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Court  of  Appeals  of  the  District  of  Columbia 

No.  6140. 

Erik  Christian  Bayer,  Appellant, 

vs. 

John  A.  Bice  et  al. 

No.  6141.  | 

i 

J ohn  A.  Rice  et  al.,  Appellants, 

i 

vs. 

I 

Carlisle  K.  Boos  et  al.  i 


a  Supreme  Court  of  the  District  of  Columbia. 

In  Equity.  j 

No.  48832.  I 

| 

Erik  Christian  Bayer,  Plaintiff, 

i 

i 

vs. 

John  A.  Rice,  The  Bubblestone  Company,  Carlisle  K. 
Boos,  and  the  United  States  Gypsum  Compan^,  Defend¬ 
ants, 

and 

In  Equity. 

No.  48833.  I 

John  A.  Bice  and  The  Bubblestone  Company,  Plaintiffs, 

vs. 

Carlisle  K.  Boos  and  the  United  States  Gypsum  Company 
and  Erik  Christian  Bayer,  Defendants.! 

Be  it  remembered,  That  in  the  Supreme  Court  off  the  Dis¬ 
trict  of  Columbia,  at  the  City  of  Washington,  in  said  Dis- 

1 — 6140a  ! 
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ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


trict,  at  the  times-  hereinafter  mentioned,  the  following 
papers  were  filed  and  proceedings  had,  in  the  above-entitled 
causes,  to  wit : 

1  Bill  of  Complaint. 

Filed  September  19, 1928. 

Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 


No.  48832. 


Erik  Christian  Bayer,  Plaintiff, 


vs. 

John  A.  Rice,  The  Bubblestone  Company,  Carlisle  K. 
Roos,  and  the  United  States  Gypsum  Company,  Defend¬ 
ants. 

Suit  Under  Sec.  4915  Revised  Statutes  to  Obtain  a  Patent. 

To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  the 
District  of  Columbia: 

Now  comes  the  plaintiff,  Erik  Christian  Bayer,  and  for 
his  Bill  of  Complaint  alleges: 

I.  That  the  plaintiff,  Erik  Christian  Bayer,  is  a  citizen  of 
Denmark,  and  a  resident  of  Copenhagen,  residing  at  21 
Nordre  Frihavna-Gade,  Copenhagen,  Denmark. 

That  the  defendant,  John  A.  Rice,  is  a  citizen  of  the 
United  States,  and  a  resident  of  Berkeley,  California; 

That  the  defendant,  The  Bubblestone  Company,  is  a  cor¬ 
poration,  organized  and  existing  under  and  by  reason  of  the 
laws  of  the  State  of  Pennsylvania,  and  has  its  principal 
place  of  business  in  Pittsburgh,  Pennsylvania; 

That  the  defendant,  Carlisle  K.  Roos,  is  a  citizen  of  the 
United  States,  and  a  resident  of  815  South  15th  Street,  Fort 
Dodge,  Iowa;  and 

That  the  defendant,  United  States  Gypsum  Company,  is 
a  corporation  of  Illinois,  and  having  a  place  of  business  in 
Chicago,  Illinois. 

2  II.  That  the  jurisdiction  of  this  Court  in  this  mat¬ 

ter  is  based  upon  the  statutes  of  the  United  States 
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JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL. 


relating  to  the  grant  of  letters  patent  for  inventions,  and 
particularly  upon  Section  4911  of  the  Revised  Statutes,  as 
amended  March  2,  1927 ;  and  Section  4915  of  the  Revised 
Statutes,  as  amended  March  3,  1927. 

III.  Plaintiff  alleges,  he  being  then  a  citizen  of  Denmark, 
was  the  true,  original  and  first  inventor  of  a  neWj  and  useful 
improvement  in  the  process  of  making  a  light  weight 
Cementitious  Building  Material,  and  on  September  12, 1922, 
filed  an  application  for  patent  in  Denmark,  and  pn  Septem¬ 
ber  8,  1923,  filed  an  identical  application,  661,7>23,  for  the 
same  invention  in  the  United  States ;  that  said  indention  was 
not  before  known  or  used  by  others  in  this  couptrv  before 
his  invention  or  discovery  thereof ;  not  patenjted  or  de¬ 
scribed  in  any  printed  publication  in  this  or  ajny  foreign 
country  before  his  invention  or  discovery  thereof,  or  more 
than  two  years  prior  to  his  application  for  patent  therefor 
(hereinafter  described) ;  and  not  in  public  use  oif  on  sale  in 
the  United  States  for  more  than  two  years  prior  tjo  the  filing 
of  said  application. 

IV.  Plaintiff  further  alleges  that  on  or  aboiit  May  22, 
1924,  the  Commissioner  of  Patents,  acting  in  Accordance 
with  the  laws  and  rules  in  that  case  made  and  provided,  de¬ 
clared  an  interference  between  (1)  the  applications  of  John 
A.  Rice,  Serial  No.  608,349,  tiled  December  21,  19^2,  and  (2) 
the  said  application  of  plaintiff,  Erik  Christian  Bayer,  said 
interference  being  designated  and  known  as  Bayer  vs.  Rice, 
No.  50,974;  the  aforesaid  application  of  Bayer  being  based 

on  his  Danish  application  filed  September  12,  1922. 

3  The  issue  of  said  interference  was  takeii  from  the 

application  of  said  Rice,  being  claim  8  of  thkt  applica¬ 
tion,  which  expressed  the  invention  thus — 


“The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  i'oam  with 
a  cement.” 

I 

V.  Plaintiff  further  alleges  that  on  or  about  jFebruarv 
9,  1925,  the  Commissioner  of  Patents,  acting  in  accordance 
with  the  laws  and  rules  in  that  case  made  and  provided,  re¬ 
declared  said  interference  by  adding  thereto  thb  applica¬ 
tion  of  the  defendant,  Carlisle  K.  Roos,  Serial  N6.  733,197, 
filed  August  20,  1924.  Said  interference  theb  became 
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known  as  Roos  vs.  Baver  vs.  Rice.  The  number  of  the  in- 
terference  and  the  issue  thereof  remained  as  before. 


VI.  Plaintiff  further  alleges  that  on  or  about  April  9, 

1925,  the  Commissioner  of  Patents,  acting  in  accordance 

with  the  laws  and  rules  in  that  case  made  and  provided, 

again  re-declared  said  interference  bv  adding  thereto  the 

joint  application  of  Carlisle  K.  Roos  (one  of  t he  defendants 

herein)  and  one  Murrel  G.  Allison,  Serial  Xo.  733,196,  tiled 

August  20,  1924,  (the  same  day  that  the  application  of  Roos 

above  referred  to  was  tiled).  The  interference  became 

known  then  as  Roos  vs.  Roos  and  Allison  vs.  Bayer  vs.  Rice. 

The  number  of  the  interference  and  the  issue  thereof  still 

remained  as  it  was  when  the  interference  was  originallv 

declared  between  Baver  and  Rice. 

* 

VII.  Plaintiff  further  alleges  that  testimony  was  dulv 
taken  by  all  of  the  several  remaining  parties  to  the  inter¬ 
ference,  and  that  after  hearing  duly  had,  the  Examiner  of 
Interferences,  on  May  28,  1927,  made  a  decision  therein 

awarding  priority  of  invention  to  Carlisle  K.  Roos. 
4  Plaintiff  alleges  that  this  decision  was  :  contrary  to 
the  law  as  applied  to  the  facts  developed  by  the  testi¬ 
mony  and  other  evidence,  and  that  priority  of  invention 
should  have  been  awarded  to  Erik  C.  Baver,  he  being  in 
fact  the  first  and  real  inventor  according  to  the  evidence. 

VIII.  Plaintiff  further  alleges  that  both  defendant,  John 
A.  Rice,  and  plaintiff,  Erik  Christian  Bayer,  acting  in  con¬ 
formity  with  the  laws  and  rules  in  that  case  made  and  pro¬ 
vided,  duly  appealed  from  the  decision  of  the  Examiner  of 
Interferences  to  the  Board  of  Appeals  in  the  Patent  Office, 
which  tribunal,  in  a  decision  dated  on  or  about  July  2,  1928, 
wrongfully  and  improperly  affirmed  the  decision  of  the  Ex¬ 
aminer  of  Interferences,  and  held  said  Carlisle  K.  Roos  to 
be  the  inventor  of  the  subject  matter  in  issue. 


IX.  Plaintiff  further  alleges  that  he,  acting  in  accordance 
with  the  laws  and  rules  in  the  case  made  and  provided,  gave 
notice  on  August  10,  1928,  of  his  intention  to  appeal  from 
said  decision  of  the  Board  of  Appeals  to  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia;  and  that  thereafter,  that 
is,  on  August  20,  1928,  defendant  John  A.  Rice,  acting  in 
conformity  with  the  laws  and  rules  in  that  case  made  and 
provided,  gave  notice  that  he  elected  to  have  all  further 
proceedings  conducted  as  provided  in  Section  4915  of  the 
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I 

Revised  Statutes,  as  amended  by  the  Act  of  March  3,  1927 ; 
and  therefore,  with  his  co-plaintiff,  now  files  fn  this  court 
this  his  bill  of  complaint. 

X.  Plaintiff  alleges  that  he  is  in  fact  the  first  and  sole 

inventor  of  the  process  set  forth  in  the  j  issue  of  the 

5  interference,  that  he  completed  the  inver|tion  in  Den¬ 
mark  prior  to  September  12,  1922,  and  duly  filed  an 

application  there  as  above  set  forth  and  within  one  year 
from  September  12,  1922,  filed  his  application!  661,723*  for 
this  same  invention  in  the  United  States  Patdnt  Office  on 
September  8,  1923,  and  having  thus  complied  with  the 
United  States  Statutes  is  entitled  to  a  patent  if  or  said  in¬ 
vention.  I 

XI.  Plaintiff  further  avers,  on  information1  and  belief, 

that  said  Carlisle  K.  Roos  is  not  the  original  and  first  in¬ 
ventor,  within  the  meaning  of  the  law,  of  the  process  defined 
in  the  issue  of  the  interference,  which  issue  originated  in 
the  application  of  Rice,  and  that  by  reason  of  the  publicity 
given  the  invention,  and  the  public  use  of  the  invention,  the 
party  Roos  and  his  assignee  had  full  opportunity  to  acquire 
knowledge  thereof,  and  therefore,  on  information  and  be¬ 
lief,  alleges  that  Roos  or  his  assignee,  or  both  (he  and  his 
assignee,  did  acquire  knowledge  thereof,  and  were  thereby 
stimulated  to  activity.  j 

XII.  Plaintiff  further  alleges  that  the  defendant,  John 
A.  Rice,  is  not  an  inventor  prior  in  point  of  tjime  to  the 
plaintiff,  of  the  subject  matter  of  this  interference  because 
said  Rice  does  not  allege  invention  prior  to  the  filing  of 
plaintiff’s  application  for  patent  in  Denmark  on  September 
12,  1922,  and  said  application  and  plaintiff’s  United  States 
application  aforesaid  are  the  same  in  substancje  and  are 
complete  and  full  disclosures  of  said  invention.  | 

XIII.  Plaintiff  alleges  that  he  has  been  greatlv  damaged 

O  Q  •'J 

and  injured  by  the  award  of  priority  to  the  said  Carlisle  K. 
Roos,  and  will  suffer  further  great  and  irreparable 

6  injury,  damage  and  loss,  unless  this  Cburt  shall 
grant  the  relief  herein  sought. 

XIV.  Plaintiff  stands  ready  to  produce  here  in  Court  a 

duly  authenticated  copy  of  each  of  said  applications  of 
John  A.  Rice,  Carlisle  K.  Roos,  and  Erik  Christian  Bayer, 
also  a  duly  authenticated  copy  of  the  record,  including  the 
original  exhibits  of  said  interference  proceeding  in  the 
United  States  Patent  Office.  ! 
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Prayers. 

Plaintiff  therefore  prays  this  Honorable  Court: 

1.  For  such  service  of  process  by  publication  upon  the 
non-resident  defendants  Carlisle  K.  Roos;  United  States 
Gypsum  Company;  John  A.  Rice ‘and  the  Bubblestone  Com¬ 
pany,  as  may  be  necessary  to  secure  service  upon  these 
non-resident  defendants,  and  bring  them,  and  each  of  them, 
into  this  Honorable  Court  for  the  purposes  of  this  suit,  as 
provided  by  Section  4915  of  the  Revised  Statutes,  as 
amended  by  Act  of  March  3,  1927. 

2.  For  process  requiring  the  defendants,  and  each  of 
them,  to  answer  this  bill  of  complaint,  but  not  under  oath, 
answer  under  oath  being  herein  waived  as  to  each  of  the 
defendants. 

3.  For  a  decree  adjudging  the  plaintiff,  Erik  C.  Bayer,  to 
be  the  original,  first  and  sole  inventor  of  the  subject  mat¬ 
ter  involved,  and  to  be  entitled  according  to  law  to  receive 
a  patent  therefor ‘as  specified  in  the  issue,  and  as  the  facts 
of  the  case  may  require. 

4.  For  a  decree  holding  that  neither  the  defendant,  Car¬ 
lisle  K.  Roos,  nor  his  assignee,  is  entitled  to  a  patent  for 
the  subject  matter  in  issue. 

5.  For  a  decree  to  the  effect  that  the  defendants,  John  A. 

Rice  nor  his  assignee  the  Bubblestone  Company  are 
7  not  the  prior  inventor,  and  therefore  are  not  entitled 
to  a  patent  therefor. 

6.  For  an  order  fixing  the  costs,  and  for  such  other  and 
further  relief  as  to  this  Court  mav  seem  just. 

ERIK  CHRISTIAN  BAYER, 
By  JAMES  T.  NEWTON, 

Attorney . 

FREDERICK  H.  UNTIEDT, 

Solicitor. 

Verification. 


City  of  Washington, 

District  of  Columbia ,  ss: 

I,  James  T.  Newton,  being  duly  sworn,  depose  and  say 
that  I  am  the  Attorney  for  Erik  C.  Bayer,  the  plaintiff 
herein,  that  the  said  Erik  C.  Bayer  is  not  now  available, 
and  is  now  out  of  the  jurisdiction  of  this  Court;  that  I 
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i 

signed  the  foregoing  Bill  of  Complaint  in  his  behalf ;  that 
the  allegations  therein  are  true  of  my  own  knowledge,  ex¬ 
cept  as  to  matters  therein  stated  on  information  and  belief; 
that,  as  to  them,  I  believe  them  to  be  true;  and  ihat  a  fur¬ 
ther  verification  duly  signed  by  said  Erik  C.  Baver  will  be 
furnished  at  the  earliest  possible  date. 

JAMES  T.  NEWTON. 

Sworn  to  and  subscribed  before  me,  a  Notary  public,  this 
19th  day  of  September,  1928.  i 

[seal.]  MARIE  A.  AHEjRN, 

Notary  Public. 

8  Answer  of  John  A.  Rice  and  the  Bubblest\one 

Company. 

Filed  October  13,  1928.  j 

*  #  *  *  *  *  j  # 

I 

To  the  Honorable,  the  Judges  of  the  Supreme  Coiurt  of  the 
District  of  Columbia:  j 

Now  comes  the  Defendant,  John  A.  Rice,  and  hisj  assignee, 
The  Bubblestone  Company,  by  their  attorney,  H.  H. 
Byrne,  and  for  Answer  to  the  Bill  of  Complaint  filed 
herein,  reserving  to  themselves  the  right  to  take  advantage 
of  any  informalities,  discrepancies,  and  errors  not  spe¬ 
cifically  mentioned  in  the  Answer  but  contained  in  the  Bill 
of  Complaint,  say: 

I.  Defendants  admit  all  of  the  allegations  in  Paragraph 
I  of  the  Bill  of  Complaint  insofar  as  they  apply  to  the 
Defendant,  John  A.  Rice  and  the  Bubblestone  Company. 

II.  Defendants  admit  the  allegations  in  Paragraph  II  of 

the  Bill  of  Complaint.  j 

III.  Defendants  deny  all  the  allegations  in  Paragraph 
III  of  the  Bill  of  Complaint  and  leave  Plaintiff  to  its  strict 
proof  of  the  same  insofar  as  is  deemed  necessary  or  mate¬ 
rial. 

i 

IV.  Defendants  admit  the  allegations  in  Paragraph  IV 
of  the  Bill  of  Complaint. 

V.  Defendants  admit  the  allegations  in  Paragraph  V  of 
the  Bill  of  Complaint. 
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VI.  Defendants  admit  the  allegations  in  Paragraph  VI 
of  the  Bill  of  Complaint. 

9  VII.  Defendants  admit  the  allegations  in  Para¬ 
graph  VII  of  the  Bill  of  Complaint  except  as  to  the 

allegation  that  priority  of  invention  should  have  been 
awarded  to  Erik  Christian  Bayer  as  the  first  and  real  in¬ 
ventor,  and  on  the  contrary  allege  that  the  decision  of  the 
Examiner  of  Interferences  should  have  been  rendered  in 
favor  of  the  party  Rice. 

VIII.  Defendants  admit  the  allegations  in  Paragraph 
VIII  of  the  Bill  of  Complaint. 

IX.  Defendants  admit  the  allegations  in  Paragraph  IX 
of  the  Bill  of  Complaint. 

X.  Defendants  deny  the  allegations  in  Paragraph  X  that 
Baver  is  or  ever  was  the  first  and  sole  inventor  of  the 
process  set  forth  in  the  issue  of  the  Interference,  or  that 
he  completed  the  invention  prior  to  September  12,  1922, 
but  admits  that  applications  for  patents  on  an  alleged  in¬ 
vention  by  Bayer  were  filed  in  Denmark  and  in  the  United 
States  as  specified,  but  Defendants  further  deny  that  said 
Bayer  application  for  patent  in  Denmark  or  in  the  United 
States  vras  sufficiently  full,  complete,  and  definite  to  comply 
with  the  Statutes  of  the  United  States. 

XI.  Defendants  concur  in  the  allegations  in  Paragraph 
XI  of  the  Bill  of  Complaint. 

XII.  Defendants  deny  the  allegations  in  Paragraph  XII 
of  the  Bill  of  Complaint  and  specifically  deny  the  allega¬ 
tion  that  said  John  A.  Rice  is  not  an  inventor  of  the  sub¬ 
ject  matter  in  issue  prior  in  point  of  time  to  the 

10  Plaintiff  Bayer,  and  further  deny  that  the  said 
Plaintiff  Bayer  can  obtain  any  benefit  from  his  al¬ 
leged  invention  and  application  in  Denmark  because  said 
application  and  the  said  U.  S.  application  of  Bayer  were 
not.  so  full,  clear,  concise  and  exact  as  to  enable  others 
skilled  in  the  art  to  practice  the  alleged  invention  as  re¬ 
quired  by  Section  4888  Revised  Statutes. 

XIII.  Defendants  have  no  knowledge  as  to  the  allega¬ 
tions  of  Paragraph  XIII  of  the  Bill  of  Complaint  and 
therefore  leave  Plaintiff  to  his  proof  thereof. 

XIV.  Defendants  accept  the  offer  embodied  in  Paragraph 
XIV  of  the  Bill  of  Complaint. 

And  answering  generally  the  Bill  and  every  part  thereof, 
Defendants  further  aver: 
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i 

JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  Al»j. 

A.  That  John  A.  Rice,  in  October,  1922,  he  ljeing  a  citi¬ 
zen  of  the  United  States,  was  the  true,  original  and  first 
inventor  of  a  new  and  useful  improvement  in  the  process 
of  making  a  light  weight  Cementitious  Building  Material, 
not  before  known  or  used  by  others  in  this  country  before 
his  invention  or  discovery  thereof;  not  patented  or  de¬ 
scribed  in  any  printed  publication  in  this  or  iny  foreign 
country  before  his  invention  or  discovery  thereof,  or  more 
than  two  years  prior  to  his  application  for  patent  therefor; 
and  not  in  public  use  or  on  sale  in  the  United!  States  for 
more  than  two  years  prior  to  the  filing  of  said  application; 
and  that  on  December  21, 1922,  he  filed  in  the  Uiiited  States 
Patent  Office  an  application  for  patent  for  said  invention, 
the  same  bearing  Serial  No.  608,349,  which  application  when 
filed  conformed  to  all  the  laws  and  rules  relating  to  the 
filing  of  applications  for  patents. 

11  B.  That  the  invention  and  application  aforesaid 
were,  on  the  14th  day  of  October,  1925,  duly  assigned 
by  said  John  A.  Rice  to  The  Bubblestone  Company,  afore¬ 
said,  and  recorded  August  15, 1927  in  Liber  0-13|l,  page  607 
of  the  Transfers  of  Patents  in  the  United  States  Patent 
Office,  and  said  Company  is  now  the  sole  owner  of  said  in¬ 
vention  and  said  application. 

C.  That  the  said  John  A.  Rice  is  in  fact  the  first  and  sole 
inventor  of  the  process  set  forth  in  the  issue  of  tlie  Interfer¬ 
ence,  that  he  conceived  the  same  sometime  in  October  1922 ; 
that  he  promptly  proceeded  to  file  his  application  for 
United  States  patent  and  to  demonstrate  the  practicability 
and  utility  of  the  invention  by  producing  the  i^iaterial  of 
the  invention  in  large  quantities  and  constructing  houses 
and  other  buildings  using  such  material,  and  that  he  widely 
disseminated  information  respecting  the  invention,  and 
thus  gave  the  invention  to  the  public,  prior  to  the  U.  S. 
filing  dates  of  said  application  of  Roos  and  of  leaver;  and 
that  neither  the  Defendant  Carlisle  K.  Roos,  nor  those 
claiming  under  him,  nor  the  Plaintiff  here,  Erik  Christian 
Bayer,  is  entitled  to  a  patent  therefor. 

D.  That  on  information  and  belief,  said  Carlisle  K.  Roos 
is  not  the  original  and  first  inventor,  within  the  rheaning  of 
the  law,  of  the  process  defined  in  the  issue  of  the  Interfer¬ 
ence,  which  issue  originated  in  the  application  of  Rice,  that 
efforts  made  by  Roos  regarding  the  invention  wiere  unsuc¬ 
cessful  and  abandoned  experiments,  and  that  b$  reason  of 
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the  publicity  given  the  invention  by  Rice,  and  the  public  use 
of  the  invention,  the  party  Roos  and  his  assignee  had  full 
opportunity  to  acquire  knowledge  thereof,  and  therefore, 
on  information  and  belief,  allege  that  Roos  and  his  assignee, 
or  both  he  and  his  assignee,  did  acquire  knowledge 

12  thereof,  and  were  thereby  stimulated  to  activity,  and 
thereupon  the  said  Roos  improperly  and  unjustly 

filed  his  application  for  a  patent  for  that  which  was  in  fact 
the  invention  of  Rice. 

E.  That  the  defendant,  Erik  Christian  Bayer  is  not  an 

inventor  prior  in  point  of  time  to  the  Plaintiff,  John  A. 
Rice,  of  the  subject  matter  of  this  Interference  because 
said  Baver  is  not  entitled  to  the  date  of  filing  of  his  Danish 
application  for  patent,  since  such  Danish  application  failed 
to  disclose  the  invention  in  controversy  in  such  “full,  clear, 
concise  and  exact  terms  as  to  enable  any  person  skilled  in 
the  art  or  science  to  which  it  appertains  *  *  *  to  make, 

construct,  compound  and  use  the  same”,  as  required  by 
Section  4888  Revised  Statutes;  and  therefore  said  Baver 
is  not  entitled  to  any  date  of  invention  which  is  prior  in 
point  of  time  to  the  Defendant,  John  A.  Rice;  and  that 
therefore,  as  between  Bayer  and  Rice,  the  latter  is  the  first 
inventor. 

F.  That  the  Defendants  have  been  greatly  damaged  and 
injured  by  the  award  of  priority  to  the  said  Carlisle  K. 
Roos,  and  will  suffer  further  great  and  irreparable  injury, 
damage  and  loss,  unless  this  Court  shall  grant  the  relief 
herein  sought. 

Wherefore,  the  Bill  of  Complaint  being  without  equity 
defendants  therefore  pray  this  Honorable  Court : 

1.  For  a  decree  that  the  Defendant,  John  A.  Rice,  is  the 
true,  original  and  first  inventor  of  the  subject  matter  in¬ 
volved  and  that  said  The  Bubblestone  Company  as  assignee 
of  all  the  right,  title  and  interest  of,  in  and  to  the  said  in¬ 
vention  and  application  of  the  said  John  A.  Rice,  is  entitled 
to  receive  Letters  Patent  of  the  United  States  for  said 
invention. 

2.  For  a  decree  holding  that  the  defendant,  Carlisle  K. 

Roos,  is  not  the  prior  inventor,  and  that  neither  the 

13  Defendant  Carlisle  K.  Roos,  nor  his  assignee,  is  en¬ 
titled  to  a  patent  for  the  subject  matter  in  issue. 
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3.  For  a  decree  that  the  Plaintiff,  Erik  Chistian  Bayer, 
is  not  the  prior  inventor,  and  therefore  is  not  entitled  to 
a  patent  therefor. 

4.  For  an  order  fixing  the  costs,  and  for  suck  other  and 
further  relief  as  to  this  Court  may  deem  just. 

JOHN  A.  RICE.  I 

THE  BUBBLESTONE  COMPANY, 
By  H.  H.  BYRNE, 

Attorney . 

Washington,  D.  C.,  October  12,  1928. 

Answer  of  Carlisle  K.  Roos  and  United  States  j Gypsum 

Company.  j 

Filed  November  12, 1928.  | 

i 

I 

•  •  *  #  *  *  !  # 

I 

j 

Carlisle  K.  Roos  and  United  States  Gypsum  Company, 
defendants  herein,  now  and  at  all  times  hereafter  saving 
and  reserving  to  themselves  any  and  all  manner  j  of  benefit 
and  advantage  of  exception  that  can  or  may  be  had  or  taken 
to  the  many  errors,  insufficiencies  and  uncertainties  in 
plaintiff’s  bill  of  complaint  contained,  for  answer  there¬ 
unto,  or  unto  so  much  or  such  parts  thereof  as,  they  are 
advised  are  material  or  necessary  for  them  to  make  answer 
unto,  answering,  say:  j 

I.  Answering  Paragraph  I,  defendants,  Carlisle  K.  Roos 
and  United  States  Gypsum  Company,  have  no  knowledge 
and  no  information  sufficient  to  enable  them  tb  form  a 
belief  as  to  the  allegations  therein  contained  ahd,  there¬ 
fore,  deny  the  same  and  leave  plaintiff  to  make  full  proof 
thereof,  except  that  defendants  admit  that  Carlisle  K.  Roos, 
is  a  citizen  of  the  United  States  and  was  on  or  about  August 

20,  1924  a  resident  of  Fort  Dodge,  Iowa,  bpt  is  now 
14  a  resident  of  Wheaton,  Illinois  and  that  the  United 

States  Gypsum  Company  is  a  corporation  of  Illinois 
and  having  a  place  of  business  in  Chicago,  Illinois!. 

II.  Answering  Paragraph  II,  defendants,  Ca|rlisle  ‘,K. 
Roos  and  United  States  Gypsum  Company,  ajdmit  the 
allegations  therein  contained. 
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III.  Answering  Paragraph  III,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  have  no  knowl¬ 
edge  and  no  information  that  plaintiff  was  or  is  a  citizen  of 
Denmark,  and;  therefore,  deny  the  same  and  leave  plaintiff 
to  make  full  proof  thereof ;  deny  that  plaintiff  was  the  true, 
original  and  first  inventor  of  a  new  and  useful  improve¬ 
ment  in  the  process  of  making  a  lightweight  cementitious 
building  material  and  that  plaintiff  on  September  12,  1922 
filed  an  application  for  patent  in  Denmark  and  on  Septem¬ 
ber  8,  1923  filed  an  identical  application  Serial  No.  661,723 
for  the  same  invention  in  the  United  States,  but  admit  that 
plaintiff  did  file  an  application  for  patent  Serial  No. 
661,723  in  the  United  States  on  September  8,  1923;  deny 
that  the  invention  in  issue  was  not  before  known  in  this 
country  before  plaintiff’s  alleged  invention  or  alleged  dis¬ 
covery  thereof  and  allege  on  the  contrary  that  the  said  in¬ 
vention  was  known  to  and  was  in  fact  invented  bv  defend- 

* 

ant,  Carlisle  K.  Roos,  prior  to  the  alleged  invention  thereof 
by  said  plaintiff;  admit,  that  the  invention  in  issue  was  not 
patented  or  described  in  any  printed  publication  in  this  or 
any  foreign  country  before  plaintiff’s  alleged  invention 
or  discovery  thereof,  or  more  than  two  years  prior  to  plain¬ 
tiff’s  application  for  patent  therefor,  and  not  in  public  use 

or  on  sale  in  the  United  States  for  more  than  two  vears 

* 

prior  to  the  filing  of  plaintiff’s  said  application. 

15  IV.  Answering  Paragraph  IV,  defendants,  Car¬ 
lisle  K.  Roos  and  United  States  Gypsum  Company, 
have  no  knowledge  and  no  information  sufficient  to  enable 
them  to  form  a  belief  of  the  allegations  therein  contained 
and,  therefore,;  deny  the  same  and  leave  plaintiff  to  make 
full  proof  thereof. 

V.  Answering  Paragraph  V,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  admit  that  on 
or  about  February  9,  1925  the  Commissioner  of  Patents, 
acting  in  accordance  with  the  laws  and  rules  in  that  case 
made  and  provided,  redeclared  Interference  No.  50974  by 
adding  thereto  the  application  of  Carlisle  K.  Roos,  Serial 
No.  733,197,  filed  August  20,  1924  and  that  said  interference 
then  became  known  as  Roos  v.  Bayer  v.  Rice  Interference, 
identified  as  Interference  No.  50974  and  that  the  issue  of 
said  interference  was  as  set  forth  in  Paragraph  IV  of  the 
bill  of  complaint. 
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VI.  Answering  Paragraph  VI,  defendants,  cjarlisle  K. 
Roos  and  United  States  Gypsum  Company,  adm^t  the  alle¬ 
gations  therein  contained  and  assert  that  on  Jurie  30,  1925 
the  Commissioner  of  Patents  adjudged  that  Carlisle  K. 
Roos  and  Murrell  G.  Allison  jointly  were  not  tlije  first  in¬ 
ventors  of  the  subject-matter  of  the  interference,  where¬ 
after  the  interference  involved  only  the  three  applications 
of  Roos,  Bayer  and  Rice,  which  interference  and!  the  issue 
thereof  still  remained  as  it  was  when  the  interference  was 
declared  between  the  applications  of  Bayer  and  Rice  and 
Roos. 

I 

VII.  Answering  Paragraph  VII,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  admit  that 

testimony  was  duly  taken  by  all  of  the  several  re- 
1G  maining  parties  to  the  interference,  and  tjhat  after 
hearing  duly  had,  the  Examiner  of  Interferences  on 
May  28,  1927  made  a  decision  therein  awarding  priority  of 
the  invention  in  issue  to  co-defendant,  Carlisle  I\.  Roos,  but 
defendants  deny  that  this  decision  was  contrary  tb  the  law 
as  applied  to  the  facts  developed  by  the  testinionv  and 
other  evidence,  deny  that  priority  of  invention  should  have 
been  awarded  to  Baver,  and  denv  that  said  Bavef  was  the 
first  and  real  inventor  according  to  the  evidence,  or  other¬ 
wise;  and  assert  that  the  decision  of  the  Examinpr  of  In¬ 
terferences  in  favor  of  Roos  was  in  conformitv  with  the 

•• 

law  as  applied  to  the  facts  developed  by  the  testimony  and 
other  evidence,  and  that  prioritv  of  the  invention  was 
properly  awarded  to  Roos,  he  being,  in  fact,  the  first  and 
real  inventor  according  to  the  evidence. 

VIII.  Answering  Paragraph  VIII,  defendants,  j  Carlisle 

K.  Roos  and  United  States  Gypsum  Company,  adjmit  that 
John  A.  Rice  and  plaintiff,  Erik  Christian  Bayer,  jduly  ap¬ 
pealed  from  the  decision  of  the  Examiner  of  Interferences 
to  the  Board  of  Appeals  of  the  Patent  Office,  which  jtribunal 
in  a  decision  dated  on  or  about  July  2,  1928  affirjmed  the 
decision  of  the  Examiner  of  Interferences,  but  said]  defend¬ 
ants  deny  that  said  tribunal  in  its  decision  of  Julyl  2,  1928 
wrongfully  and  improperly  affirmed  the  Examiner  bf  Inter¬ 
ferences  and  assert  that  the  Board  of  Appeals  in  its  deci¬ 
sion  of  July  2,  1928  properly  and  lawfully  affirmed  the 
decision  of  the  Examiner  of  Interferences  wherein  s&id  Car¬ 
lisle  K.  Roos  was  held  to  be  the  first  inventor  of  the  sub¬ 
ject-matter  in  issue.  j 
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IX.  Answering  Paragraph  IX,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  admit 

17  that  plaintiff  gave  notice  on  August  10,  1928  of  his 
intention  to  appeal  from  said  decision  of  the  Board 
of  Appeals  to  the  Court  of  Appeals  of  the  District  of 
Columbia  but  deny  that  plaintiff  acted  in  accordance  with 
the  laws  and  rules  in  that  case  made  and  provided;  and  de¬ 
fendants  admit  that  thereafter,  that  is,  on  August  20,  1928, 
defendant,  John  A.  Rice,  gave  notice  that  he  elected  to  have 
all  further  proceedings  conducted  as  provided  in  Section 
4915  of  the  R.  S.,  as  amended  by  the  act  of  March  3,  1927, 

but  denv  that  said  John  A.  Rice  acted  in  conformitv  with 
*  * 

the  laws  and  rules  in  that  case  made  and  provided. 

X.  Answering  Paragraph  X,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  deny  each  and 
every  allegation  contained  therein;  deny  that  plaintiff's 
United  States  application  Serial  No.  661,723  is  for  the 
same  invention  as  plaintiff’s  alleged  application  for  his 
alleged  Danish  patent;  deny  that  plaintiff  complied  with 
the  United  States  Statutes  with  respect  to  the  filing  of  his 
United  States  application  or  that  plaintiff  is  entitled  to  a 
patent  for  said  invention;  and  assert  that  the  defendant 
Carlisle  K.  Roos  is,  in  fact,  the  first  and  true  inventor  of 
the  process  set  forth  in  the  issue  of  the  interference;  that 
said  Roos  completed  the  invention  in  issue  prior  to  either 
Rice  or  Baver  and  that  said  Roos  was  diligent  in  filing  in 
the  United  States  Patent  Office  his  application  for  letters 
patent  therefor;  that  said  Roos’  invention  was  not  known 
or  used  bv  others  in  this  countrv,  before  his  invention  or 
discovery  thereof,  and  not  patented  or  described  in  any 
printed  publication  in  this  or  any  foreign  country,  before 
his  invention  or  discovery  thereof,  or  more  than  two  years 
prior  to  his  application  for  letters  patent  of  the  United 

States,  and  not  in  public  use  or  on  sale  in  this  coun¬ 
ts  try  for  more  than  two  years  prior  to  his  said  appli¬ 
cation,  and  not  abandoned,  or  patented  in  any 
foreign  country  on  an  application  filed  by  him  or  his  legal 
representatives  or  assigns  more  than  twelve  months  before 
the  filing  of  his  application  for  patent  in  this  country;  and 
said  Roos  being  the  first  and  true  inventor  and  having  thus 
complied  with  the  U.  S.  Statutes,  with  respect  to  the  filing 
of  his  application  for  patent,  is  entitled  to  the  letters  pat¬ 
ent  for  said  invention  as  adjudicated  by  the  Examiner  of 
Interferences  and  by  the  Board  of  Appeals. 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL. 
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XI.  Answering  Paragraph  XI,  defendants,  (Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  deny  specif¬ 
ically  each  and  every  allegation  contained  therein,  and 
assert  that  said  Carlisle  K.  Roos  is  the  original  and  first 
inventor,  within  the  meaning  of  the  law,  of  tile  process 


defined  in  the  issue  of  the  interference;  that  said  Roos,  in¬ 
dependently  of  Rice  and  Bayer,  conceived  the!  invention 
and  diligently  reduced  the  same  to  practice  anil  filed  his 
application  for  patent  therefor  without  either  his  or  his 
assignee  acquiring  any  knowledge  with  respect  io  said  in¬ 
vention  from  either  Rice  or  Baver  or  anv  other  source, 
publicity  or  otherwise  and  without  stimulation  t|o  activity 
by  either  said  Rice  or  said  Bayer,  wherefore,  said  Roos 
has  been  properly  adjudged  by  the  Patent  Office!  tribunals 
to  be  the  first  and  true  inventor  of  the  invention  in  issue 


and  to  be  entitled  to  the  award  of  a  United  States  patent 


therefor.  Defendants  deny  that  either  the  defendant  Roos 
or  his  assignee  acquired  any  knowledge  of  the  Alleged  in¬ 
vention  of  Rice  or  Bayer  until  long  after  the  filing  of  the 
Roos  application  for  patent  and  state  that  the  first  time 
either  of  the  defendants,  Roos  and  his  assigned,  United 
States  Gypsum  Company,  learned  of  either  Rice  or 
19  Baver,  or  that  either  of  them  was  claiming  the  in- 
vention  or  had  done  any  work  in  connect  ioij  with  the 
invention  was  when  the  interference  was  re-declared  on  or 
about.  February  9,  1925  on  adding  Roos  to  the  interference 
and  this  was  long  after  Roos  filed  his  application  f^r  patent. 

XII.  Answering  Paragraph  XII,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  admit!  the  alle¬ 
gations  therein  contained,  except  that  said  defendants  deny 
that  plaintiff’s  application  for  patent  in  Denmark,  filed 
September  12,  1922  and  plaintiffs  U.  S.  application  in¬ 
volved  in  this  proceeding  are  the  same  in  substance  and  are 
complete  and  full  disclosures  of  the  invention  in  issue. 

XIII.  Answering  Paragraph  XIII,  defendants,!  Carlisle 

K.  Roos  and  United  States  Gypsum  Company,  denyj  that  the 
plaintiff  has  been  greatly  damaged  and  injured  by  the 
award  of  priority  of  the  invention  in  issue  to  co-dqfendant, 
Carlisle  K.  Roos,  and  said  defendants  deny  that  the  plain¬ 
tiff  will  suffer  any  irreparable  injury,  damage  gnd  loss 
unless  this  court  shall  grant  the  relief  herein  sought  by 
plaintiff.  i 
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XIV.  Answering  Paragraph  XIV,  defendants,  Carlisle 
K.  Roos  and  (United  States  Gypsum  Company,  have  no 
knowledge  and  no  information  sufficient  to  enable  them  to 
form  a  belief  of  the  allegations  therein  contained  and,  there¬ 
fore,  leave  plaintiff  to  make  such  proof  thereof  as  it  may 
feel  called  upon  to  make. 


Answering  further,  defendants,  Carlisle  K.  Roos  and 
United  States  Gypsum  Company,  aver  that  plaintiff  is  not 
entitled  to  a  patent  for  the  invention  in  issue  because 
20  said  Erik  Christian  Bayer  did  not  tile  in  the  Patent 
Office  a  written  description  of  the  invention  in  issue 
and  of  the  manner  and  process  of  making,  constructing, 
compounding  and  using  it  in  such  full,  clear,  concise  and 
exact  terms  as  to  enable  any  person  skilled  in  the  art  or 
science  to  which  the  invention  in  issue  appertains,  to  make, 
construct,  compound  and  use  the  invention  in  issue. 


Wherefore,  defendants,  Carlisle  K.  Roos  and  United 
States  Gypsum  Company,  having  fully  answered  the  bill  of 
complaint,  deny  every  allegation  therein  contained  except 
those  admitted  in  this  answer,  and  said  defendants  deny 
that  plaintiff,  Erik  Christian  Bayer,  is  entitled  to  the  relief 
prayed  for  or  any  part  thereof,  and  particularly  to  a  decree 
adjudging  Erik  Christian  Bayer  to  be  the  original,  first  and 
sole  inventor  of  the  invention  in  issue;  or  to  be  entitled,  ac¬ 
cording  to  law,  to  receive  a  United  States  patent  therefor, 
or  to  any  decree  as  prayed  for  in  the  bill  of  complaint,  and 
the  defendants,  Carlisle  K.  Roos  and  United  States  Gypsum 
Company,  pray  that  they  may  be  hence  dismissed  with  rea¬ 
sonable  costs  and  charges  in  this  behalf  most  wrongfully 
sustained. 


CARLISLE  K.  ROOS, 

UNITED  STATES  GYRSUM 
COMPANY, 

By  JONES,  ADDINGTON,  AMES  & 
SEIBOLD, 

FRANK  J.  HOGAN, 

JOHN  W.  GUIDER, 

Attorneys. 

ROBERT  LEWIS  AMES, 

A.  B.  SEIBOLD, 

GEO.  W.  HANSEN, 

Of  Counsel .. 
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. 

21  Stipulation  as  to  Consolidation  of  Causes . 

. 

Filed  December  19,  1929.  j 

. 

Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 

No.  48,832.  | 

Suit  Under  Sec.  4915  Revised  Statutes  to  Obtain  la  Patent. 

| 

I 

Erik  Christian  Bayer,  Plaintiff, 

vs. 


John  A.  Rice  and  The  Bubblestone  Company,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  Defendants, 

i 

and 

In  Equity. 

i 

No.  48,833.  I 


Suit  Under  Sec.  4915  Revised  Statutes  to  Obtain  ia  Patent. 


John  A.  Rice  and  The  Bubblestone  Company,  plaintiffs, 


Carlisle  K.  Roos  and  United  States  Gypsum  Company, 
and  Erik  Christian  Bayer,  Defendants! 

■  i 

It  is  hereby  stipulated  and  agreed  between  counsel  of  the 
respective  parties  to-wit: 

1.  That,  the  Court  consenting,  these  two  causes  be  con¬ 
solidated  and  tried  at  one  and  the  same  time. 

2.  That  the  testimony  and  exhibits  of  each  parly  before 
the  United  States  Patent  Office  in  Interference  No.  50,974, 
Bayer  v.  Roos  v.  Rice,  shall  be  admitted  in  this!  consoli¬ 
dated  proceeding,  and  have  the  same  force  and  effect  as  if 
originally  taken  and  produced  in  this  suit,  and  that  isaid  rec¬ 
ords  and  exhibits  of  each  party,  (each  party  having  hereto¬ 
fore,  pursuant  to  stipulation  entered  into  between  the  par- 


2 — 6140a 
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ties  in  said  Interference,  withdrawn  his  exhibits  from  the 
Patent  Office)  shall  be  filed  with  the  Clerk  of  the  Court  not 
less  than  ten  days  before  the  trial  of  this  case. 

22  3.  That  if  any  party  desires  to  further  cross  exam¬ 

ine  at  the  trial  hereof  any  witness  who  testified  in 
behalf  of  an  opposing  party  in  the  said  Interference  pro¬ 
ceeding  beforb  the  United  States  Patent  Office,  notice  of 
such  desire  shall  be  given  counsel  for  the  party  originally 
calling  such  witness  at  least  thirty  (30)  days  prior  to  the 
day  of  trial  in  this  case,  and  the  necessary  expenses  inci¬ 
dent  to  the  re-calling  of  such  witness  or  witnesses  shall  be 
borne  by  the  party  desiring  to  conduct  such  further  cross 
examination. 

FRANK  J.  HOGAN, 

JOHN  W.  GUIDER, 

Attorneys  for  Roos  and  United 

States  Gypsum  Company. 

Washington,  D.  C.,  December  18,  1929. 

MARKS  &  CLERK, 

Attorneys  for  Bayer , 

1  GRANT  BURROUGHS,' 

Of  Counsel. 

Washington,  1).  C.,  December  — ,  1929. 

H.  H.  BYRNE, 

Attorney  for  Rice  and  The 

Buhhlestone  Co. 

Washington,  D.  C.,  December  18,  1929. 

Stipulation. 

Filed  June  16,  1931. 

*##*##* 

It  is  hereby  stipulated  between  counsel  for  the  respective 
parties,  to  wit: 

That  the  above  entitled  cases  be  consolidated,  and  for  the 
purpose  of  trial  thereof  the  record  from  the  Patent  Office 
comprise  the  following: 

1.  All  exhibits  of  each  party. 

2.  Copy  of  complete  file  wrapper  of  Bayer  application. 

3.  Copy  of  complete  file  wrapper  of  Roos  application. 

4.  Copy  of  complete  file  wrapper  of  Rice  application. 
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5.  Copy  of  Declaration  of  Interference  between  Rice, 
Bayer,  Roos,  and  Roos  and  Allison. 

6.  Preliminary  Statement  of  Roos  and  Allison. 

7.  Copy  of  Judgment  against  Roos  and!  Allison. 

23  8.  Copy  of  Roos’  testimony. 

9.  Copy  of  Rice’s  testimony. 

10.  Copy  of  Bayer’s  testimony. 

11.  Decision  of  the  Examiner  of  Interference^. 

12.  Decision  of  the  Board  of  Appeals. 

13.  Stipulation  between  Bayer  and  Rice  re  pamphlet  on 
Patent  Laws  of  Denmark. 

That  the  Patent  Office  file  record  in  Interference  No. 
50,974  (Rice  vs.  Bayer  vs.  Roos)  be  taken  to  the  Court  and 
there  be  available,  at  the  time  of  trial,  to  counsel  for  the 
parties  hereto;  and  such  record  or  any  part  thereof  may 
be  used  or  referred  to  by  counsel  for  any  party  Without  re¬ 
quiring  certified  copies  thereof. 

That  copies  of  the  following  listed  papers,  United  States 
patents  (or  photostatic  copies  thereof),  publications  (or 
photostatic  copies  thereof),  and  Patent  Office  Records,  if 
admissible  in  evidence,  may  be  used  by  any  party  hereto 
without  requiring  the  furnishing  of  certified  copies  thereof, 
but  without  the  waiver  of  right  of  any  other  partjr  to  object 
to  their  relevancy,  competency,  or  materiality. 


Rice’s  Stipulated  Exhibit  A. 

Pamphlet  Referred  to  in  Item  No.  13  Above,  Entitled: 
“Patent  Rights  in  Denmark,”  etc. 

! 

Julius  Lehmann.  j 

(Chapter  7,  pp.  17-18) 

Rice’s  Stipulated  Exhibit  B.  ! 

The  Journal  of  Industrial  and  Engineering  Chemistry 
Photostat  pages  thereof,  to  wit: 


Vol.  14,  No.  6,  p.  474. 
March,  1918,  p.  173. 
February,  1924,  p.  113. 
Vol.  15,  No.  7,  p.  664. 
Vol.  15,  No.  9,  p.  884. 
October,  1919,  p.  931. 
June,  1922,  p.  529. 


Vol.  11,  No.  10,  i>.  934. 
Vol.  15,  No.  8,  p.  774. 
Vol.  10,  No.  3,  p.  174. 
January,  1924,  p.  89. 
Vol.  16,  No.  7,  p.  664. 
October,  1919,  p.  933. 
September,  1923,  p.  883. 


i 
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24  Rice’s  Stipulated  Exhibit  C. 


United  States  Patents  Nos. 


1,606,722 

Re  17,394 

1 , 66S , 54S 

1,666,180 

1,428,827 

1.427.939 

1,428,623 

1,428,624 

1.559.134 

1,511,500 

1,540.045 

1,576.482 

1,518,243 

1,558,459 

Rice’s  Stipulated  Exhibit  D. 

United  States  Patents  Nos. 

272,324 

418,728 

660.845 

370,335 

515,463 

821,790 

370,629 

519,599 

9S2.14S 

1,054,765 

1,459,657 

1,191,673 

1,070,798 

654,024 

249,256 

1 ,100,64S 

5S2.060 

525,095 

1,215,560 

1,124,855 

607.362 

1,312,207 

1,001,822 

1,140,702 

1,344,306 

616,373 

923.868 

1,456,858 

8.9S3 

1,241,211 

Rice’s  Stipulated  Exhibit  E. 

1.336.586 

United  States  Patents  Nos. 

317,676 

317,676 

1,057.397 

Re  8,637 

223. S98 

1,122.774 

620,541 

677,040 

1,157,011 

223,812 

603.406 

1,539.966 

54,554 

886,411 

1.188.376 

Re  3 , 579 

534,178 

1.140,559 

524,254 

642,926 

1 ,019.482 

358,545 

223,847 

607,719 

587,366 

718,441 

644.367 

869,321 

79S.435 

1,193,477 

554,675 

869,321 

470.451 

Rice’s 

Stipulated  Exhibit  F. 

Copy  of  “Chemical  Abstracts,”  Vol.  18, 

No.  5,  dated 

March  10,  1924;  and 

British  Patent  Office  Gazette  dated  November  7,  1923. 

Roos’  Stipulated  Exhibit  40. 

United  States  Patents  Nos. 

223, 01 S 

783,544 

1.034,746 

520,123 

SS4.954 

1 .358,508 

514,357 

891,440 

1.383.254 

525,202 

932.098 

1.384.298 

648,632 

937,869 

1,753.429 

25  Roos’  Stipulated  Exhibit  41. 

Copy  of  contents  of  Carlisle  K.  Roos  and  Murrell  G. 
Allison  file  wrapper,  patent  application  Serial  No.  733,196, 
filed  August  20,  1924,  entitled  “Building  Material,”  if  ad- 
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I 

missible  in  evidence,  may  be  used  by  the  party|  Roos  with¬ 
out  requiring  the  furnishing  of  certified  copies  thereof, 
but  without  the  waiver  of  the  right  of  any  party  to  object 
to  its  relevancy,  competency,  or  materiality. 

That  it  will  not  be  necessary  to  furnish  certified  copies  of 
any  patents  or  registered  trade  marks  enteijed  by  any 
party  hereto. 

Respectfullv  submitted, 

GRANT  BURROUGHS,  j 

Attorney  for  Rice. 

H.  H.  BYRNE,  J 

Attorney  for  Rite. 

JONES,  ADDINGTON,  AMES 
&  SEIBOLD,  ! 

Attorneys  for  Robs. 

June  3,  1931.  j 

j 

Requests  for  Findings  of  Fact  and  Conclusion^  of  Law. 

Filed  March  6,  1933.  I 

i 

i 

*  *  *  #  #  *  # 

j 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia:  j 

I 

Come  now,  to-wit,  this  6th  day  of  March,  193&,  John  A. 
Rice  and  The  Bubblestone  Company,  of  the  above  named 
parties  to  the  above  consolidated  causes,  in  Equity,  by 
their  Counsel,  Messrs.  Rose  &  Eichenauer,  by  lion  Rose, 
Esq.,  and  H.  H.  Byrne,  Esq.,  and  file  the  following  requests 
for  Findings  of  Fact  and  Conclusions  of  Law  in  respect  of 
the  above  named  party  Erik  Christian  Bayer: 

i 

Findings  of  Fact.  | 

i 

1.  That  the  party,  John  A.  Rice,  a  citizen  of  t|he  United 

States,  filed  his  application  for  Letters  Patent  of  the  United 
States  in  the  United  States  Patent  Office  on  December  21, 
1922,  Serial  No.  608349,  being  entitled  “A  cellular  cement 
and  process  for  making  the  same.”  ! 

2.  That  the  party,  Erik  Christian  Bayer,  a  pitizen  of 
Denmark,  filed  an  application  for  Letters  Patept  of  the 
United  States  in  the  United  States  Patent  Offic^  on  Sep¬ 
tember  8,  1923,  Serial  No.  661,723,  entitled  “  Method  of 
manufacturing  porous  building  materials.” 
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3.  That  the  application  of  the  said  party  Bayer  was  filed 
under  and  subject  to  the  provisions  of  the  United  States 
Revised  Statutes,  Section  4887,  under  the  terms  of  which 
and  those  of  the  International  Convention,  he  has  elected 
to  rely,  for  his  date  of  conception  ‘and  constructive  reduc¬ 
tion  to  practice,  upon  the  date  of  his  filing  his  application 
for  patent  in  Denmark,  to- wit,  September  11,  1922. 

4.  That  the  application  of  the  party  Bayer  as  filed  in  the 
United  States  materially  departed  from  his  application  ‘as 
filed  in  Denmark,  in  that  the  special  instance  specified  in 
the  disclosure  of  the  American  application  was  “for  inst.  a 
substance  produced  from  sea  tang,  the  so-called  ‘tangin’,” 
whereas  the  said  specification  in  the  Danish  Application 
was  “for  instance  the  mucilage  obtained  from  sea  tang,  the 
so-called  ‘tangin’.” 

5.  That  an  interference  was  declared  bv  the  Commis- 
sioner  of  Patents  between  the  applications  of  the  parties 
Rice,  Bayer  and  Roos,  which  became  known  as  Roos  v. 
Bayer  v.  Rice,  Xo.  50974,  wherein  the  invention  in  issue 
was  expressed  in  a  single  count,  to-wit, 

“The  process  of  forming  a  cellular  cement  which 
27  comprises  forming  a  tenacious  foam  and  mixing  the 
fo'am  with  a  cement.” 

6.  That  the  party  Bayer  failed  to  disclose  his  invention 
in  such  full,  clear,  concise  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  pertained 
or  with  which  it  was  most  nearly  connected  to  make,  con¬ 
struct,  compound  and  use  the  same. 

7.  That  the  specification  of  the  Bayer  application  is  di¬ 
rected  to  the  art  of  making  light-weight  building  materials 
and  not  to  the  art  of  making  tangin,  the  mucilage  obtained 
from  sea  tang,  whatever  that  may  be,  nor  the  making  of  a 
tenacious  foam  from  said  tangin. 

8.  That  the  making  of  a  tenacious  foam  from  mucilage 
is  a  new  art. 

9.  That  the  said  specification  of  Bayer’s  application  did 
not  sufficiently  disclose  the  process  in  issue  as  to  enable  one 
skilled  in  the  drt  of  making  light-weight  building  materials 
either  to  make  tangin,  the  mucilage  obtained  from  sea  tang, 
whatever  that  may  be,  or  to  make  such  a  tenacious  foam 
therefrom  as  would  stand  mixing  with  ‘a  cementitious  ma¬ 
terial  and  result  in  a  light-weight  building  material. 
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10.  That  mucilages  as  a  class  will  not  produce  p  tenacious 

foam.  ! 

I 

11.  The  disclosure  of  Bayer’s  application  dops  not  spe¬ 
cify  what  particular  mucilages  may  be  used  to!  produce  a 
tenacious  foam. 

12.  The  specification  of  Bayer’s  application  refers  to 
“Tangin”  which  he  describes  as  being  the  mjicilage  ob¬ 
tained  from  sea  tang,  but  which  word  does  not!  appear  in 
the  English  dictionaries,  cannot  be  found  on  th<|  American 
market  and  has  not  been  defined  by  any  of  the  \yitnesses. 

13.  Assuming  that  the  word  “ tangin”,  appearing 
2S  in  the  specification  of  Bayer’s  application,  meant 
“the  mucilage  obtained  from  sea  tang’f  (likewise 
assuming  that  sea  tang  means  sea  weeds  as  a  iclass),  the 
disclosure  fails  to  specify  which  sea  weeds  arc  |to  be  used 
in  making  that  mucilage  or  how  that  mucilage  is  to  be 
made. 

14.  That  mucilage  cannot  be  made  from  all  spa  weed  as 
a  class. 

j 

15.  That  the  use  of  caustic  soda  or  some  ofher  alkali 
is  necessary  in  making  such  a  mucilage  from  scja  weed  as 
will  produce  such  a  tenacious  foam  as  will  stand  mixing 
with  a  cementitious  material  and  result  in  a  porous  building 
material. 

16.  A  mucilage  from  sea  weed  is  just  as  much  4  mucilage, 
whether  or  not  caustic  soda  or  anv  other  alkali  is  used  in 

i 

making  it. 

17.  That  the  specification  of  the  Bayer  application  does 
not  specify  the  necessity  of  the  use  of  caustic  soda  or  of 
any  other  alkali  in  making  such  a  mucilage  from!  sea  weed. 

18.  That  the  use  of  caustic  soda  or  of  some  other  alkali 
is  not  so  well  known,  if  known  at  all,  to  those  skilled  in  the 
art  of  making  a  foam  from  sea  weed  as  to  have  made  it  un¬ 
necessary  for  Bayer  in  his  Danish  application  jto  specify 
the  necessity  and  manner  of  its  use. 

19.  Bayer  in  his  specification  fails  to  specify!  the  man¬ 
ner  in  which  a  tenacious  foam  is  made  from  the  so-called 
tangin  “the  mucilage  obtained  from  sea-tang”,  ^n  that  he 
fails  to  state  (a)  the  ingredients  to  be  added  to  the  tangin, 
the  mucilage  from  sea-tang;  (b)  the  proper  proportions  of 
the  ingredients  necessary  to  obtain  a  tenacious  foam  from 
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tangin,  the  mucilage  obtained  from  sea-tang  (i.  e.,  the 
proper  proportions  of  water  and  the  so-called  tangin). 

20.  Bayer  does  not  specify  proportions:  (a)  the 

29  proportions  of  sea-tang  and  water  to  be  used  in  mak¬ 
ing  the  mucilage  (b)  the  proportions  of  tangin  to  be 

used  with  water  in  making  the  tenacious  foam,  (c)  the  pro¬ 
portions  of  gelatin  to  be  added  in  making  the  tenacious 
foam,  (d)  the  proportions  of  formaldehyde  to  be  added  in 
making  the  tenacious  foam. 

21.  Bayer  does  not  specify  the  material  ingredients 
necessary  to  make  (a)  tangin,  the  mucilage  obtained  from 
sea-weed,  (b)  the  tenacious  foam  to  be  made  from  “tangin 
the  mucilage  obtained  from  sea-tang.” 

22.  The  use  of  caustic  soda  or  an  alkali  of  any  kind  is  not 
so  well  known,  if  known  at  all,  to  those  skilled  in  the  art  of 
making  mucilages  from  seaweed  as  to  have  made  it  unneces¬ 
sary  for  Bayer  in  his  Danish  application  to  disclose  the 
necessity  and  manner  of  its  use. 

23.  That  experimentation  is  necessary  in  order  to  de¬ 
termine  from  Bayer’s  specification: 

(a)  The  proportions  of  water  and  seaweed  to  use  in 
making  “tangin”,  the  mucilage  obtained  from  seaweed; 

(b)  The  proportions  of  water  and  “the  mucilages  ob¬ 
tained  from  seatang,  the  so-called  tangin,”  to  be  used  in 
making  the  tenacious  foam. 

(c)  The  amount  of  gelatin  to  be  used. 

(d)  The  amount  of  formaldehyde  to  use. 

24.  That  unless  informed  from  a  source  outside  of  the 
disclosure  in  Bayer’s  application,  as  to  how  to  proceed  to 
carry  out  Bayer’s  process,  it  would  be  necessary  for  one 
seeking  to  use  it  to  practice  and  experiment  as  to  the  in¬ 
gredients  to  be  used  and  the  proportions  of  the  same,  in¬ 
cluding  water,  in  order  to  make  light-weight  cementitious 
building  material. 

25.  That  the  witnesses,  Miner  and  Huntley,  were  fur¬ 
nished  with  information  in  addition  to  and  beyond  the 
scope  of  the  disclosure  of  the  Bayer  application,  to- 

wit: 

30  With  a  copy  of  the  Stanford  patent,  the  teaching 
of  which  they  followed  in  addition  to  the  disclosure 

of  the  Bayer  application  in  practicing  the  process  set  forth 


I 
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in  the  application  and  without  which  they  would  not  have 
been  able  to  produce  the  porous  building  material  therein 
described. 

I 

Conclusions  of  Law. 

(1)  The  party  Bayer  is  not  entitled  to  the  date  of  the 
filing  of  his  application  in  Denmark,  to-wit,  September  11, 
1922,  for  the  purpose  of  establishing  priority,  as  his  date  of 
conception  and  constructive  reduction  to  practice  in  the 
United  States,  unless  his  said  application  complies  with  all 
the  terms  and  provisions  of  the  United  States  Revised 
Statute-  4887  and  the  terms  of  the  International  Conven¬ 
tion,  as  well  also  with  the  terms  and  provisions  of  the 
United  States  Revised  Statute-,  Section  4888.  j 

(2)  That  the  said  party  Bayer  is  a  junior  pajrty  to  the 
interference  declared  herein  and  on  him  rests  the!  burden  of 
establishing  that  his  United  States  Patent  Application  con¬ 
stituted  a  sufficient  disclosure  to  support  the  couht  in  issue. 

(3)  That  under  the  terms  and  provisions  of  tlie  Revised 
Statutes  of  the  United  States,  Section  4887  and  of  the  In¬ 
ternational  Convention,  the  party  Bayer  is  not  entitled  to 
use,  as  his  date  of  conception  and  constructive !  reduction 
to  practice  in  United  States,  his  said  date  of  filing  his  ap¬ 
plication  in  Denmark,  to-wit,  September  11, 1922,  but  is  rele¬ 
gated  to  his  actual  date  of  the  filing  of  his  application  in 
the  United  States,  to-wit,  September  8,  1923.  j 

(4)  That  the  disclosure  of  the  application  of  the  said 
party  Bayer  is  insufficient  in  law  and  he  is  not  entitled  to 
a  patent  of  the  United  States  thereon. 

(5)  The  making  of  a  tenacious  foam  from  muci- 
31  lage,  being  a  new  art,  it  was  necessary  forjthe  party 
Bayer  to  specify  in  his  disclosure  with  ^uch  par¬ 
ticular  definiteness  with  respect  thereto  that  the  s^me  could 
be  made  without  experimentation  by  those  skilled  iin  the  art 
of  making  light-weight  building  materials. 

(6)  That  Bayer,  in  the  specification  of  his  Danish  appli¬ 
cation  for  Letters  Patent  did  not  disclose  the  pecessary 
proportions  and  the  necessary  ingredients  for  practicing 
his  process,  and,  therefore,  failed  to  disclose  his  invention 
in  such  full,  clear,  concise  and  exact  terms  as  arei  required 
by  Section  4888  of  the  Revised  Statutes  of  tbe  United 
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States  and  is  not,  therefore,  entitled  under  the  Interna¬ 
tional  Convention,  to  priority  over  Rice. 

Respectfully  submitted, 

DON  ROSE, 

H.  H.  BYRNE, 

JEROME  A.  MILLER, 

EDWARD  E.  REINHOLD, 

ROSE  &  EICHENAUER, 

Solicitors  of  Plaintiffs. 

March  6th,  1933. — The  Foregoing  requests  for  findings  of 
fact  and  conclusions  of  law  presented  in  open  Court  and 
refused  and  exception  noted  to  John  A.  Rice  and  The  Bub- 
blestone  Company. 

i  F.  DICKINSON  LETTS, 

Justice. 

32  Findings  of  Fact  and.  Conclusions  of  Law. 

Filed  March  6,  1933. 

•  •••••• 

This  cause  having  come  on  to  be  heard  upon  the  plead¬ 
ings,  proceedings,  and  proofs  herein,  filed  on  behalf  of  all 
parties,  before  Honorable  F.  Dickinson  Letts,  Judge  Pre¬ 
siding,  sitting  without  a  jury;  and  evidence  having  been 
received  by  the  Court  on  June  23rd  to  26th,  inclusive,  1931 ; 
October  6th  to  10th,  inclusive,  1931;  February  17th  to  19th, 
inclusive,  and  23rd  to  26th,  inclusive,  and  29th,  1932;  and 
the  arguments  of  respective  counsel  having  been  heard,  and 
briefs  having  been  filed  by  all  the  parties,  and  the  Court 
being  fully  advised  in  the  premises,  after  due  consideration 
thereof  makes  these,  its  findings  of  fact  and  conclusions  of 
law,  as  follows; 


Findings  of  Fact. 

The  Court  finds  as  a  matter  of  fact : 

1)  Plaintiff,  Erik  Christian  Bayer,  is  a  citizen  of  Den¬ 
mark,  and  resides  in  Copenhagen,  Denmark; 

2)  Plaintiff,  Erik  Christian  Bayer,  filed  an  application 
for  letters  patent  of  the  United  States  on  September  8th, 
1923,  the  same  bearing  Serial  No.  661,723,  and  being  en- 
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titled  4 ‘Method  of  Manufacturing  Porous  Building  Ma¬ 
terials”; 

7  j 

3)  Defendant,  John  A.  Rice,  filed  an  application  for  let¬ 
ters  patent  of  the  United  States  in  the  United  States  Pat¬ 
ent  Office  on  December  21,  1922,  the  same  bearing  Serial 
No.  608,349,  and  being  entitled  “A  Cellular  Cement  and 
Process  for  Making  Same”; 

4)  Defendant,  The  Bubblestone  Company,  is  the  as¬ 
signee  and  sole  owner  of  the  aforesaid  John  A.  l£ice  patent 
application ; 

5)  Defendant,  Carlisle  K.  Roos,  filed  am  applica- 
33  tion  for  letters  patent  of  the  United  Stajtes  in  the 
United  States  Patent  Office  on  August  20j  1924,  the 
same  bearing  Serial  No.  733,197,  and  being  entitled  “Ce¬ 
mentitious  Material”;  i 

6)  Defendant,  United  States  Gypsum  Company,  is  the 
assignee  and  sole  owner  of  the  aforesaid  Carlislp  K.  Roos 
patent  application; 

7)  On  May  22,  1924,  the  Commissioner  of  Patents  de¬ 
clared  an  interference  between  the  aforesaid  Rjce  patent 
application  and  the  aforesaid  Bayer  patent  application, 
said  interference  being  designated  and  known  as  Bayer  v. 
Rice,  No.  50,974.  Subsequently,  on  February  9,  1925,  said 
interference  was  redeclared  by  adding  thereto  tjhe  afore¬ 
said  patent  application  of  Roos;  and,  again,  afterwards, 
on  April  9,  1925,  by  adding  a  joint  patent  application  of 
one  Murrel  G.  Allison  and  said  defendant,  Roos,  $erial  No. 
733,196,  filed  August  20,  1924,  whereupon  the  s^id  inter¬ 
ference  then  became  known  as  Roos  v.  Roos  and  [Allison  v. 
Bayer  v.  Rice,  but  the  number  still  remained  the  same; 

8)  The  invention  in  issue  in  said  interference  was  ex¬ 
pressed  in  a  single  count,  to-wit: 


“The  process  of  forming  a  cellular  cement  winch  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement.” 


9)  On  June  30,  1925,  the  Examiner  of  Interferences  in 
the  United  States  Patent  Office  entered  judgment  that  the 
joint  applicants,  .Murrel  G.  Allison  and  Carlisle  |K.  Roos, 


of  application  Serial  No.  733,196,  as  aforesaid,  \vere  not 
the  first  and  joint  inventors  of  the  subject  matter  of  the 
interference  issue,  the  said  interference  being  then  con¬ 


tinued  in  respect  to  Rice,  Bayer  and  Roos ; 


i 
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10)  Evidence,  oral  and  documentary,  together  with 
physical  exhibits,  was  taken  and  introduced  before  the 

Patent.  Office  by  the  parties  Rice  and  Roos  and 

34  Bayer,  and  a  hearing  was  had  in  said  interference 
where  all  parties  were  represented  by  counsel;  and, 

afterwards,  on  May  28,  1927,  the  Examiner  of  Interfer¬ 
ences  made  a  decision  therein  awarding  priority  of  inven¬ 
tion  to  said  Carlisle  K.  Roos  and  holding  that  the  party 
Bayer  could  not  prevail  over  the  party  Roos,  and  that  the 
party  Rice  was  subsequent  in  point  of  time  to  Roos. 

11)  Appeals  from  said  decision  were  taken  by  Bayer, 
the  plaintiff  herein,  and  by  Rice,  one  of  the  defendants 
herein,  to  the  Board  of  Appeals  of  the  United  States  Pat¬ 
ent  Office,  and  on  July  2,  1928,  said  Board  of  Appeals  af¬ 
firmed  the  aforesaid  decision  of  the  Examiner  of  Interfer¬ 
ences  and  held  that  said  Carlisle  K.  Roos  was  the  first  to 
conceive  the  invention  and  the  first  to  reduce  it  to  practice, 
and  that  he  had  not  forfeited  his  rights  to  a  patent  there¬ 
for,  wherefore  the  award  of  priority  of  the  invention  of  the 
issue  count  to  said  Carlisle  K.  Roos  was  affirmed; 

12)  Defendant,  Carlisle  K.  Roos,  conceived  the  inven¬ 
tion  set  forth  in  Finding  No.  8,  supra ,  at  least  as  early  as 
June  30,  1922,  and  at  that  time  disclosed  the  invention  to 
others ; 

13)  Defendant,  Carlisle  K.  Roos,  reduced  to  practice  the 
invention  set  forth  in  Finding  No.  8,  supra ,  at  least  as 
earlv  as  on  August  23rd  and  24th,  1922; 

14)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  did  not.  subsequent 
to  August  23, 1922,  abandon  the  invention  set  forth  in  Find¬ 
ing  No.  8,  supra ,  or  conceal  or  suppress  it ; 

15)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  were  not  stimulated 
to  activitv  in  filing  in  the  United  States  Patent  Office  the 
application  for  patent  of  said  Carlisle  K.  Roos  Serial  No. 
733,197,  and  had  no  knowledge  of  the  subject  matter  of  the 
alleged  invention  by  said  Bayer  or  by  said  Rice,  or  the 

public  use  thereof,  prior  to  the  filing  of  said  Roos 

35  patent  application,  and  had  no  knowledge  of  the  pub¬ 
lication  of  information  relating  to  the  subject  matter 

of  the  alleged  invention  of  said  Bayer  or  said  Rice  prior 
to  the  filing  of  the  Roos  patent  application  aforesaid; 
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16)  Defendant,  Carlisle  K.  Roos,  was  duly  diligent  in  fil¬ 
ing  in  the  United  States  Patent  Office  his  said  ajpplication 
for  patent  Serial  No.  733,197  after  his  conception  and  his 
reduction  to  practice  of  the  invention  in  issue;  | 

17)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  have  not|  forfeited 
their  rights  to  the  invention  set  forth  in  Finding  No.  8, 
supra ,  and  are  not  estopped  to  receive  a  patent  tljerefor; 

18)  John  A.  Rice,  one  of  the  defendants  herein,;  and  Erik 
Christian  Bayer,  plaintiff  herein,  were  subsequent  in  point 
of  time  to  Carlisle  K.  Roos,  one  of  the  defendants  herein, 

I 

in  perfecting  their  respective  inventions. 

i 

Conclusions  of  Law. 


The  Court  concludes  as  a  matter  of  law :  I 

! 

1)  The  Court  has  jurisdiction  of  the  parties  ahd  of  the 
subject  matter  involved  herein ; 

2)  Defendant,  Carlisle  K.  Roos,  being  a  citizen  of  the 

United  States,  was  the  true,  original  and  first  inventor  of 
the  invention  here  in  issue,  to-wit,  that  defined  in!  Finding 
No.  8,  as  aforesaid;  | 

3)  The  invention  defined  in  Finding  No.  8,  suprd,  was  not 
before  known  or  used  by  others  in  this  country  before  said 
Roos  invention  or  discovery  thereof,  was  not  patented  or 
described  in  any  printed  publication  in  this  or  any  foreign 
eountrv  before  Roos’  invention  or  discoverv  thereof,  or 
more  than  two  years  prior  to  his  application  for  patent 

therefor  as  aforesaid,  and  not  in  public  use  qr  on  sale 
36  in  this  country  for  more  than  two  years  pribr  to  his 
application  for  patent,  and  that  the  same  was  not 
and  has  not  been  abandoned  by  either  the  defendbnt,  Car¬ 
lisle  K.  Roos,  or  the  defendant,  United  States  Gypsum  Com¬ 
pany;  .  .  .  i  . 

4)  The  application  for  letters  patent  for  said  invention, 

bearing  Serial  No.  733,197,  and  filed  by  defendant,  (Carlisle 
K.  Roos  on  August  20,  1924,  in  the  United  Stated  Patent 
Office,  when  filed  conformed  to  all  the  laws  and  rules  re¬ 
lating  to  the  filing  of  applications  for  letters  patent  of  the 
United  States;  i 

5)  That  defendant,  Carlisle  K.  Roos,  as  inventor  and 
applicant  for  letters  patent  of  the  United  States,  and  de¬ 
fendant,  United  States  Gypsum  Company,  as  assignee  of 
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said  Roos  invention  and  said  application  for  patent,  are 
entitled  to  letters  patent  of  the  United  States  for  the  inven¬ 
tion  here  in  issue; 

6)  Plaintiff,  Erik  Christian  Bayer,  is  not  an  inventor 
prior  in  point  of  time  to  defendant,  Carlisle  K.  Roos,  of 
the  subject  matter  of  the  issue  as  defined  in  Finding  No.  8, 
supra,  and  is  not  entitled  to  letters  patent  of  the  United 
States  therefor; 

7)  Defendant,  John  A.  Rice,  is  not  an  inventor  prior  in 
point  of  time  to  defendant,  Carlisle  K.  Roos,  of  the  subject 
matter  of  the  issue  as  defined  in  Finding  No.  8,  supra,  and 
is  not  entitled  to  letters  patent  of  the  United  States  there¬ 
for; 

8)  The  bill  of  complaint  herein  should  be  dismissed  for 
want  of  equity,  with  costs  to  the  defendants,  Carlisle  K. 
Roos  and  the  United  States  Gypsum  Company,  to  be  taxed 
by  the  Clerk; 

9)  That  the  Commissioner  of  Patents  is  hereby  author¬ 
ized  to  issue  such  letters  patent  to  said  defendants  and  ap¬ 
plicant  Carlisle  K.  Roos  upon  his  filing  in  the  Patent 

37  Office  a  copy  of  this  adjudication  and  otherwise  com¬ 
plying  with  the  requirements  of  the  law; 

10)  That  a  final  decree  be  entered  in  accordance  here¬ 
with. 

Enter: 

F.  DICKINSON  LETTS, 

Judge . 

Dated  March  6th,  1933,  Washington,  D.  C. 

March  6,  1933. — Exception  to  the  foregoing  findings  of 
Fact  and  Conclusions  of  Law  noted  to  John  A.  Rice  and 
The  Bubblestone  Company. 

F.  DICKINSON  LETTS, 

Justice . 

Plaintiffs 9  Objections  to  findings  of  Fact,  dc. 

Filed  March  6,  1933. 

#••••** 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia: 

Come  now,  to-wit,  this  6th  day  of  March,  1933,  John  A. 
Rice  and  the  Bubblestone  Company,  of  defendants  above 
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named,  by  their  Counsel,  Messrs.  Rose  &  Eichejiauer,  by 
Don  Rose,  Esq.,  and  H.  H.  Byrne,  Esq.,  and  fori  their  ob¬ 
jections  to  the  Findings  of  Fact  and  Conclusion^  of  Law 
and  to  the  form  of  Final  Decree  proposed  in  the  above  en¬ 
titled  cause  bv  the  above  named  Carlisle  K.  Rook  and  the 
United  States  Gypsum  Company,  the  other  defendants 
above  named,  filed  at  the  above  number  and  teriin  the  6th 

7  l 

day  of  March,  1933,  pray  leave  to  refer  to  their  Objections 
to  the  Findings  of  Fact  and  Conclusions  of  La|w  and  to 
the  form  of  Final  Decree  proposed  by  the  abote  named 
defendants,  Carlisle  K.  Roos  and  the  United  Stated  Gypsum 
Company,  filed  in  the  cause  of  John  A.  Rice  and  [The  Bub- 
blestone  Company,  plaintiffs,  vs.  Carlisle  K.  Roos 
38  and  United  States  Gypsum  Company,  defendants, 
and  Erik  Christian  Bayer,  defendant,  at  >to.  48833, 
in  Equity,  of  your  Honorable  Court,  consolidated  jherewith, 
which  are  substantially  the  same  proposed  Findings  of  Fact 
and  Conclusions  of  Law,  with  the  appropriate  changes  of 
parties  plaintiffs  and  defendants  as  those  filed  Herein,  as 
well  as  to  their  request  for  other  and  additional  Findings 
of  Fact  and  Conclusions  of  Law  in  respect  thereof,  a  true 
and  correct  copy  of  which  said  objections  and  requests  for 
other  and  additional  Findings  of  Fact  and  Conclusions  of 
Law  is  attached  hereto,  made  part  hereof  and  marked 
Exhibit  “A” 

Respectfully  Submitted, 

DON  ROSE, 

H.  H.  BYRNE,  j 

JEROME  A.  MILLER,  j 
EDWARD  E.  REINHOIjD, 

ROSE  &  EICHENAUERL 

Solicitors  for  Plaintiffs. 

March  6,  1933. — Foregoing  objections  to  and  requests  for 
findings  of  fact  and  Conclusions  of  law  presented  in  open 
Court  and  refused  and  Exception  noted  to  John  A.  Rice 
and  the  Bubblestone  Company. 

F.  DICKINSON  LETTS, 

justice. 
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gypsum  product,  without  the  use  of  sawdust  or  various 
other  wood  fibers,  to  take  the  place  of  their  then  standard 
fabricated  gypsum  products,  particularly  hollow 

41  building  tile  and  wallboard. 

(b)  That  the  said  then  standard  fabricated  gyp¬ 
sum  products  of  the  said  defendant,  United  States  Gypsum 
Company,  were  made  from  a  mixture  of  water,  gypsum  and 
sawdust  or  various  other  wood  fibers. 

(c)  That  the  tile  upon  which  the  defendant  Roos  was 
awarded  reduction  to  practice  by  the  Patent  Office  were 
made,  in  accordance  with  the  formula,  Roos  Exhibit  5, 
from  saponin,  gum  arabic,  water  and  gypsum. 

(d)  That  these  tile  were  not  otherwise  tested  than  by 
inspection,  weight  and  measurement,  deemed  sufficient  by 
the  defendant  Roos  and  his  witnesses,  in  the  light  of  their 

7 

experience  in  the  industry. 

(e)  That  the  only  other  test  made  in  connection  there¬ 
with  was  a  compression  test  made  on  two  by  four  inch  cyl¬ 
inders  poured  from  the  same  mixture  which  the  tile  were 
made,  in  a  dry  state. 

(f)  That  this  test  was  merely  a  factory  control  test  for 
the  manufacture  of  a  standardized  product  regulating  the 
quality  and  proportions  of  the  mixture  used  therein  and 
did  not  demonstrate  the  utility  of  the  product  for  the  use 
for  the  purpose  for  which  it  was  intended. 

(g)  That  the  usual,  proper  and  customary  laboratory  or 
factory  tests  that  were  regularlv  given  bv  the  defendant. 
United  States  Gypsum  Company,  and  its  agents,  to  its  then 
standard  tile  product,  and  that  were  ordinarily  given  fab¬ 
ricated  gypsum  tile  products  in  the  industry,  included 
amongst  others,  a  compression  test  on  the  tile  itself  and 
not  upon  a  two  by  four  inch  cylinder  poured  from  the  mix, 
both  dry  and  when  saturated  with  water,  as  well  as  a  trans¬ 
verse  test  and  an  impact  test. 

(h)  That  the  usual,  proper  and  customary  labora- 

42  tore  or  factorv  tests  referred  to  in  the  foregoing  re- 
quest  (g)  were  not  given  by  the  said  Roos  to  his  said 

tile  made  under  his  formula,  Exhibit  Xo.  5. 

(i)  That  the  said  tile  made  by  the  defendant  Roos  was 
a  new  product,  containing  new  ingredients  never  before 
used  in  the  manufacture  of  fabricated  gypsum  products  and 
were  different  both  in  character  and  physical  structure 
from  the  then  standard  products  of  the  defendant.  United 
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States  Gypsum  Company,  with  which  said  new  pjroduct  and 
the  characteristics  thereof  the  said  Roos  was  nOt  familiar 
and  had  had,  prior  to  the  time  of  his  making  ojf  said  tile, 
no  experience. 

(j)  That  the  material  of  Roos’  Exhibit  No.  $7,  being  a 
replica  of  his  said  tile  made  by  Roos’  witness  Iluntley,  at 
his  request,  in  accordance  with  his  formula,  p]xhibit  No.  5, 
as  well  as  the  material  of  Roos’  Exhibit  NoJ  10,  when 
saturated  with  water,  were  readily  crushed  with  the  hand 
and  his  said  Exhibit  No.  37  shattered  by  impacf:  upon  the 
floor  of  the  Court  Room  after  having  fallen  lessj  than  four 
feet. 


(k)  That  the  facts  requested  to  be  found  by  ybur  Honor¬ 
able  Court  in  the  foregoing  paragraphs  (f)  and  (i),  both 
inclusive,  from  the  testimony  adduced  in  this  cajise  in  this 
Court,  were  not  before  either  of  the  Patent  Office  Tribu¬ 
nals,  though  then  well  known  to  the  defendants!  Roos  and 
the  United  States  Gypsum  Company. 


As  to  Wallboard: 

(l)  That  the  wallboards,  Roos’  Exhibit  Nos.  Ill  and  14, 
made  from  aluminum  sulphate,  calcium  carbohate,  soap 
bark,  dextrine  and  aridize  (a  special  stucco  pnepared  to 
enhance  the  quality  of  hardness)  and  water,  in  accordance 
with  the  formula?  B  and  C  respectively  set  forth  in  his 
Exhibit  No.  15,  were  not  aflfirmativelv  shown  bv  the  de- 

fendant  Roos,  on  whom  the  burden  rested,  to  have 
43  been  made  in  accordance  with  the  invention  in  issue 
as  defined  by  the  count  of  the  Interference,  the  de¬ 
fendant  Roos  being  unable  to  state  whether  theif  porosity 
resulted  from  the  foam  mixed  with  the  gypsum  j slurry  or 
from  the  gas  evolved  from  the  reaction  of  the  Aluminum 
sulphate  and  calcium  carbonate  added  to  the  slurjrv. 

(m)  That  these  wallboards  were  not  otherwise  tested 
than  merely  by  inspection,  weight  and  caliper  for  thick¬ 
ness,  being  deemed  sufficient  by  the  defendant  Rods  and  his 
witnesses,  in  the  light  of  their  experience  in  the  j  industry. 

(n)  That  the  usual,  proper  and  customary  laboratory  or 
factory  tests  that  were  regularly  given  by  the  (pendant, 
United  States  Gypsum  Company  and  its  agents,  tb  its  then 
standard  wallboard  product,  and  that  were  ordinarily  given 
fabricated  gypsum  wallboard  in  the  industry,  |  included 
amongst  others,  a  compression  test,  both  dry  ijmd  when 
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saturated  with  water,  on  a  12  x  18  inch  sample  of  wallboard 
both  transversely  across  the  grain  of  the  bonding  paper 
cover  and  longitudinally  with  the  same. 

(o)  That  said  usual,  proper  and  customary  laboratory  or 
factory  tests  referred  to  in  the  foregoing  request  (n)  were 
not  given  by  the  said  Roos  to  his  said  wallboards,  made  un¬ 
der  and  in  accordance  with  the  formulae  aforesaid,  to  deter¬ 
mine  the  ’strength  of  the  wallboard  and  the  bond  of  the 
paper  cover. 

(p)  That  the  said  wallboard,  made  by  the  defendant 
Roos  was  a  new  product,  containing  new  ingredients  never 
before  used  in  the  manufacture  of  fabricated  gypsum  prod¬ 
ucts,  and  was  different  both  in  character  and  physical 
structure  from  the  then  standard  wallboard  of  the  defend¬ 
ant  United  States  Gypsum  Company,  with  which  said  new 
product  and  the  said  characteristics  thereof  the  said  Roos 
was  not  familiar,  and  had  not  had  prior,  to  the  time  of  his 

making  of  said  wallboards,  any  experience  therewith. 
44  (q)  That  the  facts  requested  to  be  found  by  your 

Honorable  Court  in  the  foregoing  paragraphs  (1), 
(n),  (o),  and  (p),  hereinbefore  set  forth,  from  the  testi- 

monv  adduced  in  this  cause  in  this  Court  were  not  before 

•> 

either  the  Patent  Office  Tribunals  or  brought  to  their  at- 
tention,  though  then  well  known  to  the  defendants,  Roos 
and  the  United  States  Gypsum  Company. 

Conclusions. 

From  the  foregoing  facts  the  plaintiffs  request  your 
Honorable  Court  to  draw  the  following  Conclusions, 
namely : 

As  to  Tile: 

(1)  That  the  said  tile  made  by  the  said  defendant  Roos, 
being  a  new  product  containing  new  ingredients  never  be¬ 
fore  used  in  the  manufacture  of  fabricated  gypsum  prod¬ 
ucts  and  being  different  both  in  character  and  physical 
structure  from  the  then  standard  products  of  the  defend¬ 
ant  United  States  Gypsum  Company,  should  have  been 
given  not  only  the  usual,  proper  and  customary  factory  and 
laboratorv  tests  that  were  given  bv  the  defendant.  United 
States  Gypsum  Company,  and  its  agents,  to  its  then  stand¬ 
ard  product  and  in  the  industry  generally,  but  such  other 
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tests  as  might  be  necessary  to  demonstrate  theit  utility  for 
the  purpose  for  which  they  were  intended. 

(2)  That  the  compression  tests  on  the  two  by  four  inch 
cylinders  poured  from  the  same  mixture  front  which  the 
said  tile  were  made  by  the  said  defendant  Rojos,  did  not 
demonstrate,  with  respect  to  the  said  tile,  that|  which  the 
factory  control  test  employed  by  the  defendant,  United 
States  Gypsum  Company,  indicated  with  respect  to  their 
then  standard  product,  for  the  reason  that  the  same  re¬ 
lation,  or  any  relation  at  all,  w*as  not  shown  tjo  exist  be¬ 
tween  the  compression  test  of  the  cylinder  and  that  of  the 
tile  in  the  two  instances.  j 

45  (3)  That  the  tests  applied  by  the  saidj  defendant 

Roos  to  his  said  tile,  Findings  of  Fact  (<fl)  and  (e) 
above,  did  not  demonstrate  their  usefulness  for  the  pur¬ 
pose  for  which  they  were  intended. 

As  to  Wallboard:  j 

(4)  That  the  said  wallboard  made  by  the  defendant 

Roos,  if  found  to  have  been  made  in  accordance  with  the 
invention  in  issue  as  defined  by  the  count  in  th^  Interfer¬ 
ence,  contrary  to  plaintiffs’  request  in  sub-paragraph  (1), 
above  contained,  being  a  new  product  containing  new  in¬ 
gredients  never  before  used  in  the  manufacture  of  fabri¬ 
cated  gypsum  products  and  being  different  both  jin  charac¬ 
ter  and  physical  structure  from  the  then  standard  wall- 
board  of  the  product  of  the  defendant,  United  Spates  Gyp¬ 
sum  Company,  should  have  been  given  not  only  jtlie  usual, 
proper  and  customary  factory  and  laboratory  [tests  that 
were  given  by  t lie  defendant,  United  States  Gvp^um  Com¬ 
pany,  and  its  agents,  to  its  then  standard  product,  and  in 
the  industrv  generallv,  but  such  other  tests  as ! might  be 
necessary  to  demonstrate  their  utility  for  the  pujrpose  for 
which  thev  were  intended.  ! 

*  j 

(5)  That  the  tests  applied  by  the  defendant  Roos  to  his 
said  wallboards,  Exhibits  Nos.  11  and  14,  Findings  of  Fact 
(m)  above,  did  not  demonstrate  their  usefulness  for  the 
purpose  for  which  they  were  intended. 

j 

*  *  #  *  *  *  * 

I 

(6)  That  in  this  cause,  which  is  a  de  novo  proceeding, 
this  Court  is  not  called  upon  to  overrule  any  fifial  judg¬ 
ment  of  the  Administrative  Tribunals  of  the  Patent  Office 
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and  the  burden  resting  upon  the  plaintiff  John  A.  Rice  is 
not  to  establish  his  case  beyond  a  reasonable  doubt  but 
merely  by  the  preponderance  of  the  evidence. 

46  (7)  That  the  testimony  given  in  the  Patent  Office 
before  the  Examiner  of  Interferences  by  the  de¬ 
fendant  Roos  and  his  witnesses,  of  the  tests  applied  to  his 
said  tile,  as  well  as  to  the  wallboards,  Exhibits  Nos.  11  and 
14,  and  their  opinions  as  to  the  sufficiency  of  said  tests  and 
the  utility  of  the  said  tile  and  wallboard,  and  especially  the 
testimony  given  by  the  said  defendant  Roos  (Roos  Patent 
Office  Record,  pages  29  and  30). 

“Q.  154.  Did  vou  run  anv  tests  on  these  tiles  after  they 

were  taken  from  the  mold  or  did  vou  conduct  anv  tests 

*  % 

whatsoever  in  connection  with  the  manufacture  of  these 
tiles,  and  if  so,  will  you  describe  what  the  tests  were? 
A.  We  conducted  the  customary  tests  which  were  made 
continually  on  the  partition  tile.  To  make  these  tests  we 
went  through  the  usual  procedure  continually  used  for 
testing  the  quality  of  the  partition  tile.  *  * 

left  the  Examiner  of  Interferences  to  infer  that  the  usual 
and  customary  tests  applied  by  the  United  States  Gypsum 
Company,  and  its  agents,  as  well  as  generally  in  the  indus¬ 
try  had  been  applied  by  the  said  defendant  Roos  to  his  said 
tile,  whereas  in  fact  onlv  the  factorv  control  test  that  was 
applied  in  the  factories  of  the  United  States  Gypsum  Com¬ 
pany  had  been  applied  by  the  said  defendant  Roos  and 
thereby,  by  said  misrepresentation  misled  the  said  Exam¬ 
iner  and  induced  him  to  award  reduction  to  practice  to  the 
said  defendant  Roos  upon  his  said  tile  and  constitute  a 
fraud  in  law  upon  the  said  Patent  Office  and  wholly  vitiat¬ 
ing  the  finding  of  the  said  Examiner  and  its  affirmation  by 
the  Board  of  Patent  Appeals. 

(8)  That  the  defendant  Roos  did  not  reduce  his  alleged 
invention  to  practice  prior  to  the  plaintiff  Rice’s  filing  date 
December  21,  1922. 

47  6.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (14) 
proposed  by  said  defendants,  which  reads  as  follows: 

‘‘(14)  Defendant,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  did  not,  subsequent  to 
August  23, 1922,  abandon  the  invention  set  forth  in  Finding 
No.  8,  supra ,  or  conceal  or  suppress  it” 
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for  the  reason  (a)  that  the  facts  and  circumstances,  as 
established  by  the  uncontradicted  testimony  adduced  in  this 
cause  or  by  the  weight  of  the  evidence,  conclusively  show 
that  the  said  alleged  reduction  to  practice  of  said  invention 
by  the  said  defendant  Roos,  amounted  only  to  abandoned  ex- 
periments,  and  further  that  (b),  if  your  Honorable  Court 
should  find  that  the  said  defendant  Roos  reduced  said  in¬ 
vention  to  practice  prior  to  the  plaintiff  Rice’s  filing  date, 
December  21,  1922,  he,  the  said  defendant  Roos  and  the  de¬ 
fendant  United  States  Gypsum  Company,  as  conclusively 
shown  by  the  weight  of  the  evidence,  so  far  concealed  and 
suppressed  the  same  as  to  become  estopped  to  cjaim  a  pat¬ 
ent  therefor  and  to  have  forfeited  and  lost  tjheir  right 
thereto. 

The  plaintiffs  therefore  request  your  Honorable  Court 
(a)  to  find  from  the  record  of  the  Patent  Office 'offered  in 
evidence  and  the  testimony  adduced  herein,  thd{  following 
other  and  additional  facts  in  respect  of  the  abandonment, 
suppression  and  concealment  by  the  said  defendant  Roos  of 
his  said  alleged  invention.  j 

Findings  of  Fact.  i 


(a)  That  between  the  time  of  the  defendant  Rops’  alleged 
reduction  to  practice  and  his  filing  date,  the  saidi  Roos  and 
the  United  States  Gypsum  Company,  as  assignee,  filed  ap¬ 
plications  for  similar  inventions  of  like  object  with  that  of 
the  invention  in  issue  and  in  the  same  field  as  set  forth  in 
Plaintiffs’  Exhibit  Z-4.  ! 


4S  (b)  That  after  defendant  Roos’ alleged  Conception 

and  disclosure,  the  United  States  Gypsum  Company, 
his  assignee,  experimented  with  wallboard  and  jtile  made 
by  the  so-called  casein  process,  and  on  August  19,  1922,  ap¬ 
plied  for  a  patent  therefor  as  applied  to  the  manufactured 
wallboard,  and  on  August  25, 1922,  for  a  patent  onjthe  same, 
as  applied  to  the  manufacture  of  tile  and  the  said  so-called 
casein  process  was  put  into  actual  operation. 

(c)  That  the  said  defendant  United  States  Gypsum  Com¬ 
pany  did  not  begin  the  manufacture  of  tile,  undpr  the  in¬ 
vention  in  issue  until  1926  or  1927,  notwithstanding  that  it 
had  available  in  1922,  and  subsequently,  the  pessary 
equipment  for  the  commercial  manufacture  thereof  by  the 
hand-molding  process  which  was  in  daily  use  for  the  com¬ 
mercial  production  of  its  standard  hand-mold  tilej 


i 

i 
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(d)  That  in  March,  1924,  when  the  witness  Murrell  G. 
Allison  entered  the  employment  of  the  United  States 
Gypsum  Company  to  assist  him,  the  said  Roos  was  still  en¬ 
gaged  in  the  development  of  a  tenacious  foam,  and  did  not 
file  his  said  application  for  patent  until  August  20,  1924,  the 
day  on  which  the  joint  application  of  the  said  Roos  and 
Allison  for  a  patent  was  filed,  and  therein  the  said  Roos  dis¬ 
closed  a  formula  similar  to  that  contained  in  the  joint  ap¬ 
plication  of  the  said  Roos  and  Allison,  using  the  same  re¬ 
agent,  namely,  calcined  gypsum,  for  the  strengthening  or 
stiffening  of  the  bubbles  and  one  different  from  that  em¬ 
ployed  by  the  said  defendant  Roos  in  his  formula,  Exhibit 
No.  5,  under  which  he  made  the  said  tile  upon  which  he  was 
awarded  reduction  to  practice  by  the  Patent  Office. 

(e)  That  the  said  defendant  Roos  delayed  his  said  ap¬ 
plication  for  patent  pending  the  construction  of  the  ma¬ 
chine,  his  Exhibit  No.  16,  for  the  continuous  manu- 

49  facture  of  wallboard  by  the  process  in  issue,  to  which 
said  wallboard  the  said  process  at  the  time  of  the  said 
defendant’s  alleged  reduction  to  practice  thereof  in  the 
making  of  his  said  tile,  had  no  known  application.  That 
the  said  machine,  Exhibit  No.  16,  was  not  necessary  for  the 
commercial  practice  of  the  process  in  issue  in  the  manu¬ 
facture  of  tilei  for  which  the  defendant.  United  States 
Gypsum  Company,  had  the  necessary  equipment  available 
and  in  daily  use,  but  was  only  required  in  order  to  render 
the  said  process  conveniently  and  economically  available  to 
the  United  States  Gypsum  Company  to  meet  the  exigencies 
of  its  existing  manufacturing  establishments  and  its  exten¬ 
sive  business,  was  for  its  own  proper  advantage,  use  and 
benefit  and  to  its  greater  profit  and  not  to  meet  any  difficulty 
inherent  in  the  practice  of  the  process  in  issue. 

(f)  That,  although  the  defendant,  United  States  Gypsum 
Company,  during  the  period  1922  to  1924,  had  a  fully 
equipped  engineering  department,  it  rendered  no  assistance 
to  the  defendant  Roos  in  the  construction  and  completion  of 
the  machine,  Exhibit  No.  16,  but  on  the  contrary  its  officers 
and  employees,!  particularly  the  witness  Birdsey,  who  was 
in  charge  of  said  Department,  were  largely  engaged  in  in¬ 
venting  machinery  and  devices  for  improvement  in  the 
manufacture  of:  tile  and  wallboard,  other  than  the  applica¬ 
tion  of  the  process  in  issue  to  the  manufacture  of  wallboard, 
for  which  many  patents  were  applied  for  during  the  said 
period,  as  is  shown  by  plaintiffs’  Exhibits  Z-4. 
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(g)  That  the  policy  of  the  defendant,  the  Unitbd  States 
Gypsum  Company,  in  the  filing  of  applications  fir  patent, 
was  one  of  such  concealment  and  suppression  as  njight  best, 
in  the  judgment  of  its  officers,  serve  the  interests  of  the 

United  States.  ! 

| 

50  Conclusions. 

(1)  That  the  said  defendant  Roos  abandoned  his  alleged 
invention  prior  to  his  application  for  a  patent  filed  August 
20,  1924,  prior  to  his  ultimate  reduction  thereof  td  practice 
in  1924,  and  his  activities  in  respect  thereof  rather  than  con¬ 
stituting  a  reduction  to  practice,  amounted  only! to  aban¬ 
doned  experiments. 

(2)  That  the  said  defendant  Roos,  and  his  assignee,  the 

United  States  Gypsum  Company,  were  not  justified  in  con¬ 
suming  the  period  of  time  used  in  construction  hnd  com¬ 
pletion  of  the  machine,  Exhibit  No.  16;  that  the  delby  of  the 
said  defendant  Roos,  and  his  assignee,  the  United  States 
Gypsum  Company,  in  applying  for  patent  upon  hip  alleged 
invention  from  the  date  of  his  alleged  reduction  thereof  to 
practice  in  August,  1922,  to  August  20,  1924,  wa^  not  ex¬ 
cused  by  reason  of  his  construction  and  completion  of  the 
machine,  Exhibit  No.  16  for  the  application  of  the  process  in 
issue  to  the  manufacture  of  wallboard.  | 

(3)  That  the  defendant  Roos  and  his  assignee,  thje  United 
States  Gypsum  Company,  were  not  diligent  in  Reducing 
Roos’  alleged  invention  to  practice,  from  the  date  qf  his  al¬ 
leged  conception  thereof  in  June,  1922,  until  his  ultimate  re¬ 
duction  to  practice  thereof  in  1924,  long  after  the  jplaintiff 
Rice  had  entered  the  field,  filed  his  application  fop  patent 
December  21, 1922,  and  given  his  invention  to  the  pulblic. 

(4)  That  the  policy  of  the  defendant,  United  States  Gyp¬ 
sum  Company,  in  filing  applications  for  patent,  is  cfontrary 
to  the  contract  obligation  imposed  by  the  patent  la^s  of  the 
United  States  between  the  United  States  and  its  patentees 
and  to  the  practice  and  policy  of  the  patent  laws  of  the 

United  States. 

51  7.  Plaintiffs  object  to  the  Finding  of  Fact  I\To.  (15) 

proposed  by  said  defendants,  which  reads  as  fol¬ 
lows  :  i 

i 

“(15)  Defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  or  either  of  them,  were  not 

i 


i 
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stimulated  to  activity  in  filing  in  the  United  States  Pat¬ 
ent  Office  the  application  for  patent  of  said  Carlisle  K. 
Roos  Serial  Xb.  733,197,  and  had  no  knowledge  of  the  sub¬ 
ject  matter  of  the  alleged  invention  by  said  Rice  or  by  said 
Bayer,  or  the  public  use  thereof,  prior  to  the  filing  of  said 
Roos  patent  application,  and  had  no  knowledge  of  the  pub¬ 
lication  of  information  relating  to  the  subject  matter  of  the 
alleged  invention  of  said  Rice  or  said  Bayer  prior  to  the 
filing  of  the  Robs  patent  application  aforesaid;” 

for  the  reason  that  this  proposed  Finding  of  Fact  is  con¬ 
trary  to  the  weight  of  the  evidence. 

Plaintiffs,  therefore,  request  your  Honorable  Court  to 
find,  from  the  record  of  the  Patent  Office  introduced  in  evi¬ 
dence  and  from  the  testimony  adduced  herein,  the  following 
other  and  additional  Findings  of  Fact: 

Findings  of  Fact. 

(a)  That  an  abstract  from  the  British  Patent  issued  to 
the  defendant,  Erik  Christian  Bayer,  for  the  invention  in 
issue  was  published  in  the  issue  of  March  10,  1924,  of 
Chemical  Abstracts,  a  technical  publication  in  general  use 
in  the  industry,  reference  to  which  was  made  on  the  cover 
thereof  under  the  heading  “Building  Materials”,  so  that  it 
was  not  necessary  for  one  to  read  the  contents  of  the  said 
publication  in  order  to  be  informed  of  the  said  abstract; 
that  the  said  publication  was  received  by  the  defendants, 
Carlisle  I\.  Roos  and  his  assignee,  United  States  Gypsum 
Company;  that  the  said  publication  aforesaid  flowed  over 
the  desk  of  II.  E.  Brookby,  Roos’  superior  and  the  then 
Production  Manager  of  the  United  States  Gypsum  Com¬ 
pany  who  customarily  referred  to  said  technical  publication 
in  order  to  keep  himself  posted  on  general  advances  in 
the  art  of  building  materials;  that  the  said  abstract  of 

Bayer’s  British  Patent  on  the  process  in  issue  so 
52  came  to  the  attention  of  the  said  H.  E.  Brookbv  and 

the  United  States  Gypsum  Company  prior  to  the 
filing  of  Roos’  application  for  Letters  Patent  on  the  process 
in  issue. 

(b)  That  in  the  State  of  California,  at  or  near  the  loca¬ 
tion  of  the  activities  of  the  plaintiff  Rice  in  the  practice 
of  his  invention  in  the  building  of  numerous  structures, 
the  defendant,  United  States  Gypsum  Company,  maintained 
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a  sales  organization,  under  the  same  instructions  ajnd  policy 
to  observe,  inquire  into  and  learn  of,  anything  nqw  or  un¬ 
usual  in  the  industry  or  the  building  trades  and  report  the 
same  to  the  United  States  Gypsum  Company,  as  it  had  in 
the  State  of  New  York  through  which  it  promptly  learned 
of  the  development  of  a  new  light  weight  fabricated  gypsum 
product  by  its  then  competitor,  the  Gypsolite  Company,  at 
Batavia,  New  York,  and  was  enabled  thereto  to,  and  did, 
anticipate  and  meet  the  threatened  competition  through  the 
development  and  patenting,  by  the  witness  Brooktjy,  of  the 
casein  process  for  the  manufacture  of  wallboard,  plaintiffs’ 
Exhibit  Z-4.  I 

(c)  That  immediately  subsequent  to  the  foregoing  publi¬ 
cation  said  defendant  Boos,  as  well  as  his  assignee  the 
United  States  Gypsum  Company,  and  the  witness  Murrell 
G.  Allison,  exhibited  intenselv  increased  activity  in  the  ex- 
perimentation,  perfection  and  ultimate  reduction  |to  prac¬ 
tice  of  their  said  alleged  invention  of  the  process  jin  issue 
and  they,  the  said  defendant  Roos,  as  well  as  the  said  Roos 
and  Allison  jointly  promptly  thereupon,  on  August  SO,  1924, 
filed  their  applications  for  patent  therefor. 

(d)  That  the  said  defendants  Roos  and  his  assignee  the 
United  States  Gypsum  Company,  had  knowledge  of  the  sub¬ 
ject  matter  of  the  invention  of  the  plaintiff  Rice  or  of  the 

defendant  Bayer,  or  both,  and  of  the  public  use 
53  thereof  prior  to  the  filing  by  Roos  of  his  saiql  patent 
application  and  were  stimulated  thereby  to  activity 
in  filing  the  application  of  the  said  defendant  Roos  for  pat¬ 
ent,  Serial  No.  733,197.  I 

8.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (16)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows :  ! 

“(16)  Defendant,  Carlisle  K.  Roos,  was  duly  diligent 
in  filing  in  the  United  States  Patent  Office  his  said  Applica¬ 
tion  for  patent  Serial  No.  733,197  after  his  conception  and 
his  reduction  to  practice  of  the  invention  in  issue;’’ 

I 

for  the  reasons  set  forth  in  paragraph  6  hereof.  i 

9.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (17)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

“(17)  Defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  or  either  of  them,  have  riot  for¬ 
feited  their  rights  to  the  invention  set  forth  in  finding 
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No.  8,  Supra ,  and  are  not  estopped  to  receive  a  patent 
therefor;” 

for  the  reasons  set  forth  in  paragraph-  6  and  7  hereof  and 
elsewhere  herein. 

10.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (18)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

“(IS)  John  A.  Rice,  one  of  the  plaintiffs  herein,  and 
Erik  Christian  Bayer,  one  of  the  defendants  herein,  were 
subsequent  in  point  of  time  to  Carlisle  K.  Roos,  one  of  the 
defendants  herein,  in  perfecting  their  inventions.” 

for  the  reason  that  this  proposed  Finding  of  Fact  is  con¬ 
trary  to  the  weight  of  the  evidence. 

The  plaintiffs,  therefore,  request  your  Honorable  Court 
to  find,  from  the  record  in  the  Patent  Office  introduced  in 
evidence  and  the  testimony  adduced  herein,  the  following 
fact,  viz: 

That  John  A.  Rice,  one  of  the  plaintiffs  herein  and  the 
senior  party  to  the  interference,  was  prior  in  point  of  time 
both  to  the  defendant  Carlisle  K.  Roos  and  to  the  defendant 
Erik  Christian  Bayer,  in  the  perfecting  of  his  said 
invention. 

54  Conclusions  of  Law. 

1.  Plaintiffs  have  no  objection  to  the  Conclusion  of  Law 
No.  (1)  proposed  by  said  defendants. 

2.  Plaintiffs  object  to  the  Conclusions  of  Law  Nos.  (2) 
to  (10)  inclusive,  proposed  by  said  defendants  for  the  rea¬ 
sons  hereinbefore  stated. 

From  the  foregoing  facts  plaintiffs  request  your  Honor¬ 
able  Court  to  draw  the  following  Conclusions  of  Law, 
namely : 

(a)  That  the  plaintiff  John  A.  Rice  is  the  senior  party 
to  the  Interference  declared  herein  by  the  Commissioner 
of  Patents  between  his  application  for  patent  and  that  of 
the  defendants  Carlisle  K.  Roos  and  Erik  Christian  Bayer 
and  the  joint  application  of  Murrell  G.  Allison  and  the  de¬ 
fendant  Carlisle  K.  Roos. 

(b)  That  the  plaintiff  John  A.  Rice,  a  citizen  of  the 
United  States,  is  the  true,  original  and  first  inventor  of 
the  invention  here  in  issue,  namely,  that  defined  in  the 
count  of  the  Interference,  to-wit: 
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“The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  fo^m  with 
a  cement.” 

3.  That  the  plaintiff,  John  A.  Rice,  as  inventor  and  appli¬ 
cant.  for  Letters  Patent  of  the  United  States,  Serial  No. 
608,349,  filed  December  21,  1922,  being  entitled,  “A  cellular 
cement  and  process  for  making  same”,  and  The  ^Bubble- 
stone  Company,  as  assignee  of  said  Rice’s  inventioij  and  of 
said  application  for  patent,  are  entitled  to  Letters!  Patent 
of  the  United  States  for  the  invention  here  in  issue. 

4.  That  the  defendant,  Carlisle  K.  Roos,  is  notj  an  in¬ 
ventor  prior  in  point  of  time  to  the  plaintiff,  John  A.  Rice, 
of  the  subject  matter  of  the  invention  in  issue  as  defined  in 
the  Interference,  as  aforesaid,  and  is  not  entitled  to  Letters 
Patent  of  the  United  States  therefor. 

5.  That  the  defendant  Erik  Christian  Bay^r  is  not 
55  an  inventor  prior  in  point  of  time  to  the  plaintiff, 
John  A.  Rice,  of  the  said  matter  of  the  invention  in 
issue  as  defined  in  the  Interference,  as  aforesaid,  an|d  is  not 
entitled  to  Letters  Patent  of  the  United  States  therefor. 

6.  That  the  Commissioner  of  Patents  be  authorised  and 
directed  to  issue  such  Letters  Patent  to  said  plaintijf,  John 
A.  Rice,  upon  his  filing  in  the  Patent  Office  a  copy  of  this 
adjudication  and  otherwise  complying  with  the  Require¬ 
ments  of  the  law. 

7.  That  the  defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  be  decreed  to  pay  thte  costs 
herein  to  be  taxed  by  the  Clerk. 

8.  That  a  final  decree  be  entered  in  accordance  herewith. 

Form  of  Decree. 

Plaintiffs  object  to  the  form  of  Decree  submitted  !bv  said 
defendants  for  the  reasons  hereinbefore  stated. 

And  in  accordance  with  the  foregoing  plaintiffs  jrequest 
vour  Honorable  Court  to  make  and  enter  the  following 

»  i 

Final  Decree,  namelv: 

I 

“In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 

No.  48,833.  I 

Suit  under  Section  4915  Revised  Statutes  to  Obtain  a  |Patent. 
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John  A.  Kice  and  The  Bubblestoxe  Company,  Plaintiffs, 

vs. 

( \\rlisle  K.  Roos  and  the  United  States  Gypsum  Company, 

Defendants, 

and 

Erik  Christian  Bayer,  Defendant. 

Final  Decree. 


This  cause  having  come  on  to  be  heard  upon  the  bill 
f)6  of  complaint  and  amendment  to  the  bill  of  complaint 
tiled  herein  by  the  plaintiffs,  John  A.  Rice  and  The 
Bubblestone  Company,  and  the  answers  of  the  defendants, 
Carlisle  K.  Roos  and  the  United  States  Gypsum  Company 
and  Erik  Christian  Bayer,  together  with  the  amendment  to 
the  answer  of  Carlisle  K.  Roos  and  the  United  States  Gyp¬ 
sum  ( "ompany,  the  plaintiffs  and  the  defendants  being  repre¬ 
sented  by  their  respective  counsel,  and  the  case  having  been 
heard  upon  the  23rd  to  the  26th,  inclusive,  of  June,  A.  D. 
1931;  the  6th  to  the  10th,  inclusive,  of  October,  1931;  the 
17th  to  the  19th,  inclusive,  and  the  23rd  to  the  26th,  inclu¬ 
sive,  of  February,  1932,  before  the  Honorable  F.  Dickinson 
Letts,  Presiding  Judge,  and  the  Court  having  considered 
the  evidence,  oral  and  documentary,  and  the  physical  ex¬ 
hibits  introduced  by  all  of  the  parties,  and  having  heard  the 
arguments  of  counsel  and  considered  the  briefs  tiled  bv  the 
parties,  and  being  fully  advised  in  the  premises,  and  hav¬ 
ing  heretofore  made  its  findings  of  fact  and  conclusions  of 

o  o 

law, 

It  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

(1)  That  the  plaintiff,  John  A.  Rice,  was  the  original 
first,  and  sole  inventor  of  the  invention  forming  the  subject 
matter  of  the  count  here  in  issue,  to-wit : 


“The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
the  cement.’ 9 


(2)  That  the  Commissioner  of  Patents  be  and  he  is 
herein*  authorized  and  directed  to  issue  Letters  Patent  of 
the  United  States  upon  the  said  invention  to  the  plaintiff 
John  A.  Rice  upon  his  filing  in  the  Patent  Office  a  copy  of 
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this  adjudication  and  otherwise  complying  witlji  the  re¬ 
quirements  of  law. 

(3)  That  the  plaintiffs,  John  A.  Rice  and  The  Bubble- 
stone  Company,  recover  their  costs  of  the  said  defendants, 
Carlisle  K.  Roos  and  the  United  States  Gypsum  Company 
and  Erik  Christian  Baver,  to  be  taxed  bv  the  Cleirk  of  the 
Court. 

Judge  of  the  Supreme  Coiirt 
of  the  District  of  Columbia.” 

Respectfullv  submitted, 

DON  ROSE,  | 

707  Oliver  Bldg .,  Pittsburgh ,  Pg., 

H.  H.  BYRNE,  | 

Washington  Loan  &  Trust  Bldg.,  j 

Washington,  D.  <|7.. 
JEROME  A.  MILLER, 

EDWARD  E.  REINHOLD, 

ROSE  &  EICHENAUER,  | 

707  Oliver  Bldg.,  Pittsburgh ,  Pa., 

Solicitors  for  Plaintiffs. 

57  Final  Decree.  \ 

i 

Filed  March  (i,  1  <133. 

*  *  *  *  *  *  I  * 

i 

This  cause  having  come  on  to  be  heard  upon  th|e  bill  of 
complaint  tiled  herein  by  the  plaintiff,  Erik  Christian 
Bayer,  and  the  answers  of  the  defendants,  John  |A.  Rice 
and  The  Bubblestone  Company,  and  the  defendants,  Car¬ 
lisle  K.  Roos  and  the  United  States  Gypsum  Company,  the 
plaintiff  and  the  defendants  being  represented  by  their 
respective  counsel,  and  the  case  having  been  heard  upon 
the  23rd  to  the  26th,  inclusive,  of  June,  A.  D.  1931  i  the  6th 
to  the  10th,  inclusive,  of  October,  1931;  the  17th  to  t|he  19th, 
inclusive,  and  the  23rd  to  the  26th,  inclusive,  of  February, 
1932,  before  Honorable  F.  Dickinson  Letts,  Judge!  Presid¬ 
ing,  and  the  Court  having  considered  the  evidence,  oral  and 
documentary,  and  the  physical  exhibits  introduce^  by  all 
of  the  parties,  and  having  heard  the  arguments  ofjcounsel 
and  considered  the  briefs  filed  by  the  parties,  and  being 


i 
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fully  advised  in  the  premises,  and  having  heretofore  made 
its  findings  of  fact  and  conclusions  of  law, 

It  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

1)  That  the  bill  of  complaint  of  the  plaintiff,  Erik  Chris¬ 
tian  Bayer,  be  and  the  same  is  hereby  dismissed  for  want 
of  equity; 

2)  That  defendant,  Carlisle  K.  Roos,  was  the  original, 
first  and  sole  inventor  of  the  invention  forming  the  subject 
matter  of  the  count  here  in  issue,  to-wit: 

The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement. 

3)  That  the  Commissioner  of  Patents  is  hereby  author¬ 
ized  to  issue  letters  patent  of  the  United  States  upon  said 

invention  on  the  filing  in  the  Patent  Office  by  Car- 
58  lisle  K.  Roos  of  a  copy  of  this  adjudication  and 
otherwise  complying  with  the  requirements  of  law; 

4)  That  the  defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  recover  their  costs  from  the  said 
plaintiff,  the  same  to  be  taxed  by  the  Clerk  of  the  Court. 

Enter: 

F.  DICKINSON  LETTS, 

Judge. 

Dated  March  Gth,  1933,  Washington,  D.  C. 

Approved  as  to  form. 

y 

Counsel  for  United  States  Gypsum 
i  Company  and  Carlisle  K.  Roos. 


Counsel  for  John  A.  Rice  and 

The  Bubblestone  Company. 


i  Counsel  for  Plaintiff. 

March  G,  1933. — From  this  Decree  John  A.  Rice  and  the 
Bubblestone  Company  appeal  to  the  Court  of  Appeals  of 
the  District  of  Columbia  and  bond  for  costs  is  fixed  at 
$100.00  or  $50  cash  in  lieu  thereof. 

I  F.  DICKINSON  LETTS, 

1 1/  ofipp 

ROSE  AND  EICHENAUER, 

Counsel  for  John  A.  Rice  and 
the  Bubblestone  Company. 
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Notice  of  Appeal  by  Plaintiff,  \ 

Filed  March  27,  1933.  j 

•  *  •  *  *  *  j  * 

* 

The  Clerk  of  said  Court  will  please  enter  a  Notice  of  Ap¬ 
peal  from  the  Decree  in  the  above  entitled  cause  entered  on 
the  6th  day  of  March,  1933.  j 

GRANT  BURROUGHS, 
Attorney  for  Erik  Christian  Bayer . 

J.  T.  NEWTON, 

Of  Counsel . 

Order  Allowing  Appeal . 

On  application  of  the  attorney  for  the  party  Bayer,  an 
appeal  by  the  said  Bayer  is  hereby  allowed,  ahd  bond 
59  is  hereby  fixed  in  the  sum  of  $100.00  or  $50.00  cash. 

F.  D.  LETTS, 

Justice. 

March  27th,  1933. 

Service  acknowledged  this  25th  dav  of  March,  1$33. 

JOHN  W.  GUIDE#, 

Attorney  for  poos. 

Service  acknowledged  this  25"  dav  of  March,  19&3. 

'  H.  H.  BYRN#, 
Attorney  for  Bice. 

Memoranda. 

March  27,  1933. — $50  deposited  by  John  A.  Rice  tjnd  The 
Bubblestone  Company  in  lieu  of  bond  on  appeal. 

$50  deposited  by  Erik  Christian  Bayer  in  lieu  of  bond  on 
appeal. 

Bayer9 s  Assignment  of  Errors. 

Filed  July  28,  1933.  ! 

| 

******  f 

To  the  Supreme  Court  of  the  District  of  Columbia|: 

i 

Now  comes  Plaintiff  in  the  above  entitled  cause  ajnd  files 
the  following  assignment  of  errors  on  which  he  will  rely 
upon  his  prosecution  of  the  appeal  in  the  above  Entitled 

4 — 6140a 
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cause,  from  the  decree  made  by  this  Honorable  Court  on 
the  sixth  day  of  March,  1933: 

1st.  The  Court  erred  in  failing  to  award  priority  to 

Erik  Christian  Bayer  of  the  invention  of  the  issue. 

2nd.  The  Court  erred  in  that  it  failed  to  find  that  Erik 

Christian  Raver  was  the  first  inventor  bv  reason  of  his 

•  % 

filing  his  Danish  application  September  11,  19*22 

GO  which  was  less  than  one  vear  from  the  filing  of  his 

U.  S.  application  September  8,  1923. 

3rd.  The  Court  erred  in  that  it  did  not  enter  a  Decree 

awarding  priority  to  Erik  Christian  Bayer  on  the  testi- 

monv  submitted  to  the  Tribunals  of  the  U.  S.  Patent  Office 
* 

and  to  Justice  Letts  of  the  Supreme  Court  of  the  District 
of  Columbia,  as  aforesaid. 

4th.  The  Court  erred  in  failing  to  hold  that  Erik  Chris- 
tian  Bayer’s  Danish  application  was  a  full  disclosure  for 
a  method  of  making  the  invention  and  that  his  U.  S.  ap¬ 
plication  was  a  substantial  duplicate  of  his  Danish  appli¬ 
cation  and,  upon  the  record,  that  Erik  Christian  Bayer  had 
shown  himself j  to  be  the  first  inventor  of  the  invention  in 
cont  roversv. 

Wherefore,  Plaintiff  prays  that  said  decree  be  reversed 
and  that  said  Supreme  Court  of  the  District  of  Columbia 
be  ordered  to  enter  a  decree  reversing  said  decree  appealed 
from. 

J.  T.  NEWTON, 

Attorney  for  Erik  Christian  Bayer. 

Service  acknowledged  this  —  dav  of  Julv,  1933. 

JOHN  W.  GUIDER, 
Attorney  for  Carlisle  K.  Boos. 

Service  acknowledged  this  28"  dav  of  Julv,  1933. 

!  “  *  H.  H.  BYRNE, 

Attorney  for  John  A.  Bice. 


61  Bill  of  Complaint. 

Filed  September  19,  1928. 

Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 

No.  48833. 

Suit  Under  Sec.  4915  Revised  Statutes  to  Obtain  a  Patent. 
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John  A.  Rice  and  The  Bubblestone  Company, 

vs. 

Carlisle  K.  Roos  and  the  United  States  Gypsum  Company, 

Defendants, 

and 

Erik  Christian  Bayer,  Defendant. 

To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia:  j 

Now  come  the  plaintiffs,  John  A.  Rice  and  Th<^  Bubble- 
stone  Company,  and  for  their  bill  of  complaint  allbge : 

I.  That  plaintiff,  John  A.  Rice,  is  a  citizen  of  tljie  United 
States,  and  a  resident  of  Berkeley,  California;  an<jl  that  the 
plaintiff,  The  Bubblestone  Company,  is  a  corporation,  or¬ 
ganized  and  existing  under  and  by  reason  of  th^  laws  of 
the  State  of  Pennsylvania,  and  has  its  principal  place  of 
business  in  Pittsburgh,  Pennsylvania ; 

That  the  defendant,  Carlisle  K.  Roos,  is  a  citizen  of  the 
United  States,  and  a  resident  of  815  South  15th  Street, 
Fort  Dodge,  Iowa;  and  that  the  co-defendant,  United 
States  Gypsum  Company,  is  a  corporation  of  Illinois,  and 
having  a  place  of  business  in  Chicago,  Illinois ; 

That  the  defendant,  Erik  Christian  Bayer,  is  a  citizen  of 
Denmark,  and  residing  at  21  Nordre  Frihavna-Gad^,  Copen¬ 
hagen,  Denmark. 

62  II.  That  the  jurisdiction  of  this  Court  in  this  mat¬ 
ter  is  based  upon  the  statutes  of  the  United  States 
relating  to  the  grant  of  letters  patent  for  inventions,  and 
particularly  upon  Section  4911  of  the  Revised  Statutes,  as 
amended  March  2,  1927 ;  and  Section  4915  of  the!  Revised 
Statutes,  as  amended  March  2,  1927 ;  also  particularly  Act 
of  March  3,  1927  amending  Section  52  of  the  Judicial  Code. 

III.  Plaintiffs  allege  that  John  A.  Rice,  in  October,  1922, 
he  being  then  a  citizen  of  the  United  States,  was  |the  true, 
original  and  first  inventor  of  a  new  and  useful  improve¬ 
ment.  in  the  process  of  making  a  light  weight  Cementitious 
Building  Material,  not  before  known  or  used  by  j)thers  in 
this  country  before  his  invention  or  discovery  thereof :  not 
patented  or  described  in  any  printed  publication  in  this  or 
any  foreign  country  before  his  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  application  for 
patent  therefor  (hereinafter  described) ;  and  not  in  public 
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use  or  on  sale  in  the  United  States  for  more  than  two  vears 

% 

prior  to  the  filing  of  said  application;  and  that  on  Decem¬ 
ber  21,  1922,  he  filed  in  the  United  States  Patent  Office  an 
application  for  patent  for  said  invention,  the  same  bearing 
Serial  Xo.  608,349,  which  application  when  filed  conformed 
to  all  the  laws i and  rules  relating  to  the  filing  of  applica¬ 
tions  for  patents. 

IV.  Plaintiffs  further  state  that  the  invention  and  appli¬ 
cation  aforesaid  were,  on  the  14th  dav  of  October  1925.  duly 

•  _  •  •> 

assigned  by  said  John  A.  Rice  to  The  Bubblestone  Com¬ 
pany,  aforesaid,  and  recorded  August  15,  1927  in  Liber 
0-131,  page  607  of  the  Transfers  of  Patents  in  the  United 
States  Patent  Office,  and  said  company  is  now  the 
63  sole  owner  of  said  invention  and  application. 

V.  Plaintiffs  further  on  information  and  belief 
aver  that  the  hereinafter  mentioned  alleged  invention  and 
application  of  the  said  Carlisle  K.  Roos  have  been  hereto¬ 
fore  duly  assigned  to  the  said  United  States  Gypsum  Com¬ 
pany,  and  that  said  company  is  now  the  sole  owner  of  said 
alleged  invention  and  application. 

VI.  The  plaintiffs  further  allege  that  the  said  invention 
here  in  issue  may  be  briefly  described  as  a  process  of  mak¬ 
ing  cellular  or  light  weight  material  wherein  the  cells  are 
created  by  a  foam-like  substance  which  is  incorporated  in 
the  material  while  in  a  plastic  state;  that  is,  a  foam  or  mass 
of  miniature  bubbles  is  first,  produced,  and  this  mass  is  then 
mixed  into  the  plastic  compound  by  agitation.  The  mass  is 
then  allowed  to  set  or  harden;  the  resulting  substance  being 
a  product  permeated  throughout  with  miniature  bubbles 
or  cells.  To  the  end  that  the  foam  may  stand  up  in  the 
material  during  mixing  and  hardening,  a  substance  is 
added  to  the  foam  to  give  it  the  required  tenacity  and  elas¬ 
tic  characteristics. 

The  said  invention  is  more  fullv  set  forth  and  described 
in  the  specification  of  the  application  of  the  said  John  A. 
Rice,  above  referred  to,  and  defined  in  the  claims  thereof. 

VII.  Plaintiffs  further  aver  that  on  or  about  May  22, 
1924,  the  Commissioner  of  Patents,  acting  in  accordance 
with  the  laws  and  rules  in  that  case  made  and  provided, 
declared  an  interference  between  (1)  the  said  application 
of  plaintiff,  John  A.  Rice,  Serial  Xo.  608.349,  filed  Decem¬ 
ber  21,  1922,  above  referred  to,  and  (2)  the  application  of 
defendant  Erik  Christian  Bayer,  Serial  Xo.  661,723,  filed 
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September  8,  1923,  said  interference  being  desig- 

64  nated  and  known  as  Bayer  vs.  Rice,  No.  5^), 974;  the 
aforesaid  application  of  Bayer  being  based  on  his 

Danish  application  filed  September  11,  1922. 

The  issue  of  said  interference  was  taken  from  the  appli¬ 
cation  of  said  Rice,  being  claim  S  of  that  application,  which 
expressed  the  invention  thus: 

“The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement.  ’  ’ 

VIII.  Plaintiffs  further  allege  that  on  or  about  Februarv 

W  I  V 

9,  1925,  the  Commissioner  of  Patents,  acting  in  accordance 
with  the  laws  and  rules  in  that  case  made  and  provided, 
re-declared  said  interference  by  adding  thereto  tjhc  appli¬ 
cation  of  the  defendant,  Carlisle  K.  Roos,  Serial  iNo.  733,- 
197,  filed  August  20,  1924.  Said  interference  then  became 
known  as  Roos  vs.  Bayer  vs.  Rice.  The  number  of  the 
interference  and  the  issue  thereof  remained  as  before. 

IX.  Plaintiffs  further  allege  that  on  or  about  April  9, 
1925,  the  Commissioner  of  Patents,  acting  in  accordance 
with  the  laws  and  rules  in  that  case  made  and  provided, 
again  re-declared  said  interference  by  adding  thereto  the 
joint  application  of  Carlisle  K.  Roos  (one  of  the  defendants 
herein)  and  one  Murrel  G.  Allison,  Serial  No.  733jl96,  filed 
August  20,  1924,  (the  same  day  that  the  application  of 
Roos  above  referred  to  was  filed).  The  interference  be¬ 
came  known  then  as  Roos  vs.  Roos  and  Allison  vf s.  Bayer 
vs.  Rice.  The  number  of  the  interference  and  the  issue 
thereof  still  remained  as  it  was  when  the  interference  was 
originally  dclared  between  Bayer  and  Rice. 

X.  Plaintiffs  further  allege  that  on  or  abput  June 

65  30,  1925,  the  Examiner  of  Interferences,  feting  in 
conformity  with  the  laws  and  rules  in  that  c^se  made 

and  provided,  entered  judgment  that  the  joint  applicants, 
Carlisle  K.  Roos  and  Murrel  G.  Allison,  whose  application 
Serial  No.  733,196,  filed  August  20,  1924,  had  beCn  added 
to  the  interference  by  said  order  dated  April  9,  1925,  as 
aforesaid,  were  not  the  first  inventors  of  the  subject  mat¬ 
ter  in  issue.  The  interference  then  continued  under  the 
title  Roos  vs.  Bayer  vs.  Rice,  the  number  of  the  interfer¬ 
ence  and  the  issue  thereof  remaining  as  before. 

XI.  Plaintiffs  further  allege  that  testimony  \yas  duly 
taken  by  all  of  the  several  remaining  parties  to  the  inter- 

i 

i 

I 
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ference,  and  that  after  hearing  duly  had,  the  Examiner  of 
Interferences,  i  on  May  28,  1927,  made  a  decision  therein 
awarding  priority  of  invention  to  Carlisle  K.  Roos.  Plain¬ 
tiffs  allege  that  this  decision  was  contrary  to  the  law  as 
applied  to  the  facts  developed  by  the  testimony  and  other 
evidence,  and  that  priority  of  invention  should  have  been 
awarded  to  John  A.  Rice,  he  being  in  fact  the  first  and  real 
inventor  according  to  the  evidence. 

XII.  Plaintiffs  further  allege  that  both  plaintiff,  John 
A.  Rice,  and  defendant,  Erik  Christian  Bayer,  acting  in 
conformitv  with  the  laws  and  rules  in  that  case  made  and 
provided,  duly  appealed  from  the  decision  of  the  Examiner 
of  Interferences  to  the  Board  of  Appeals  in  the  Patent 
Office,  which  tribunal,  in  a  decision  dated  on  or  about  July 
2,  1928,  wrongfully  and  improperly  affirmed  the  decision  of 
the  Examiner  of  Interferences,  and  held  said  Carlisle  K. 
Roos  to  be  t lie  inventor  of  the  subject  matter  in  issue;  no 
holding  having  been  made  as  to  the  party  Bayer. 

XIII.  Plaintiffs  further  allege  that  the  defendant,  Erik 
Christian  Baver,  acting  in  accordance  with  the  laws 

66  and  rules  in  that  case  made  and  provided,  gave 
notice  on  August  10,  1928,  of  his  intention  to  appeal 
from  said  decision  of  the  Board  of  Appeals  to  the 
Court  of  Appeals  of  the  District  of  Columbia;  and  that 
thereafter,  that  is,  on  August  20,  1928,  plaintiff  John  A. 
Rice,  acting  in  conformitv  with  the  laws  and  rules  in  that 
case  made  and  provided,  gave  notice  under  Section  4911 
that  he  elected  to  have  all  further  proceedings  conducted  as 
provided  in  Section  4915  of  the  Revised  Statutes,  as 
amended  by  the  Act  of  March  3,  1927 ;  and  therefore,  with 
his  co-plaintiff;  files  in  this  Court  this  his  Bill  of  Complaint. 

XIV.  Plaintiffs  allege  that  the  said  John  A.  Rice  is  in 
fact  the  first  and  sole  inventor  of  the  process  set  forth 
in  the  issue  of  the  interference,  that  he  conceived  the  same 
sometime  in  October  1922;  that  he  promptly  proceeded  to 
file  his  application  for  United  States  patent  and  to  demon¬ 
strate  the  practicability  and  utility  of  the  invention  by  pro¬ 
ducing  the  material  of  the  invention  in  large  quantities 
and  constructing  houses  and  other  buildings  using  such  ma¬ 
terial  and  thatihe  widely  disseminated  information  respect¬ 
ing  the  invention,  and  thus  gave  the  invention  to  the  public, 
prior  to  the  U.  S.  filing  dates  of  said  application  of  Roos 
and  of  Bayer;  and  that  neither  the  defendant,  Carlisle  K. 
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Roos,  nor  those  claiming*  under  him,  nor  the  defendant,  Erik 
Christian  Bayer,  is  entitled  to  a  patent  therefor,  j 

XV.  Plaintiffs  further  aver,  on  information  ajnd  belief, 
that  said  Carlisle  K.  Roos  is  not  the  original  and  first  in- 
vent  or,  within  the  meaning  of  the  law,  of  the  process  de¬ 
fined  in  the  issue  of  the  interference,  which  issue  originated 
in  the  application  of  Rice,  that  efforts  made  byj  Roos  re¬ 
garding  the  invention  were  unsuccessful  and  Abandoned 
experiments,  and  that  by  reason  of  the  publicity  given  the 

invention  by  Rice,  and  the  jmblic  use  of  the  inven- 

67  tion,  the  party  Roos  and  his  assignee  had  full  op¬ 
portunity  to  acquire  knowledge  thereof,  and  there¬ 
fore,  on  information  and  belief,  allege  that  Rops  or  his 
assignee,  or  both  he  and  his  assignee,  did  acquire  knowl¬ 
edge  thereof,  and  were  thereby  stimulated  to  activity,  and 
thereupon  the  said  Roos  improperly  and  unjustly  filed  his 
application  for  a  patent  for  that  which  was  in  fajet  the  in¬ 
vention  of  Rice. 

XVI.  Plaintiffs  further  allege  that  the  defendjant,  Erik 

Christian  Bayer,  is  not  an  inventor  prior  in  point  of  time 
to  t lie  plaintiff,  John  A.  Rice,  of  the  subject  mattbr  of  this 
interference  because  said  Bayer  is  not  entitled  tq  the  date 
of  filing  of  his  Danish  application  for  patent,  since  such 
Danish  application  failed  to  disclose  the  invention  in  con¬ 
troversy  in  such  4 4 full,  clear,  concise  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  or  science  to  which  it 
appertains  *  *  *  to  make,  construct,  compound  and 

use  the  same”,  as  required  by  Section  4888  Revised  Stat¬ 
utes;  and  therefore  said  Baver  is  not  entitled  to  aiiv  date  of 
invention  which  is  prior  in  point  of  time  to  the  plaintiff, 
John  A.  Rice;  and  that  therefore,  as  between  Bayer  and 
Rice,  the  latter  is  the  first  inventor. 

XVII.  Plaintiffs  allege  that  they  have  been  greatly  dam¬ 
aged  and  injured  by  the  award  of  priority  to  the  said 
Carlisle  K.  Roos,  and  will  suffer  further  great  apd  irrep¬ 
arable  injury,  damage  and  loss,  unless  this  Cotirt  shall 
grant  the  relief  herein  sought. 

XVIII.  Plaintiffs  stand  ready  to  produce  here  in  Court 
a  duly  authenticated  copy  of  each  of  said  applications  of 
John  A.  Rice,  Carlisle  K.  Roos,  and  Erik  Christian  Bayer, 
also  a  duly  authenticated  copy  of  the  record,  (including 
the  original  exhibits  of  said  interference  proceeding 

68  in  the  United  States  Patent  Office. 
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Prayers. 

Plaintiffs  therefore  pray  this  Honorable  Court: 

1.  That  it  make  an  order  that  writs  issue  hereon  against 
all  the  said  defendants  and  be  served  as  to  the  defendant 
Erik  Christian  Bayer  by  publication  or  otherwise  as  pro¬ 
vided  by  Section  52  of  the  Judicial  Code  as  amended  bv  the 
Act  of  March  3,  1927  in  such  case  made  and  provided. 

2.  For  process  requiring  the  defendants,  and  each  of 
them,  to  answer  this  Bill  of  Complaint,  but  not  under  oath, 
answer  under  oath  being  hereby  waived  as  to  each  of  the 
defendants. 

3.  For  a  decree  that  the  plaintiff,  John  A.  Rice,  is  the 
true,  original  and  first  inventor  of  the  subject  matter  in¬ 
volved  and  that  said  The  Bubblcstone  Company  as  assignee 
of  all  the  right,  title  and  interest,  of,  in  and  to  the  said  in¬ 
vention  and  application  of  the  said  John  A.  Rice,  is  entitled 
to  receive  Letters  Patent  of  the  LTnited  States  for  said 
invention. 

4.  For  a  decree  holding  that  the  defendant,  Carlisle  K. 
Roos,  is  not  the  prior  inventor,  and  that  neither  the  de¬ 
fendant  Carlisle  K.  Roos,  nor  his  assignee,  is  entitled  to  a 
patent  for  the  subject  matter  in  issue. 

5.  For  a  decree  that  the  defendant,  Erik  Christian  Bayer, 
is  not  the  prior  inventor,  and  therefore  is  not  entitled  to  a 
patent  therefor. 

6.  For  an  order  fixing  the  costs,  and  for  such  other  and 
further  relief  as  to  this  Court  mav  seem  just. 

THE  BUBBLESTONE  COMPANY, 
By  GRANT  CURRY, 

Secretary. 

JOHN  A.  RICE, 

By  H.  H.  BYRNE, 

H.  H.  BYRNE,  Attorney. 

CHAS.  S.  GRINDLE, 

ROSE  &  EICHENAUER, 

Solicitors. 

69  Verifications. 

City  of  Washington, 

District  of  Columbia,  ss: 

Washington,  D.  C.,  September  19,  1928. 

I,  Grant  Curry,  being  duly  sworn,  do  depose  and  say 
that  I  am  the  Secretary  of  The  Bubblestone  Company,  that 
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as  such  Secretary,  and  in  behalf  of  said  Company  and  with 
due  authority,  I  signed  the  foregoing-  Bill  of  Complaint, 
that  the  allegations  therein  are  true  of  my  own  knowledge, 
except  as  to  the  matters  therein  stated  on  information  and 
belief;  and  that,  as  to  them,  I  believe  them  to  be  'true. 

grant  Curry. 

Sworn  to  before  me  this  19th  dav  of  September,  1928. 
[seal.]  CATHARINE  S.  WILTON, 

Notary  Public. 

City  of  Washington, 

District  of  Columbia,  ss: 

Washington,  D.  C.,  September  lb,  1928. 

i 

I,  the  above-named  H.  H.  Byrne,  being  duly  gworn,  de¬ 
pose  and  say  that  I  am  the  attorney  for  John  A.  |Rice,  and 
The  Bubblestone  Company,  the  plaintiffs  herein^  that  the 
said  John  A.  Rice  is  a  mining  engineer  residing  in  Cali¬ 
fornia,  not  now  available,  and  is  now  out  of  thb  jurisdic¬ 
tion  of  this  Court ;  that  I  signed  the  foregoing  Biljl  of  Com¬ 
plaint  in  his  behalf;  that  the  allegations  therein  are  true 
of  my  own  knowledge,  except  as  to  matters  therein  stated 
on  information  and  belief;  that  as  to  them,  I  be- 
70  lieve  them  to  be  true;  and  that  a  further  verification 
dulv  signed  by  said  John  A.  Rice  will  be  furnished 
at  the  earliest  possible  date. 

H.  H.  BYRNE. 

Sworn  to  before  me,  a  Notary  Public,  this  19th  day  of 
September,  1928. 

[seal.]  CATHARINE  S.  WILTCjN, 

Notary  Public. 

Service  accepted  this  19th  dav  of  September,  1,928. 

ERIK  CHRISTIAN  B)\.YER, 
Bv  MARKS  and  CLERK, 

'  JAMES  T.  NEWTON,  j 

Answer  of  Erik  Christian  Bayer. 

Filed  October  15,  1928.  ! 

*  #  #  #  *  *  * 

The  answer  of  Erik  Christian  Bayer,  one  of  the  defend¬ 
ants  herein,  to  the  bill  of  complaint  :  j 

1.  Answering  paragraph  1,  the  defendant  has  ijo  knowl¬ 
edge  and  no  information  sufficient  to  enable  him  tjo  form  a 
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belief  of  the  allegations  therein  and  therefore  denies  the 
same  and  leaves  complainants  to  make  full  proof  thereof, 
except  defendant  acknowledges  that  he  is  a  citizen  of  Den¬ 
mark  and  resides  at  21  Xordrc  Frihavna-Gade,  Copen¬ 
hagen,  Denmark. 

2.  Defendant  admits  the  allegations  of  paragraph  2. 

3.  Defendant  denies  that  complainant  Rice  is  the  first  and 
true  inventor  of  the  material  mentioned  therein,  but  admits 
that  Rice  did  file  an  application  for  patent  as  specified. 

4.  Defendant  has  no  knowledge  and  no  information  suf¬ 
ficient  to  enable  him  to  form  a  belief  of  the  allegations  of 
paragraph  4  and  therefore  denies  the  same  and  leaves  com¬ 
plainants  to  make  full  proof  thereof. 

71  5.  Defendant  admits  the  allegations  in  paragraph 

5. 

6.  Defendant  admits  the  allegations  of  paragraph  6. 

7.  Defendant  admits  the  allegations  of  paragraph  7. 

8.  Defendant  admits  the  allegations  of  paragraph  8. 

0.  Defendant  admits  the  allegations  of  paragraph  9. 

10.  Defendant  admits  that  the  Examiner  of  Interferences 
made  a  decision  in  the  case  mentioned  awarding  priority 
of  invention  to  Roos  but  alleges  that  the  decision  was  con¬ 
trary  to  the  law  as  applied  to  the  facts,  but  defendant  al¬ 
leges  that  priority  of  invention  should  have  been  awarded 

to  Erik  Christian  Baver  since  he  was  in  fact  the  first  and 

% 

real  inventor  according  to  the  evidence  and  that  complain¬ 
ant  was  not  the  first  inventor. 

11.  Defendant  admits  the  allegations  of  paragraph  11. 

12.  Defendant  admits  the  allegations  of  paragraph  12. 

13.  Defendant  denies  that  complainant,  John  A.  Rice, 
is  in  fact  the  first  and  sole  inventor  of  the  process  set  forth 
in  the  issue  of  the  interference  or  that  he  conceived  the  in¬ 
vention  in  October  1922  or  demonstrated  the  practicability 
and  utility  of  the  invention  and  thus  gave  the  invention  to 
the  public  prior  to  the  filing  date  of  defendant's  application 
as  set  forth  in  defendant's  bill  of  complaint  filed  in  this 
case  and  leaves  complainant  to  make  full  proof  of  the  alle¬ 
gations  of  that  paragraph. 

14.  Answering  paragraph  14  of  the  bill  of  complaint,  de¬ 
fendant  has  no  knowledge  and  no  information  sufficient  to 
enable  him  to  form  a  belief  of  the  allegations  therein  con¬ 
tained  and  leaves  complainant  to  make  full  proof  thereof. 

15.  Defendant  denies  the  allegations  of  paragraph  15. 
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The  invention  in  controversy  is  a  simple  one  arid  is  dis¬ 
closed  in  both  Bayer’s  American  application  and  Danish 
patent  in  such  full,  clear,  concise  and  exact  terms  as  to  en¬ 
able  any  persons  skilled  in  the  art  or  sciencej  to  which 
72  it  appertains  to  practice  the  invention. 

16  and  17.  Answering  paragraphs  16  apd  17  of 
the  bill  of  complaint,  defendant  has  no  knowledge  and  no 
information  sufficient  to  enable  him  to  form  a  belief  of  the 
allegations  therein  and  leaves  complainants  to  make  full 
proof  thereof. 


Wherefore,  defendant,  having  fully  answered!  the  bill 
of  complaint,  denies  that  the  complainants,  Rice  qt  al.,  are 
entitled  to  the  relief  demanded,  or  any  part  thereof,  and 
particularly  for  a  decree  adjudging  John  A.  Rice  ]to  be  the 
original,  first  and  sole  inventor  of  the  subject  ipatter  in¬ 
volved,  or  to  be  entitled,  according  to  law,  to  receive  a 
patent  therefor,  or  for  any  decree  as  prayed  for  in  the  bill 
of  complaint,  and  defendant  prays  that  he  may  be  lienee  dis¬ 
missed  with  his  reasonable  costs  and  charges  in  hjs  behalf. 

ERIK  CHRISTAIN  BAYEJR, 

By  JAMES  T.  NEWTON,  j 

Attorney  of  Record. 


F.  H.  UNTIEDT, 

Of  Counsel. 


Answer  of  Carlisle  K.  Roos  and  the  United  States \Gypsum 

Company . 


Filed  November  12,  1928. 


*  #  #  *  *  *  i  * 


Carlisle  K.  Roos  and  United  States  Gypsum  Com¬ 
pany,  defendants  herein,  now  and  at  all  times  ljereafter 
saving  and  reserving  to  themselves  any  and  all  manner  of 
benefit  and  advantages  of  exception  that  can  or  may  be  had 
or  taken,  to  the  many  errors,  insufficiencies  and  uricertain- 
ties  in  plaintiffs’  bill  of  complaint  contained,  for;  answer 
thereunto,  or  unto  so  much  or  such  parts  thereof  as  jthey  are 
advised  are  material  or  necessary  for  them  to  mak^  answer 
unto,  answering,  say: 


73  I.  Answering  Paragraph  I  of  said  Bill  pf  Com¬ 
plaint,  the  defendants,  Carlisle  K.  Roos  and  United 
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States  Gypsum  Company,  have  no  knowledge  and  no  infor¬ 
mation  sufficient  to  enable  them  to  form  a  belief  of  the  alle¬ 
gations  therein  contained  and,  therefore,  deny  the  same 
and  leave  plaintiffs  to  make  full  proof  thereof,  except  that 
the  defendants  admit  that  Carlisle  K.  Roos  is  a  citizen  of 
the  United  States  and  was,  on  about  August  24,  1924,  a 
resident  of  Fort  Dodge,  Iowa,  but  now  is  a  resident  of 
Wheaton,  Illinois,  and  that  the  United  States  Gypsum 
Company  is  a  corporation  of  Illinois  and  has  a  place  of 
business  in  Chicago,  Illinois. 

II.  Answering  Paragraph  II,  the  defendants.  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  admit  the  alle¬ 
gations  therein  contained. 

III.  Anwering  Paragraph  III,  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  deny  that  John 
A.  Rice  in  October,  1922,  being  then  a  citizen  of  the  United 
States,  was  the  true,  original  and  first  inventor  of  a  new 
and  useful  improvement  in  the  process  of  making  a  light¬ 
weight  cementitious  building  material;  deny  that  the  inven¬ 
tion  in  issue  was  not  before  known  in  this  count rv  before 
Rice's  alleged  invention  or  discovery  thereof  and  allege  on 

the  contrarv  that  the  said  invention  was  known  to  and  was 
* 

in  fact  invented  by  defendant  Carlisle  K.  Roos  prior  to  the 
alleged  invention  thereof  by  said  Rice;  admit  that  the  in¬ 
vention  in  issue  was  not  patented  or  described  in  any 
printed  publication  in  this  or  in  any  foreign  country  before 
Rice’s  alleged  invention  or  diseoverv  thereof,  or  more  than 
two  years  prior  to  Rice's  application  for  patent  therefor, 
and  not  in  public  use  or  on  sale  in  the  United  States 
74  for  more  than  two  years  prior  to  the  filing  of  Rice’s 
application;  deny  that  on  December  21,  1922,  Rice 
filed  in  the  United  States  Patent  Office  an  application  for 
patent  for  said  invention,  the  same  bearing  Serial  Xo. 
608,349,  but  admit  that  Rice  did  file  in  the  United  States 
Patent  Office  an  application  for  patent  bearing  Serial  Xo. 
608,349  but  deny  that  said  application,  when  filed,  con¬ 
formed  to  alii  the  laws  and  rules  relating  to  the  filing  of 
applications  for  patents. 

IV.  Answering  Paragraph  IV,  the  defendants,  Carlisle 
K.  Roos  and  United  States  Gypsum  Company,  have  no 
knowledge  and  no  information  sufficient  to  enable  them  to 
form  a  belief  of  the  allegations  therein  contained  and, 
therefore,  deny  the  same  and  leave  plaintiffs  to  make  full 
proof  thereof. 
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V.  Answering  Paragraph  V,  the  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  adnjiit  that 
Carlisle  Iv.  Roos’  application  for  letters  patent  of  the 
United  States  Serial  No.  733,197,  filed  in  the  Patent  Office 
on  August  20,  1924,  and  the  invention  described  therein 
are  assigned  to  the  United  States  Gypsum  Company  and 
that  said  Company  is  now  the  sole  owner  thereof. 

VI.  Answering  Paragraph  VI,  the  defendants,  Carlisle 
K.  Roos  and  United  States  Gypsum  Company,  adipit  that 
the  invention  here  in  issue  is  a  process  of  making  cellular 
or  lightweight  material  wherein  the  cells  are  creatbd  by  a 
foam-like  substance  which  is  incorporated  in  the  ihaterial 
while  in  a  plastic  state;  that  is,  a  foam  or  mass  of  minia¬ 
ture  bubbles  is  first  produced  and  this  mass  is  theh  mixed 
into  the  plastic  compound  by  agitation.  The  mass! is  then 

allowed  to  set  or  harden,  the  resulting  substance 
75  being  a  product  permeated  throughout  wit|h  min¬ 
iature  bubbles  or  cells.  A  substance  may  b^  added 
to  the  foam  to  give  it  greater  tenacity. 

Said  defendants  denv  that  the  invention  is  fullv  sbt  forth 
and  described  in  the  specification  of  the  application  of  the 
co-plaintiff  John  A.  Rice  or  that  the  subject-matter  set 
forth  in  the  said  specification  is  defined  in  the  claims 
thereof. 

VII.  Answering  Paragraph  VII,  the  defendants,  Car¬ 
lisle  K.  Roos  and  United  States  Gypsum  Company,  have 
no  information  sufficient  to  enable  them  to  form  a  belief  of 
the  allegations  therein  set  forth  and,  therefore,  deny  the 
same  and  leave  plaintiffs  to  make  full  proof  thereof. 

VIII.  Answering  paragraph  VIII,  the  defendant,  Car¬ 
lisle  K.  Roos  and  United  States  Gypsum  Company,  admit 
that  on  or  about  February  9,  1925  the  Commissioner  of 
Patents,  acting  in  accordance  with  the  laws  and  Oules  in 
that  case  made  and  provided,  re-declared  interference  No. 
50974  by  adding  thereto  the  application  of  Carlisle  U.  Roos, 
Serial  No.  733,197,  filed  August  20,  1924  and  that  $aid  in¬ 
terference  then  became  known  as  Roos  v.  Bayer  v.  Rice 
Interference,  identified  as  interference  No.  50974  apd  that 
the  issue  of  said  interference  was  as  set  forth  in  paragraph 
VII  of  the  bill  of  complaint. 

IX.  Answering  Paragraph  IX,  the  defendants, 

K.  Roos  and  the  United  States  Gypsum  Company^  admit 
the  allegations  therein  contained. 


Carlisle 
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X.  Answering  Paragraph  X,  the  defendants,  Carlisle  K. 

Roos  and  the  United  States  Gypsum  Company,  ad- 
76  mit  the  allegations  therein  contained. 

XI.  Answering  Paragraph  XI,  the  defendants, 
Carlisle  K.  Roos  and  the  United  States  Gypsum  Company, 
admit  that  testimony  was  taken  by  all  of  the  several  re- 
maining  parties  to  the  interference  and  that  after  hearing 
duly  had  the  Examiner  of  Interferences,  on  May  28,  1927, 
made  a  decision  therein  awarding  priority  of  the  invention 
to  Carlisle  K.  Roos,  but  said  defendants  deny  that  this 
decision  was  contrary  to  the  law  as  applied  to  the  facts 
developed  by  the  testimony  and  other  evidence,  deny  that 
priority  of  the  invention  should  have  been  awarded  to 
John  A.  Rice  and  denv  that  said  Rice  was  the  first  and 
real  inventor  according  to  the  evidence  or  otherwise;  and 
assert  that  the  decision  of  the  Examiner  of  Interferences 
was  in  conformity  with  the  law  as  applied  to  the  facts  de¬ 
veloped  by  the  testimony  and  other  evidence,  and  that 
priority  of  invention  was  properly  aw'arded  to  Roos,  he 
being,  in  fact,i  the  first  and  real  inventor  according  to  the 
evidence. 

XII.  Answering  Paragraph  XII,  the  defendants,  Car¬ 
lisle  K.  Roos  and  United  States  Gypsum  Company,  admit 
that  plaintiffs  John  A.  Rice  and  Erik  Christian  Bayer  duly 
appealed  from  the  decision  of  the  Examiner  of  Interfer¬ 
ences  to  the  Board  of  Appeals  in  the  Patent  Office,  which 
tribunal  in  a  decision  dated  on  or  about  Julv  2,  1928  af- 
firmed  the  decision  of  the  Examiner  of  Interferences  and 
held  said  Carlisle  K.  Roos  to  be  the  inventor  of  the  subject- 
matter  in  issue,  but  said  defendants  denv  that  said  decision 
of  the  Board  of  Appeals  wrongfully  and  improperly  affirmed 
the  decision  of  the  Examiner  of  Interferences  and  assert 
that  the  Board  of  Appeals  in  its  decision  of  July  2,  1928 
properly  and  lawfully  affirmed  the  decision  of  the  Exam¬ 


iner  of  Interferences  wherein  said  Roos  was  held  to  be  the 
first  inventor  of  the  subject-matter  in  issue;  and 
77  that  said  decision  held  in  favor  of  Roos  as  against 
Bayer  as  well  as  Rice. 

XIII.  Answering  Paragraph XIII, defendants,  Carlisle K. 
Roos  and  United  States  Gypsum  Company,  admit  that  one  of 
the  defendants  herein,  namely,  Erik  Christian  Bayer,  gave 
notice  on  August  10,  192S  of  his  intention  to  appeal  from 
the  decision  of  the  Board  of  Appeals  to  the  Court  of  Ap- 
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peals  of  the  District  of  Columbia,  but  deny  thai  said  de¬ 
fendant,  Bayer,  acted  in  accordance  with  the  lawsjand  rules 
in  that  case  made  and  provided,  admit  that  thereafter,  that 
is,  on  August  20,  1928,  plaintiff,  John  A.  Rice,  gave  notice 
under  Section  4911  that  he  elected  to  have  all  further  pro¬ 
ceedings  conducted  as  provided  in  Section  4915  cif  the  Re¬ 
vised  Statutes,  as  amended  by  the  Act  of  March  3,  1927, 
but  deny  that  said  plaintiff,  John  A.  Rice  acteji  in  con¬ 
formity  with  the  laws  and  rules  in  that  case  l^ade  and 
provided. 

XIV.  Answering  Paragraph  XIV,  the  defendants,  Car¬ 
lisle  K.  Roos  and  the  United  States  Gypsum  Company, 
denv  that  John  A.  Rice  is,  in  fact,  the  first  and  sole  in- 
vcntor  of  the  process  set  forth  in  the  issue  of  thej  interfer¬ 
ence  ;  denv  that  said  Rice  conceived  the  same  sonde  time  in 
October,  1922;  deny  that  Rice  promptly  proceeded  to  file 
his  application  for  United  States  patent  and  to  demonstrate 
the  practicability  and  utility  of  the  invention  in  issue  by 
producing  the  material  of  the  invention  in  large  quanti¬ 
ties  and  constructing  houses  and  other  buildings  using  such 
materials;  denv  that  said  Rice  widelv  disseminated  inf  or- 
mation  respecting  the  invention;  deny  that  said  Rice  thus 
gave  the  invention  to  the  public  prior  to  the  United  States 
filing  dates  of  the  applications  of  Roos  and  of  B'a^er;  deny 
that  the  defendant,  Carlisle  K.  Roos  and  those  claiming 
under  him,  are  not  entitled  to  a  patent  therefor;  and 
78  said  defendants  assert  that  neither  the  defendant 
Bayer  nor  plaintiff  Rice  or  his  co-plaintiff  i^  entitled 
to  a  patent  for  the  invention  in  issue;  assert  that  thg  defend¬ 
ant,  Carlisle  K.  Roos,  is  in  fact  the  first  and  sole  inventor 
of  the  process  set  forth  in  the  issue  of  the  interference ; 
that  said  Roos  conceived  the  same  prior  to  either  ^aid  Rice 
or  said  Bayer;  that  said  Roos  proceeded  with  diligence 
to  file  his  application  for  a  patent  of  the  United  States 
and  to  demonstrate  the  practicability  and  utility  of  the 
invention  by  producing  the  material  of  the  invention  in 
large  quantities,  and  that  he,  Roos,  widely  disseminated 
information  respecting  the  invention  and  thus  gave  the  in¬ 
vention  to  the  public;  that  said  Roos’  invention  Was  not 
known  or  used  by  others  in  this  country  before  hijs  inven¬ 
tion  or  discovery  thereof,  and  not  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  Country, 
before  his  invention  or  discovery  thereof,  or  mc^re  than 
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two  years  prior  to  his  application  for  letters  patent  of  the 
United  States,;  and  not  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  prior  to  his  said  appli¬ 
cation,  and  not  abandoned,  and  not  patented  in  any  for¬ 
eign  country  on  an  application  tiled  by  him  or  his  legal 
representatives  or  assigns  more  than  twelve  months  before 
the  filing  of  his  application  for  patent  in  this  country;  and 
that  said  Koos  being  the  first  and  true  inventor  and  hav¬ 
ing  thus  complied  with  the  United  States  Statutes  with  re¬ 
spect  to  the  filing  of  his  application  for  patent  is  entitled 
to  the  letters  patent  for  said  invention  as  adjudicated  by 
the  Examiner  of  Interferences  and  by  the  Board  of  Ap¬ 
peals. 

XV.  Answering  Paragraph  XV,  defendants,  Carlisle  K. 
Koos  and  United  States  Gypsum  Company,  deny  specifi¬ 
cally  each  and  every  allegation  contained  there- 
79  in  except  that  the  issue  of  the  interference  was  a 
claim  in  the  Rice  application;  assert  that  Carlisle 
K.  Koos  is  the  original  and  first  inventor,  within  the  mean¬ 
ing  of  the  law,  of  the  process  defined  in  the  issue  of  the  in¬ 
terference;  that  efforts  made  by  Roos  regarding  the  in¬ 
vention  were  successful  and  were  not  abandoned  experi¬ 
ments;  that  said  Roos,  independently  of  Rice  and  Bayer, 
conceived  the  invention  and  diligently  reduced  the  same 
to  practice  and  filed  his  application  for  patent  therefor 
without  either  his  or  his  assignee  acquiring  any  knowledge 
with  respect  to  said  invention  from  either  Rice  or  Bayer 
or  any  other  source,  publicity  or  otherwise,  'and  without 
stimulation  to  activitv  bv  either  said  Rice  or  said  Baver, 
wherefore  said  Roos  has  been  properly  adjudged  by  the 
Patent  Office  tribunals  to  be  the  first  and  true  inventor  of 
the  invention  in  issue  and  to  be  entitled  to  the  award  of  a 
United  States  patent  therefor;  deny  that  either  the  de¬ 
fendant  Roos  or  his  assignee  acquired  any  knowledge  of 
the  alleged  invention  by  Rice  or  Bayer  until  long  after 
the  filing  of  the  Roos  application  for  patent;  and  assert 
that  the  first  time  either  of  the  defendants,  Roos  and  his 
assignee  United  States  Gypsum  Company,  learned  of  either 
Rice  or  Baver  or  that  either  of  them  was  claiming  the 
invention  or  had  done  any  work  in  connection  with  the 
invention  was  when  the  interference  was  re-declared  on  or 
about  February  9,  1925  by  adding  Roos  as  a  party  to  the 
interference  and  this  was  long  after  Roos  filed  his  appli¬ 
cation  for  patent. 
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XVI.  Answering  Paragraph  XVI,  the  defendants,  Car¬ 
lisle  K.  Roos  and  the  United  States  Gypsum  |  Company, 
have  no  knowledge  and  no  information  concerning  the  alle¬ 
gation  therein  contained  that  Baver  is  not  ah  inventor 

prior  in  point  of  time  to  plaintiff,  Rice,  hnd,  there- 
SO  fore,  deny  the  same  and  leave  plaintiffs  to  make 
full  proof  thereof,  but  that  in  any  event  neither  Rice 
nor  Bayer  is  prior  in  point  of  time  to  Roos  and  since  Roos 
is  the  prior  inventor  as  against  both  Rice  and  Baver  it  is 
wholly  immaterial  whether  Rice  preceded  Bayer  or  Bayer 
preceded  Rice. 

XVII.  Answering  Paragraph  XVII,  defendants,  Car¬ 

lisle  K.  Roos  and  United  States  Gypsum  Company,  deny 
that  the  plaintiffs  have  been  greatly  damaged  and  injured 
by  the  award  of  priority  of  the  invention  in  issue  to  the 
defendant,  Carlisle  K.  Roos,  and  said  defendants!  deny  that 
the  plaintiffs  will  suffer  any  irreparable  injury,  damage 
and  loss,  unless  this  court  shall  grant  the  relief  herein 
sought  by  plaintiffs.  j 

XVIII.  Answering  Paragraph  XVIII,  defendants,  Car¬ 
lisle  K.  Roos  and  United  States  Gypsum  Company,  have 
no  knowledge  and  no  information  sufficient  to  enable  them 
to  form  a  belief  of  the  allegations  therein  contained  and. 
therefore,  leave  plaintiffs  to  make  such  proof  thereof  as 
they  may  feel  called  upon  to  make. 

Answering  further,  the  defendants,  Carlisle  K.  Roos  and 
the  United  States  Gypsum  Company,  aver  that  the  plain¬ 
tiff  John  A.  Rice  is  not  entitled  to  a  patent  for  tjie  inven¬ 
tion  in  issue  because  said  John  A.  Rice  did  nbt  file  in 
the  Patent  Office  a  written  description  of  the  invention  in 
issue  and  of  the  manner  and  process  of  making,  Construct¬ 
ing,  compounding  and  using  it,  in  such  full,  deal,  concise 
and  ex'act  terms  as  to  enable  any  person  skilled  i\i  the  art 
or  science  to  which  the  invention  in  issue  appertains,  to 
make,  construct,  compound,  and  use  the  invention  in  issue. 

Wherefore,  the  defendants,  Carlisle  K.  Roos  and  the 
United  States  Gypsum  Company,  having  fully  an- 
81  swered  the  bill  of  complaint,  deny  every  allegation 
contained  therein  except  those  admitted  in!  this  an¬ 
swer,  'and  said  defendants  deny  that  the  plaintiffs  John 
A.  Rice  and  the  Bubblestone  Company  are  entitled  to  the 
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relief  prayed  for,  or  any  part  thereof,  and  particularly  to 
a  decree  adjudging  John  A.  Rice  to  be  the  rightful,  first 
and  sole  inventor  of  the  invention  in  issue;  or  to  be  en¬ 
titled,  according  to  law,  to  receive  a  United  States  patent 
therefor,  or  to  any  decree  as  prayed  for  in  the  bill  of  com¬ 
plaint,  and  the  defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company  pray  that  they  may  be  hence 
dismissed  with  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

CARLISLE  K.  ROOS, 

UNITED  STATES  GYPSUM  COMPANY, 

Bv  JONES,  ADDINGTON,  AMES  &  SEIBOLD, 
FRANK  J.  HOGAN, 

JOHN  W.  GUIDER, 

Attorneys. 

ROBERT  LEWIS  AMES, 

A.  B.  SEIBOLD, 

GEO.  W.  HANSEN, 

Of  Counsel. 

Amendment  to  Bill  of  Complaint 

Filed  November  8,  1929. 
#***#*# 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 
District  of  Columbia: 

Come  now,  to-wit,  this  8th  day  of  November,  1929,  the 
plaintiffs,  John  A.  Rice  and  The  Bubblestone  Company, 
and  amend  Paragraph  XV  of  the  Bill  of  Complaint  filed 
at  the  above  number  and  term,  which  reads  as  follows: 

Plaintiffs  further  aver,  on  information  and  belief,  that 
said  Carlisle  K.  Roos  is  not  the  original  and  first  inventor, 
within  the  meaning  of  the  law,  of  the  process  defined  in  the 
issue  of  the  interference,  which  issue  originated  in  the  ap¬ 
plication  of  Rice,  that  efforts  made  by  Roos  regarding  the 
invention  were  unsuccessful  and  abandoned  experiments, 
and  that  by  reason  of  the  publicity  given  the  inven- 
82  tion  by  Rice,  and  the  public  use  of  the  invention,  the 
party  Roos  and  his  assignee  had  full  opportunity 
to  acquire  knowledge  thereof,  and  therefore,  on  informa¬ 
tion  and,  belief,  allege  that  Roos  or  his  assignee,  or  both 
were  thereby  stimulated  to  activity,  and  thereupon  the  said 
he  and  his  assignee,  did  acquire  knowledge  thereof,  and 
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Roos  improperly  and  unjustly  filed  his  application  for  a 
patent  for  that  which  was  in  fact  the  invention  of  Rice. 

i 

i 

i 

so  as  to  read  as  follows:  I 

Plaintiffs  further  aver  on  information  and  jbelief  that 
said  Carlisle  K.  Roos  was  not  the  original  and  first  in¬ 
ventor,  within  the  meaning  of  the  law,  of  the  process  de¬ 
fined  in  the  issue  of  the  interference,  which  issue  origi¬ 
nated  in  the  application  of  Rice,  that  any  efforts  which 
might  have  been  made  by  Roos  regarding  thej  invention 
were  unsuccessful  experiments  and  were  abandoned  by 
Roos  and  his  assignee,  but  that  they  were  stimulated  to 
activity  after  such  abandonment  by  reason  of  jknowledge 
obtained  bv  Roos  or  his  assignee  or  both  of  tlilem,  of  the 
subject  matter  of  the  invention  by  Rice  and  bvjpublic  use 
thereof,  and  by  reason  of  the  publication  of  information 
relating  to  the  subject  matter  of  the  invention  b\j  the  plain¬ 
tiff  Rice,  and  the  above  riamed  defendant  Eric  Christian 
Bayer  and  others,  and  that  but  for  such  stimulation  the 
party  Roos  would  have  done  nothing  with  relation  to  the 
said  invention  after  the  abandonment  of  his  unsuccessful 
experiments,  and  that  only  because  of  such  stimulation,  the 
party  Roos  filed  his  said  application,  and  thereupon  the 
said  Roos  improperly  and  unjustly  filed  his  application  for 
a  patent  for  that  which  was  in  fact  the  inventiop  of  Rice. 

THE  BUBBLESTONE  COMPANY, 

By  GRANT  CURRY,  j 

Secretary. 

G.  A.  HOPPER, 

Notary  Public, 

JOHN  A.  RICE, 

By  H.  H.  BYRNE, 

Attorney, 

CHAS  S.  GRINDLE, 

Of  Counsel. 

BYRNES,  STEBBINS  &  PARMELEE, 

By  WALTER  J.  BLENKO. 

*  ROSE  &  EICHENAUER, 

By  JEROME  A.  MILLER, 

Solicitors. 
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83  Verification. 

Commonwealth  of  Pennsylvania, 

County  of  Allegheny,  ss: 

I,  Grant  Curry,  being  duly  sworn,  do  depose  and  say  that 
I  am  the  Secretary  of  The  Bubblestone  Company;  that  as 
such  Secretary  and  in  behalf  of  said  Company  and  with  due 
authority  I  signed  the  foregoing  amendment  to  the  Bill  of 
Complaint  of  the  above-named  defendant,  John  A.  Rice, 
and  The  Bubblestone  Company  vs.  Carlisle  K.  Roos  and  the 
United  States  Gypsum  Company,  defendants,  and  Erik 
Christain  Bayer,  defendant,  filed  at  the  above  number, 
48833,  of  the  Supreme  Court  of  the  District  of  Columbia, 
Sitting  in  Equity;  that  the  allegations  therein  are  true, 
of  my  own  knowledge,  except  as  to  matters  therein  stated 
on  information  and  belief,  and  that  as  to  them  I  believe  them 
to  be  true  and  expect  to  be  able  to  prove  the  same  upon  the 
hearing  of  this  cause. 

GRANT  CURRY. 

Sworn  to  and  subscribed  before  me  this  23rd  day  of  Sep¬ 
tember,  1929. 

[seal.]  G.  A.  HOPPER, 

Notary  Public. 

My  commission  expires  April  1st,  1931. 

State  of  Pennsylvania, 

Allegheny  County,  ss : 

I,  S.  J.  Topley,  Clerk  of  the  Court  of  Quarter  Sessions 
in  and  for  the  County  of  Allegheny,  in  the  Commonwealth  of 
Pennsylvania,  the  same  being  a  Court  of  Law  and  Record, 
do  by  these  presents  Certify  that  G.  A.  Hopper,  Esquire, 
before  whom  the  foregoing  Affidavit  was  taken,  and  who  has 
hereunto,  in  his  own  proper  writing,  subscribed  his  name, 
was  at  that  time  and  is  a  Notary  Public  in  and  for  said 

84  County  of  Allegheny,  duly  commissioned  and  sworn, 
and  authorized  by  law  of  the  Commonwealth  of 

Pennsylvania  to  take  affidavits  and  acknowledgments  of 
deeds  for  lands  and  real  estate  in  said  Commonwealth  of 
Pennsvlvania,  and  to  all  whose  acts  as  such  due  faith  and 
credit  are,  and  of  right  ought  to  be,  given  throughout  the 
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United  States  and  elsewhere.  And  further,  thht  I  am  ac¬ 
quainted  with  his  handwriting,  and  verily  believe  the 
signature  thereto  to  be  his  genuine  signature. 

I  further  certify  that  the  foregoing  Affidavit  I  was  taken 
in  accordance  with  the  laws  of  the  State  of  Pennsylvania. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  Court,  at  Pittsburgh,  this!  23  dav  of 
Sept.  A.  I).  1929. 

[seal.  ]  S.  J.  TOPLjEY, 

Clerk . 

Verification. 

City  of  Washington, 

District  of  Columbia ,  ss: 

I,  the  above-named  H.  H.  Byrne,  being  duly  ^worn,  de¬ 
pose  and  say  that  I  am  the  attorney  for  John  A|.  Rice  and 
The  Bubblestone  Company,  the  plaintiffs  hereby ;  that  the 
said  John  A.  Rice  is  a  mining  engineer  residing  in  the  State 
of  California,  not  now  available,  and  is  now  beyond  the  ju¬ 
risdiction  of  this  Court;  that  I  signed  the foregoihg Amend¬ 
ment  to  the  Bill  of  Complaint  filed  by  the  said  John  A.  Rice 
and  The  Bubblestone  Company  vs.  Carlisle  K.  Rojos  and  the 
United  States  Gypsum  Company,  defendants,  iand  Erik 
Christian  Bayer,  defendant,  at  No.  48833  of  thel  Supreme 
Court  of  t lie  District  of  Columbia,  Sitting  in  Eqluity;  that 
tlie  allegations  therein  are  true  of  my  own  knowledge  ex¬ 
cept  as  to  matters  therein  stated  on  information  and  belief, 
and  that  as  to  them  I  believe  them  to  be  true  andj  expect  to 
be  able  to  prove  the  same  upon  the  hearing  of  this  cause; 

further,  that  a  verification  duly  signed  b^  the  said 
85  John  A.  Rice  will  be  furnished  at  the  earliest  possible 
date. 

H.  H.  ^YRNE. 

i 

Sworn  and  subscribed  before  me  this  26th  day  of  Septem¬ 
ber,  1929.  j 

[seal.]  CAROLYN  L.  BARKLEY. 

I 

My  commission  expires  June  10,  1934. 

! 

[Endorsed:]  And  now,  to  wit,  -  the  within  Amend¬ 

ment  to  the  Bill  of  Complaint  of  the  above  named  plaintiffs 
filed  at  the  above  number  and  term  presented  in  open  Court 

and  acceptance  of  service  of  notice  thereof  filed,  stnd  there- 

1 

I 


70 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


upon,  upon  consideration  thereof,  the  same  is  allowed  and 
ordered  filed. 

i  WENDELL  P.  STAFFORD, 

Judge  of  the  Supreme  Court  of  the 
,  District  of  Columbia. 

Amendment  to  Answer  of  Carlisle  K.  Roos  and  United 

States  Gypsum  Company. 

Filed  November  18,  1929. 

#*##*#* 

To  the  Honorable  Judges  of  the  Supreme  Court  of  the 

District  of  Columbia : 

Come  now,  to  wit,  on  this  —  day  of  November,  1929,  the 
defendants,  Carlisle  K.  Roos  and  United  States  Gypsum 
Company,  and  pursuant  to  leave  of  court  heretofore  granted 
amend  their  answer  to  the  bill  of  complaint  by  substituting 
for  Paragraph  XV  of  said  answer  the  following: 

XV. 

Answering  Paragraph  XV  of  plaintiffs’  bill  of  complaint, 
defendants,  Carlisle  K.  Ross  and  United  States  Gypsum 
Company,  deny  specifically  each  and  every  allegation  con¬ 
tained  therein  except  that  the  issue  of  the  interference  was 
a  claim  in  the  Rice  application;  deny  that  any  efforts  which 
might  have  been  made  by  Roos  regarding  the  invention  were 
unsuccessful  experiments  and  were  abandoned  by  Roos  and 
his  assignee,  and  assert,  on  the  contrary,  that  Roos's  efforts 
were  successful  and  that  Roos  and  his  assignee  proceeded 
diligently  to  put  the  invention  into  commercial  use;  that 
since  neither  Roos  nor  his  assignee  at  any  time 
86  abandoned  the  invention  or  their  or  either  of  their 
efforts  with  respect  thereto,  deny  that  they  were  or 
that  either  of  them  was  stimulated  into  activitv  by  reason  of 

V  w 

knowledge  obtained  by  Roos  or  his  assignee,  or  both  of 
them,  of  the  subject-matter  of  the  invention  by  Rice  or  by 
public  use  thereof,  or  by  reason  of  the  alleged  publication  of 
information  relating  to  the  subject-matter  of  the  invention 
by  the  plaintiff  Rice,  and/or  the  above-named  defendant, 
Erik  Christian  Bayer,  or  others;  deny  that  but  for  such 
alleged  stimulation  the  party  Roos  would  have  done  nothing 
with  relation  to  said  invention;  denv  that  onlv  because  of 
such  alleged  stimulation  the  party  Roos  filed  his  said  ap- 
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plication,  and  that  thereupon  the  said  Roos  improperly  and 
unjustly  filed  his  application  for  a  patent  for  that  which  was 
in  fact  the  invention  of  the  party  Rice;  and  assert  that 
Carlisle  K.  Roos  was  the  original  and  first  inventor,  within 
the  meaning  of  the  law,  of  the  process  defined  in  the  issue 
of  the  interference;  that  the  first  time  either  of  the  defend¬ 
ants,  Roos  or  his  assignee,  United  States  Gypsum  Company, 
learned  that  either  Rice  or  Bayer,  or  any  one  else,  was 
claiming  the  invention  or  had  done  anv  work  in  connection 
with  the  invention  was  when  the  interference  was  re-declared 
on  or  about  February  9,  1925,  by  adding  Roos  as  ja  party  to 
the  interference  which  had  originally  been  declared  between 
the  said  party  Rice  and  the  said  party  Bayer,  anfl  this  was 
long  after  the  defendant  Roos  filed  his  application  for 
patent ;  and  further  assert  that  the  invention  waS  made  by 
Roos  prior  to  the  alleged  making  thereof  by  Bay^r  or  Rice 
and  independently  of  said  Rice  and  said  Bayerj;  that  the 
party  Roos  proceeded  diligently  to  reduce  the  j  invention 
to  practice  and  to  put  it  into  commercial  use,!  and  that 
neither  the  party  Roos,  nor  his  assignee,  Unifjed  States 
Gypsum  Company,  at  any  time  abandoned  the  invention  or 
their  or  either  of  their  efforts  in  connection  therewith,  and 
that  neither  said  party  Roos,  nor  his  assignee,  was  at  any 
time  stimulated  to  activity  by  knowledge  gained  in  any  way, 
by  public  use,  publication,  or  otherwise,  as  to  either  Rice  or 
Baver  or  the  claim  of  either  of  them  or  any  one  else  to  said 
invent  ion,  and  that  said  Roos  did  not  improperly  and  un¬ 
justly  file  his  application  for  that  which  was  in  fact  the 
invention  of  the  party  Rice  but  on  the  contrary!  properly 
and  justly  filed  his  application  for  patent  for  tjiat  which 
was  his  own  invention. 

CARLISLE  K.  ROOS  and 
UNITED  STATES  GYPSUM 
COMPANY, 

Bv  FRANK  J.  HOGAN, 

JOHN  W.  GUIDER, 

Attorneys  for  Defendants , 
Carlisle  K .  Roos  and 
United  States  Gypsum  Company. 

JONES,  ADDINGTON,  AMES  &  SEIBOLD,  j 
Solicitors  for  Defendants, 

Carlisle  K.  Roos  and 
United  States  Gypsum  Company. 


72 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


Let  this  be  filed. 


Fiat. 

WENDELL  P.  STAFFORD, 

Associate  Justice. 


87  Findings  of  Fact  and  Conclusions  of  Law. 

Filed  March  6,  1933. 

This  cause  having  come  on  to  be  heard  upon  the  plead¬ 
ings,  proceedings,  and  proofs  herein,  filed  on  behalf  of  all 
parties,  before  Honorable  F.  Dickinson  Letts,  Judge  Pre¬ 
siding,  sitting  without  a  jury;  and  evidence  having  been 
received  by  the  Court  on  June  23rd  to  26th,  inclusive,  1931; 
October  6th  to  10th,  inclusive,  1931;  February  17th  to  19th, 
inclusive,  and  23rd  to  26th,  inclusive,  and  29th,  1932;  and 
the  arguments  of  respective  counsel  having  been  heard,  and 
briefs  having  been  filed  by  all  the  parties,  and  the  Court, 
being  fully  advised  in  the  premises,  after  due  consideration 
thereof  makes  these,  its  findings  of  fact  and  conclusions  of 
law  as  follows : 

Findings  of  Fact. 

The  Court  finds  as  a  matter  of  fact : 

1)  Defendant,  Erik  Christian  Bayer,  is  a  citizen  of  Den¬ 
mark  and  resides  in  Copenhagen,  Denmark; 

2)  Plaintiff,  John  A.  Rice,  filed  an  application  for  letters 
patent  of  the  United  States  in  the  United  States  Patent 
Office  on  December  21,  1922,  the  same  bearing  Serial  No. 
608,349,  and  being  entitled  “A  Cellular  Cement  and  Process 
for  Making  Same' ’ ; 

3)  Plaintiff,  The  Bubblestone  Company,  is  the  assignee 
and  sole  owner  of  the  aforesaid  John  A.  Rice  patent  appli¬ 
cation  ; 

4)  Defendant,  Carlisle  K.  Roos,  filed  an  application  for 
letters  patent  of  the  United  States  in  the  United  States 
Patent  Office  on  August  20,  1924,  the  same  bearing  Serial 
No.  733,197,  and  being  entitled  “Cementitious  Material 

5)  Defendant,  United  States  Gypsum  Company,  is  the 
assignee  and  sole  owner  of  the  aforesaid  Carlisle  K.  Roos 
patent  application ; 
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88  6)  Defendant,  Erik  Christian  Bayer,  filed  an  ap¬ 
plication  for  letters  patent  of  the  United  {States  on 

September  8, 1923,  the  same  bearing  Serial  No.  661,723,  and 
being  entitled  “  Method  of  Manufacturing  Porous  Building 
Materials”; 

7)  On  May  22,  1924,  the  Commissioner  of  Parents  de¬ 
clared  an  interference  between  the  aforesaid  Ri^e  patent 
application  and  the  aforesaid  Bayer  patent  application,  said 
interference  being  designated  and  known  as  Bayet  v.  Rice, 
No.  50,974.  Subsequently,  on  February  9,  1925,  s^id  inter¬ 
ference  was  redeclared  by  adding  thereto  the  Aforesaid 
patent  application  of  the  defendant  Roos;  and,  again,  after¬ 
wards,  on  April  9,  1925,  by  adding  the  joint  patent!  applica¬ 
tion  of  one  Murrel  G.  Allison  and  defendant  Roojs,  Serial 
No.  733,196,  filed  August  20, 1924,  whereupon  the  szjid  inter¬ 
ference  then  became  known  as  Roos  v.  Roos  and  A\lision  v. 
Bayer  v.  Rice,  but  the  number  still  remained  the  same; 

8)  The  invention  in  issue  in  said  interference  jwas  ex¬ 
pressed  in  a  single  count,  to-wit : 

4 ‘The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with  a 
cement.”  J 

9)  On  June  30,  1925,  the  Examiner  of  Interferences  in 
the  United  States  Patent  Office  entered  judgment  that  the 
joint  applicants,  Murrel  G.  Allison  and  Carlisle  K.  Roos,  of 
application  Serial  No.  733,196,  as  aforesaid,  were  jnot  the 
first  and  joint  inventors  of  the  subject  matter  of  tbe  inter¬ 
ference  issue,  the  said  interference  being  then  continued  in 
respect  to  Rice,  Bayer,  and  Roos; 

10)  Evidence,  oral  and  documentary,  together  with  phy¬ 
sical  exhibits,  was  taken  and  introduced  before  the  Patent 
Office  by  the  parties  Rice  and  Roos  and  Bayer,  and  'a  hear¬ 
ing  was  had  in  said  interference  where  all  parties 

89  were  represented  by  counsel;  and,  afterwards,  on 
May  28,  1927,  the  Examiner  of  Interferences  inade  a 

decision  therein  awarding  priority  of  invention  to  said 
Carlisle  K.  Roos  and  holding  that  Rice  was  subsequent  in 
point  of  time  to  the  party  Roos. 

11)  Appeals  from  said  decision  were  taken  by  Ricej  one  of 
the  plaintiffs  herein,  and  by  Bayer,  one  of  the  defendants 
herein,  to  the  Board  of  Appeals  of  the  United  States  Pat¬ 
ent  Office,  and  on  July  2,  1928,  said  Board  of  Appeals  af- 

i 

i 

i 
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firmed  the  aforesaid  decision  of  the  Examiner  of  Interfer¬ 
ences  and  held  that  said  Carlisle  K.  Roos  was  the  first  to 
conceive  the  invention  and  the  first  to  reduce  it  to  practice, 
and  that  he  had  not  forfeited  his  rights  to  a  patent  therefor, 
wherefore  the  i  award  of  priority  of  the  invention  of,  the 
issue  count  to  said  Carlisle  K.  Roos  was  affirmed; 

12)  Defendant,  Roos,  conceived  the  invention  set  forth 
in  Finding  Xo.  8,  supra ,  at  least  as  early  as  June  30,  1922, 
and  at  that  time  disclosed  the  invention  to  others; 

13)  Defendant,  Carlisle  K.  Roos,  reduced  to  practice  the 
invention  set  forth  in  Finding  Xo.  8,  supra ,  at  least  as  early 
as  on  August  23rd  and  24th,  1922; 

14)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  did  not,  subsequent  to 
August  23,  1922,  abandon  the  invention  set  forth  in  Finding 
Xo.  8,  supra,  or  conceal  or  suppress  it ; 

15)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  were  not  stimulated 
to  activitv  in  filing  in  the  United  States  Patent  Office  the 
application  for  patent  of  said  Carlisle  K.  Roos  Serial  Xo. 
733,197,  and  had  no  knowledge  of  the  subject  matter  of  the 
alleged  invention  bv  said  Rice  or  bv  said  Bayer,  or  the 
public  use  thereof,  prior  to  the  tiling  of  said  Roos  patent 

application,  and  had  no  knowledge  of  the  publication 
90  of  information  relating  to  the  subject  matter  of  the 
alleged  invention  of  said  Rice  or  said  Bayer  prior  to 
the  filing  of  the  Roos  patent  application  aforesaid; 

16)  Defendant,  Carlisle  K.  Roos,  was  duly  diligent  in 
filing  in  the  United  States  Patent  Office  his  said  application 
for  patent  Serial  Xo.  733,197  after  his  conception  and  his 
reduction  to  practice  of  the  invention  in  issue; 

17)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  have  not  forfeited 
their  rights  to  the  invention  set  forth  in  Finding  Xo.  8, 
supra ,  and  are  not  estopped  to  receive  a  patent  therefor; 

18)  John  A.  Rice,  one  of  the  plaintiffs  herein,  and  Erik 
Christian  Bayer,  one  of  the  defendants  herein,  were  sub¬ 
sequent  in  point  of  time  to  Carlisle  Iv.  Roos,  one  of  the 
defendants  herein,  in  perfecting  their  inventions. 

Conclusions  of  Law. 

The  Court  concludes  as  a  matter  of  law; 

1)  The  Court  has  jurisdiction  of  the  parties  and  of  the 
subject-matter  involved  herein ; 


I 

2)  Defendant,  Carlisle  K.  Roos,  being  a  citizen  of  the 

United  States,  was  the  true,  original,  and  first  inventor  of 
the  invention  here  in  issue,  to-wit,  that  defined  ip.  Finding 
No.  8,  as  aforesaid;  j 

3)  The  invention  defined  in  Finding  No.  8  was  hot  before 
known  or  used  bv  others  in  this  countrv  before  ^aid  Roos 
invention  or  discovery  thereof,  was  not  patented  or  de¬ 
scribed  in  any  printed  publication  in  this  or  any  foreign 
country  before  Roos’  invention  or  discovery  thereof,  or 
more  than  two  years  prior  to  his  application  fr>r  patent 
therefor,  as  aforesaid,  and  not  in  public  use  or  dn  sale  in 
this  country  for  more  than  two  years  prior  to  his  applica¬ 
tion  for  patent,  and  that  the  same  was  not  and  has 

91  not  been  abandoned  by  either  the  defendant!,  Carlisle 
K.  Roos,  or  the  defendant,  United  States  I  Gypsum 
Company ; 

4)  The  application  for  letters  patent  for  said  invention, 

bearing  Serial  No.  733,197,  and  filed  by  defendant^  Carlisle 
K.  Roos,  on  August  20,  1924,  in  the  United  States  Patent 
Office,  when  filed  conformed  to  all  the  laws  and  rulesf  relating 
to  the  filing  of  applications  for  letters  patent  of  the  United 
States;  I 

5)  That  defendant,  Carlisle  K.  Roos,  as  inventoij  and  ap¬ 

plicant  for  letters  patent  of  the  United  States,  and  defend¬ 
ant,  United  States  Gypsum  Company,  as  assignee)  of  said 
Roos  invention  and  said  application  for  patent,  arej  entitled 
to  letters  patent  of  the  United  States  for  the  invention  here 
in  issue;  j 

6)  Plaintiff,  John  A.  Rice,  is  not  an  inventor  prior  in 
point  of  time  to  defendant,  Carlisle  I\.  Roos,  of  the)  subject 
matter  of  the  issue  as  defined  in  Finding  No.  8,  supra,  and 
is  not  entitled  to  letters  patent  of  the  United  States  there¬ 
for; 

7)  Defendant,  Erik  Christian  Bayer,  is  not  an  inventor 

prior  in  point  of  time  to  defendant,  Carlisle  K.  Rook,  of  the 
subject  matter  of  the  issue  as  defined  in  Finding  No.  8, 
supra,  and  is  not  entitled  to  letters  patent  of  thej  United 
States  therefor ;  | 

8)  The  bill  of  complaint  herein  should  be  dismissed  for 

want  of  equity,  with  costs  to  the  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  to  be  t^xed  by 
the  Clerk;  i 
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9)  That  the  Commissioner  of  Patents  is  hereby  author¬ 
ized  to  issue  such  letters  patent  to  said  defendants  and 
applicant  Carlisle  K.  Roos  upon  his  filing  in  the  Patent 
Office  a  copy  of  this  adjudication  and  otherwise  complying 
with  the  requirements  of  the  law; 

10)  That  a  final  decree  be  entered  in  accordance  here¬ 
with. 

Enter: 

F.  DICKINSON  LETTS, 

Justice. 

Dated  March  6th,  1933,  Washington,  D.  C. 

92  March  6,  1933. — Exception  to  the  foregoing  find¬ 
ings  of  fact  and  conclusions  of  law  noted  to  John 
A.  Rice  and  the  Bubblestone  Company. 

F.  DICKINSON  LETTS, 

Justice. 


Plaintiffs'  Objections  to  Findings  of  Fact ,  &c. 
Filed  March  6,  1933. 


To  the  Honorable,  the  Judges  of  the  Supreme  Court  of 
the  District  of  Columbia : 

Come  now,  to-wit,  this  6th  day  of  March,  1933,  John 
A.  Rice  and  The  Bubblestone  Company,  plaintiffs  above 
named,  by  their  Counsel,  Messrs.  Rose  &  Eichenauer,  by 
Don  Rose,  Esq.,  and  II.  II.  Byrne,  Esq.,  and  file  the  fol¬ 
lowing  objections  to  the  Findings  of  Fact  and  Conclusions 
of  Law  and  to  the  form  of  Final  Decree  proposed  by  the 
above  named  defendants,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  of  defendants  above  named, 
filed  in  the  above  entitled  cause  at  the  above  number  and 
term,  the  6th  day  of  March,  1933,  and  make  the  following 
requests  for  other  and  additional  Findings  of  Fact  and 
Conclusions  of  Law  and  for  a  Final  Decree  as  follows, 
namelv : 

w 

Findings  of  Fact. 

1.  Plaintiffs  have  no  objection  to  the  Findings  of  Fact 
Nos.  (1)  to  (9),  both  inclusive,  proposed  by  said  Defend¬ 
ants. 
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2.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (10)  pro¬ 
posed  by  said  defendants  for  the  reason  that  it  states 
therein  that  the  Examiner  of  Interferences  by  a  decision 
made  March  28,  1927,  held  that  Rice  was  subsequent  in 

point  of  time  to  both  the  party  Roos  and  jthe  party 

93  Bayer,  whereas  in  fact  the  said  Examiner  by  a  deci¬ 
sion  made  May  28,  1927,  merely  awarded  priority 

of  invention  of  the  subject  matter  in  issue  to  Carlisle  K. 
Roos,  a  junior  party. 

3.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (11)  pro¬ 
posed  by  said  defendants,  as  stated,  for  the  reason  that 
the  said  Board  of  Appeals  affirmed  the  aforesaid  decision 
of  the  Examiner  of  Interferences  and  held  that  Carlisle  K. 
Roos  was  the  first  to  conceive  the  invention  and!  the  first 
to  reduce  it  to  practice  only  upon  the  premise  |  that  the 
evidence  adduced  before  the  Examiner  showed  j  that  his 
said  tile  were  subjected  to  the  usual  factory  tests!  and  that 
it  did  not  show  any  such  suppression  or  concealment  of 
the  invention  followed  by  activity  on  the  part  of  the  said 
Roos  due  to  knowledge  of  the  entry  of  a  rival  into  the  field 
as  is  necessary  to  bring  the  case  within  the  equitable 
estoppel  doctrine  of  Mason  v.  Hepburn. 

4.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (12)  pro¬ 

posed  by  said  defendants  for  the  reason  that  the  same  is 
counter  to  the  weight  of  the  evidence.  j 

5.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (13)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows:! 

I 

“(13)  Defendant,  Carlisle  K.  Roos,  reduced  toj  practice 
the  invention  set  forth  in  Finding  No.  8,  Supra ,  atj  least  as 
early  as  on  August  23rd  and  24th,  1922 j 

i 

for  the  reason  that  this  proposed  Finding  of  Fact, j  whether 
viewed  as  a  mixed  question  of  law  and  of  fact!  or  as  a 
question  of  fact  only  is  improperly  stated.  In  either  view 
it  is  a  conclusion  drawn  from  other  facts  andj  circum¬ 
stances,  which  taken  together  may  or  may  not  constitute 
reduction  to  practice  or  demonstration  of  the  utility  of  the 
invention,  from  which  it  is  arrived  at.  A  finding  of  reduc¬ 
tion  to  practice  without  the  finding  of  such  other  facts  and 
circumstances,  therefore,  is  not  a  finding  of  the 

94  facts  involved  specially,  as  required  by  Rjile  70% 
of  the  Equity  Rules  of  the  Supreme  Court,  does 

not  show  the  facts  upon  which  the  Conclusion  of  tljie  Court 
is  based  which  is  the  purpose  of  the  rule. 


! 
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The  plaintiffs,  therefore,  request  your  Honorable  Court 
to  find  from  the  record  of  the  Patent  Office  offered  in  evi¬ 
dence,  the  evidence  adduced  and  the  physical  exhibits  here¬ 
in,  the  following  additional  facts  in  respect  of  Roos’  alleged 
reduction  to  practice  of  the  invention  in  issue,  viz: 


As  to  Tile : 

(a)  That  the  primary  purpose  and  intent  of  the  said 
defendants  was  to  find  and  produce  a  light  weight  fabri¬ 
cated  gypsum  product,  without  the  use  of  sawdust  or  vari¬ 
ous  other  wood  fibers,  to  take  the  place  of  their  then  stand¬ 
ard  fabricated  gypsum  products,  particularly  hollow  build¬ 
ing  tile  and  wallboard. 

(b)  That  the  said  then  standard  fabricated  gypsum 
products  of  the  said  defendant,  United  States  Gypsum 
Company,  were  made  from  a  mixture  of  water,  gypsum 
and  sawdust  or  various  other  wood  fibers. 

(c)  That  the  tile  upon  which  the  defendant  Roos  was 
awarded  reduction  to  practice  by  the  Patent  Office  were 
made,  in  accordance  with  the  formula,  Roos  Exhibit  5. 
from  saponin,  gum  arabie,  water  and  gypsum. 

(d)  That  these  tile  were  not  otherwise  tested  than  by 
inspection,  weight  and  measurement,  deemed  sufficient  by 
the  defendant  Roos  and  his  witnesses,  in  the  light  of  their 
experience  in  the  industry. 

(e)  That  the  only  other  test  made  in  connection  there¬ 
with  was  a  compression  test  made  on  two  by  four  inch 
cylinders  poured  from  the  same  mixture  which  the  tile  were 

made,  in  a  drv  state. 

95  (f)  That  this  test  was  merely  a  factory  control 

test  for  the  manufacture  of  a  standardized  product 
regulating  the  quality  and  proportions  of  the  mixture  used 
therein  and  did  not  demonstrate  the  utility  of  the  product 
for  the  use  for  the  purpose  for  which  it  was  intended. 

(g)  That  the  usual,  proper  and  customary  laboratory 
or  factory  tests  that  were  regularly  given  by  the  defend¬ 
ant,  United  States  Gypsum  Company,  and  its  agents,  to 
its  then  standard  tile  product,  and  that  were  ordinarily 
given  fabricated  gypsum  tile  products  in  the  industry,  in¬ 
cluded  amongst  others,  a  compression  test  on  the  tile  itself 
and  not  upon  a  two  by  four  inch  cylinder  poured  from  the 
mix,  both  dry  and  when  saturated  with  water,  as  well  as  a 
transverse  test  and  an  impact  test. 
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(h)  That  the  usual,  proper  and  customary  laboratory 
or  factory  tests  referred  to  in  the  foregoing  request  (g) 
were  not  given  by  the  said  Roos  to  his  said  Itile  made 
under  his  formula,  Exhibit  No.  5. 

(i)  That  the  said  tile  made  by  the  defendant  Roos  was 
a  new  product,  containing  new  ingredients  nev^r  before 
used  in  the  manufacture  of  fabricated  gypsum  j  products 
and  were  different  both  in  character  and  physical  struc¬ 
ture  from  the  then  standard  products  of  the  defendant, 
United  States  Gypsum  Company,  with  which  said  new 
product  and  the  characteristics  thereof  the  said  Roos  was 
not  familiar  and  had  had,  prior  to  the  time  of  hijs  making 
of  said  tile,  no  experience. 

(j)  That  the  material  of  Roos’  Exhibit  No.  37],  being  a 
replica  of  his  said  tile  made  by  Roos’  witness  Himtley,  at 
his  request,  in  accordance  with  his  formula,  Exhibit  No.  5, 
as  well  as  the  material  of  Roos’  Exhibit  No.  10,  when 
saturated  with  water,  were  readily  crushed  with  jthe  hand 
and  his  said  Exhibit  No.  37  shattered  by  impact  upon  the 
floor  of  the  Court  Room  after  having  fallen  less  than  four 

feet.  | 

96  (k)  That  the  facts  requested  to  be  found  by  your 

Honorable  Court  in  the  foregoing  paragraphs  (f) 
to  (i),  both  inclusive,  from  the  testimony  adduced  in  this 
cause  in  this  Court,  were  not  before  either  of  thp  Patent 
Office  Tribunals,  though  then  well  known  to  the  defendants 
Roos  and  the  United  States  Gypsum  Company. 

As  to  Wallboard:  I 

! 

(l)  That  the  wallboards,  Roos’  Exhibits  Nos.  11  and  14, 
made  from  aluminum  sulphate,  calcium  carbonate,  soap 
bark,  dextrine  and  aridize  (a  special  stucco  prepared  to 
enhance  the  quality  of  hardness)  and  water,  in  accordance 
with  the  formulae  B  and  C  respectively  set  forth  in  his 
Exhibit  No.  15,  were  not  affirmatively  shown  bv  thh  defend- 
ant  Roos,  on  whom  the  burden  rested,  to  have  befen  made 
in  accordance  with  the  invention  in  issue  as  defined  by 
the  count  of  the  Interference,  the  defendant  Robs  being 
unable  to  state  whether  their  porosity  resulted  flrom  the 
foam  mixed  with  the  gypsum  slurry  or  from  the  gasi  evolved 
from  the  reaction  of  the  aluminum  sulphate  and  calcium 
carbonate  added  to  the  slurrv. 

(m)  That  these  wallboards  were  not  otherwise  tested 
than  merely  by  inspection,  weight  and  caliper  for  thick- 
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ness,  being  deemed  sufficient  by  the  defendant  Roos  and 
his  witnesses,  in  the  light  of  their  experience  in  the 
industry. 

(n)  That  the  usual,  proper  and  customary  laboratory 
or  factory  tests  that  were  regularly  given  by  the  defend¬ 
ant,  United  States  Gypsum  Company  and  its  agents,  to  its 
then  standard  wallboard  product,  and  that  were  ordinarily 
given  fabricated  gypsum  wallboard  in  the  industry,  in¬ 
cluded  amongst  others,  a  compression  test,  both  dry  and 
when  saturated  with  water,  on  a  12x18  inch  sample  of 
wallboard  both  transversely  across  the  grain  of  the  bond¬ 
ing  paper  cover  and  longitudinally  with  the  same. 
97  (o)  That  said  usual,  proper  and  customary  labor¬ 

atory  or  factory  tests  referred  to  in  the  foregoing 
request  (n)  were  not  given  by  the  said  Roos  to  his  said 
wallboards,  made  under  and  in  accordance  with  the  for¬ 
mulae  aforesaid,  to  determine  the  strength  of  the  wallboard 
and  the  bond  of  the  paper  cover. 

(p)  That  the  said  wallboard,  made  by  the  defendant 
Roos  was  a  new  product,  containing  new  ingredients 
never  before  used  in  the  manufacture  of  fabricated  gypsum 
products,  and  was  different  both  in  character  and  physical 
structure  froiii  the  then  standard  wallboard  of  the  defend¬ 
ant  United  States  Gypsum  Company,  with  which  said  new 
product  and  the  said  characteristics  thereof  the  said  Roos 
was  not  familiar,  and  had  not  had  prior,  to  the  time  of 
his  making  of  said  wallboards,  any  experience  therewith. 

(q)  That  the  facts  requested  to  be  found  by  your  Hon¬ 
orable  Court  in  the  foregoing  paragraphs  (1),  (n),  (o), 
and  (p),  hereinbefore  set  forth,  from  the  testimony  ad¬ 
duced  in  this  cause  in  this  Court  were  not  before  either 
the  Patent  Office  Tribunals  or  brought  to  their  attention, 
though  then  well  known  to  the  defendants,  Roos  and  the 
United  States  Gypsum  Company. 

Conclusions. 

From  the  foregoing  facts  the  plaintiffs  request  your 

Honorable  Court  to  draw  the  following  Conclusions, 

namelv : 

•> 

As  to  Tile: 

(1)  That  the  said  tile  made  by  the  said  defendant  Roos, 
being  a  new  product  containing  new  ingredients  never 
before  used  in  the  manufacture  of  fabricated  gypsum 
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products  and  being  different  both  in  character  ^nd  phys¬ 
ical  structure '  from  the  then  standard  products  of  the 
defendant  United  States  Gypsum  Company,  should  have 
been  given  not  only  the  usual,  proper  and  custojnary  fac¬ 
tory  and  laboratory  tests  that  were  given  by  the  defend¬ 
ant,  United  States  Gypsum  Company,  and  its  agents,  to 
its  then  standard  product  and  in  the  industry  gen- 
98  erally,  but  such  other  tests  as  might  be  jnecessary 
to  demonstrate  their  utility  for  the  purpose  for 

which  they  were  intended. 

* 

(2)  That  the  compression  tests  on  the  two  by  j four  inch 
cylinders  poured  from  the  same  mixture  from  which  the 
said  tile  were  made  by  the  said  defendant  Roos,  did  not 
demonstrate,  with  respect  to  the  said  tile,  that  which  the 
factory  control  test  employed  by  the  defendant,  United 
States  Gypsum  Company,  indicated  with  respecjt  to  their 
then  standard  product,  for  the  reason  that  the  same  rela¬ 
tion,  or  any  relation  at  all,  was  not  shown  to  exist  between 
the  compression  test  of  the  cylinder  and  that  of  the  tile  in 
the  two  instances. 

(3)  That  the  tests  applied  by  the  said  defendant  Roos 
to  his  said  tile,  Findings  of  Fact  (d)  and  (e)  above,  did 
not  demonstrate  their  usefulness  for  the  puj-pose  for 
which  they  were  intended. 

i 

As  to  Wallboard: 

(4)  That  the  said  wallboard  made  by  the  defendant 
Roos,  if  found  to  have  been  made  in  accordance  with  the 
invention  hi  issue  as  defined  by  the  count  in  the  Interfer¬ 
ence,  contrary  to  plaintiffs’  request  in  sub-paragraph  (1) 
above  contained,  being  a  new  product  containing  new  in¬ 
gredients  never  before  used  in  the  manufacture  of  fabri¬ 
cated  gypsum  products  and  being  different  bot^i  in  char¬ 
acter  and  physical  structure  from  the  then  standard  wall- 
board  of  the  product  of  the  defendant,  United  States 
Gypsum  Company,  should  have  been  given  nofj  only  the 
usual,  proper  and  customary  factory  and  laboratory  tests 
that  were  given  by  the  defendant,  United  States  Gypsum 
Company,  and  its  agents,  to  its  then  standard  product, 
and  in  the  industry  generally,  but  such  other  tests  as  might 

6— 6140a  ! 
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be  necessary  to  demonstrate  their  utility  for  the  purpose 
for  which  they  were  intended. 

99  (5)  That  the  tests  applied  by  the  defendant  Roos 

to  his  said  wallboards,  Exhibits  Nos.  11  and  14, 
Findings  of  Fact  (in)  above,  did  not  demonstrate  their 
usefulness  for  the  purpose  for  which  they  were  intended. 


(6)  That  in  this  cause,  which  is  a  de  novo  proceeding, 
this  Court  is  not  called  upon  to  overrule  any  final  judg¬ 
ment  of  the  Administrative  Tribunals  of  the  Patent  Office 
and  the  burden  resting  upon  the  plaintiff  John  A.  Rice  is 
not  to  establish  his  case  bevoiul  a  reasonable  doubt  but 
merely  by  the  preponderance  of  the  evidence. 

(7)  That  the  testimony  given  in  the  Patent  Office  before 

the  Examiner  of  Interferences  bv  the  defendant  Roos  and 

* 

his  witnesses,  of  the  tests  applied  to  his  said  tile,  as  well 
as  to  the  wallboards,  Exhibits  Nos.  11  and  14,  and  their 
opinions  as  to  the  sufficiency  of  said  tests  and  the  utility 
of  the  said  tile  and  wallboard,  and  especially  the  testi¬ 
mony  given  bv  the  said  defendant  Roos  (Roos  Patent  Office 
Record,  pages  29  and  JO). 

“Q.  154.  Did  you  run  any  tests  on  these  tiles  after  they 

were  taken  from  the  mold  or  did  vou  conduct  anv  tests 

*  • 

whatsoever  in  connection  with  the  manufacture  of  these 
tiles,  and  if  so,  will  you  describe  what  the  tests  were?  A. 
We  conducted  the  customary  tests  which  were  made  con¬ 
tinually  on  the  partition  tile.  To  make  these  tests  we  went 
through  the  usual  procedure  continually  used  for  testing 
the  quality  of  the  partition  tile.  *  * 


left  the  Examiner  of  Interferences  to  infer  that  the  usual 
and  customary  tests  applied  by  the  United  States  Gypsum 
Company,  and  its  agents,  as  well  as  generally  in  the  indus¬ 
try  had  been  applied  by  the  said  defendant  Roos  to  his 

said  tile,  whereas  in  fact  only  the  factory  control  test  that 

*  • 

was  applied  in  the  factories  of  the  United  States  Gypsum 
Company  had  been  applied  by  the  said  defendant  Roos  and 
thereby,  by  said  misrepresentation  misled  the  said 
100  Examiner  and  induced  him  to  award  reduction  to 
practice  to  the  said  defendant  Roos  upon  his  said 
tile  and  constituted  a  fraud  in  law  upon  the  said  Patent 
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Office  and  wholly  vitiating  the  finding  of  the  said  Examiner 
and  its  affirmation  by  the  Board  of  Patent  Appeals. 

(8)  That  the  defendant  Roos  did  not  reduce  his  alleged 
invention  to  practice  prior  to  the  plaintiff  Ricje’s  filing 
date  December  21,  1922. 

6.  Plaintiffs  object  to  the  Finding  of  Fact  No. !( 14)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

4  4  (14)  Defendant,  Carlisle  K.  Roos  and  the  United 
States  Gypsum  Company,  or  either  of  them,  did|not,  sub¬ 
sequent  to  August  23,  1922,  abandon  the  inventionj  set  forth 
in  Finding  No.  8,  supra ,  or  conceal  or  suppress  it” 

for  the  reason  (a)  that  the  facts  and  circumstances,  as 
established  by  the  uncontradicted  testimony  actduced  in 
this  cause  or  by  the  weight  of  the  evidence,  conclusively 
show  that  the  said  alleged  reduction  to  practic^  of  said 
invention  by  the  said  defendant  Roos,  amounted  only  to 
abandoned  experiments,  and  further  that  (b)j  if  your 
Honorable  Court  should  find  that  the  said  defendant  Roos 
reduced  said  invention  to  practice  prior  to  the  plaintiff 
Rice’s  filing  date,  December  21,  1922,  he,  the  said  defend¬ 
ant  Roos  and  the  defendant  United  States  Gypsum  Com¬ 
pany,  as  conclusively  shown  by  the  weight  of  the  | evidence, 
so  far  concealed  and  suppressed  the  same  as  to  become 
estopped  to  claim  a  patent  therefor  and  to  have  I  forfeited 
and  lost  their  right  thereto. 

The  plaintiffs  therefore  request  your  Honorable  Court 
(a)  to  find  from  the  record  of  the  Patent  Office  offered  in 
evidence  and  the  testimony  adduced  herein,  the  following 
other  and  additional  facts  in  respect  of  the  abandonment, 
suppression  and  concealment  by  the  said  defendant  Roos 
of  his  said  alleged  invention. 

101  Findings  of  Fact.  j 

(a)  That  between  the  time  of  the  defendant  poos’  al¬ 
leged  reduction  to  practice  and  his  filing  date,  j  the  said 
Roos  and  the  United  States  Gypsum  Company,  asjassignee, 
filed  applications  for  similar  inventions  of  like  object  with 
that  of  the  invention  in  issue  and  in  the  same  field  as  set 
forth  in  Plaintiffs’  Exhibit  Z-4. 

(b)  That  after  defendant  Roos’  alleged  conception  and 
disclosure,  the  United  States  Gypsum  Company,  his  as- 
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signee,  experimented  with  wallboard  and  tile  made  by  the 
so-called  casein  process,  and  on  August  19,  1922,  applied 
for  a  patent  therefor  as  applied  to  the  manufactured  wall- 
board,  and  on  August  25,  1922,  for  a  patent  on  the  same, 
as  applied  to  the  manufacture  of  tile  and  the  said  so-called 
casein  process  was  put  into  actual  operation. 

(c)  That  the  said  defendant  United  States  Gypsum  Com¬ 
pany  did  not  begin  the  manufacture  of  tile,  under  the  in¬ 
vention  in  issue  until  1926  or  1927,  notwithstanding  that 
it  had  available  in  1922,  and  subsequently,  the  necessary 
equipment  for  the  commercial  manufacture  thereof  by  the 
hand-molding  process  which  was  in  daily  use  for  the  com¬ 
mercial  production  of  its  standard  hand-mold  tile. 

(d)  That  in  March,  1924,  when  the  witness  Murrell  G. 
Allison  entered  the  employment  of  the  United  States 
Gypsum  Company  to  assist  him,  the  said  Roos  was  still 
engaged  in  the!  development  of  a  tenacious  foam,  and  did 
not  tile  his  said  application  for  patent  until  August  20, 
1924,  the  day  on  which  the  joint  application  of  the  said 
Roos  and  Allison  for  a  patent  was  filed,  and  therein  the 
said  Roos  disclosed  a  formula  similar  to  that  contained 
in  the  joint  application  of  the  said  Roos  and  Allison,  using 

the  same  re-agent,  namely,  calcined  gypsum,  for  the 
102  strengthening  or  stiffening  of  the  bubbles  and  one 

different  from  that  employed  by  the  said  defendant 
Roos  in  his  formula,  Exhibit  No.  5,  under  which  he  made 
the  said  tile  upon  which  he  was  awarded  reduction  to 
practice  by  the  Patent  Office. 

(e)  That  theisaid  defendant  Roos  delayed  his  said  appli¬ 
cation  for  patent  pending  the  construction  of  the  machine, 
his  Exhibit  No.16,  for  the  continuous  manufacture  of  wall- 
board  by  the  process  in  issue,  to  which  said  wallboard  the 
said  process  at  the  time  of  the  said  defendant’s  alleged 
reduction  to  practice  thereof  in  the  making  of  his  said 
tile,  had  no  known  application.  That  the  said  machine, 
Exhibit  No.  16,  was  not  necessary  for  the  commercial  prac¬ 
tice  of  the  process  in  issue  in  the  manufacture  of  tile,  for 
which  the  defendant,  United  States  Gypsum  Company, 
had  the  necessary  equipment  available  and  in  daily  use, 
but  was  only  required  in  order  to  render  the  said  process 
conveniently  and  economically  available  to  the  United 
States  Gypsum  Company  to  meet  the  exigencies  of  its 
existing  manufacturing  establishments  and  its  extensive 
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business,  was  for  its  own  proper  advantage,  use  and 
benefit  and  to  its  greater  profit  and  not  to  meet  any  diffi¬ 
culty  inherent  in  the  practice  of  the  process  in  is^ue. 

(f)  That,  although  the  defendant,  United  States  Gyp¬ 
sum  Company,  during  the  period  1922  to  1924,  had  a  fully 
equipped  engineering  department,  it  rendered  :jio  assist¬ 
ance  to  the  defendant  Roos  in  the  construction  land  com¬ 
pletion  of  the  machine,  Exhibit  No.  16,  but  on|  the  con¬ 
trary  its  officers  and  employees,  particularly  thq  witness 
Birdsey,  who  was  in  charge  of  said  Department,  were 
largely  engaged  in  inventing  machinery  and  devices  for 
improvement  in  the  manufacture  of  tile  and  vrallboard, 
other  than  the  application  of  the  process  in  issjie  to  the 
manufacture  of  wallboard,  for  which  many  patents  were 
applied  for  during  the  said  period,  as  is  shown  by  plain¬ 
tiffs’  Exhibits  Z-4. 

103  (g)  That  the  policy  of  the  defendant,  the  United 

States  Gypsum  Company,  in  the  filing  of  applica¬ 
tions  for  patent,  was  one  of  such  concealment  and,  suppres¬ 
sion  as  might  best,  in  the  judgment  of  its  officers,  serve 

the  interests  of  the  United  States  Gypsum  Company- 

| 

Conclusions.  ! 

(1)  That  the  said  defendant  Roos  abandoned  hijs  alleged 
invention  prior  to  his  application  for  a  patent  filed  August 
20,  1924,  prior  to  his  ultimate  reduction  thereof  to  prac¬ 
tice  in  1924,  and  his  activities  in  respect  thereojf  rather 
than  constituting  a  reduction  to  practice,  amounted  only 
to  abandoned  experiments. 

(2)  That  the  said  defendant  Roos,  and  his  assignee,  the 
United  States  Gypsum  Company,  were  not  justified  in  con¬ 
suming  the  period  of  time  used  in  construction  a|nd  coim 
pletion  of  the  machine,  Exhibit  No.  16;  that  the  delay  of 
the  said  defendant  Roos,  and  his  assignee,  the  United 
States  Gypsum  Company,  in  applying  for  patent  upon  his 
alleged  invention  from  the  date  of  his  alleged  reduction 
thereof  to  practice  in  August,  1922,  to  August  20,  1924, 
was  not  excused  by  reason  of  his  construction  and  Icomple- 
tion  of  the  machine,  Exhibit  No.  16  for  the  application  of 
the  process  in  issue  to  the  manufacture  of  wallbpard. 

(3)  That  the  defendant  Roos  and  his  assignee,  th^  United 
States  Gypsum  Company,  were  not  diligent  in  reducing 
Roos’  alleged  invention  to  practice,  from  the  dat^  of  his 
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alleged  conception  thereof  in  June,  1922,  until  his  ultimate 
reduction  to  practice  thereof  in  1924,  long  after  the  plaintiff 
Rice  had  entered  the  field,  filed  his  application  for  patent 
December  21,  1922,  and  given  his  invention  to  the  public. 

(4)  That  the  policy  of  the  defendant,  United  States  Gyp¬ 
sum  Company,  in  filing  applications  for  patent,  is 
104  contrary  to  the  contract  obligation  imposed  by  the 
patent  laws  of  the  United  States  between  the  United 
States  and  its  patentees  and  to  the  practice  and  policy  of 
the  patent  laws  of  the  United  States. 

7.  Plaintiffs  object  to  the  Finding  of  Fact  Xo.  (15)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

“  (15)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  were  not  stimulated 
to  activity  in  filing  in  the  United  States  Patent  Office  the 
application  for  patent  of  said  Carlisle  K.  Roos  Serial  Xo. 
733,197,  and  had  no  knowledge  of  the  subject  matter  of  the 
alleged  invention  by  said  Rice  or  by  said  Bayer,  or  the 
public  use  thereof,  prior  to  the  filing  of  said  Roos  patent 
application,  and  had  no  knowledge  of  the  publication  of 
information  relating  to  the  subject  matter  of  the  alleged 
invention  of  said  Rice  or  said  Bayer  prior  to  the  filing  of 
the  Roos  patent  application  aforesaid ;” 

for  the  reason  that  this  proposed  Finding  of  Fact  is  con¬ 
trary  to  the  weight  of  the  evidence. 

Plaintiffs,  therefore,  request  your  Honorable  Court  to 
find,  from  the  record  of  the  Patent  Office  introduced  in 
evidence  and  from  the  testimony  adduced  herein,  the  fol¬ 
lowing  other  and  additional  Findings  of  Fact : 

Findings  of  Fact. 

(a)  That  an  abstract  from  the  British  Patent  issued  to 
the  defendant,  Erik  Christian  Bayer,  for  the  invention  in 
issue  was  published  in  the  issue  of  March  10, 1924,  of  Chem¬ 
ical  Abstracts,  a  technical  publication  in  general  use  in  the 
industry,  reference  to  which  was  made  on  the  cover  thereof 
under  the  heading  “Building  Materials”,  so  that  it  was 
not  necessary  for  one  to  read  the  contents  of  the  said  publi¬ 
cation  in  order  to  be  informed  of  the  said  abstract;  that  the 
said  publication  was  received  by  the  defendants,  Carlisle 
K.  Roos  and  his  assignee,  United  States  Gypsum  Company; 
that  the  said  publication  aforesaid  flowed  over  the  desk 
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of  H.  E.  Brookby,  Roos’  superior  and  the  then  Production 
Manager  of  the  United  States  Gypsum  jCompany 

105  who  customarily  referred  to  said  technical  publication 
in  order  to  keep  himself  posted  on  general! advances 

in  the  art  of  building  materials;  that  the  said  abstract  of 
Bayer’s  British  Patent  on  the  process  in  issue  s^>  came  to 
t he  attention  of  the  said  H.  E.  Brookby  and  the  United 
States  Gypsum  Company  prior  to  the  filing  of  Roos’  appli¬ 
cation  for  Letters  Patent  on  the  process  in  issue. 

(b)  That  in  the  State  of  California,  at  or  near  the  loca¬ 
tion  of  the  activities  of  the  plaintiff  Rice  in  the  practice 
of  his  invention  in  the  building  of  numerous  structures,  the 
defendant,  United  States  Gypsum  Company,  maintained 
a  sales  organization,  under  the  same  instructions]  and  pol¬ 
icy  to  observe,  inquire  into  and  learn  of,  anything  new  or 
unusual  in  the  industry  or  the  building  trades  and  report 
the  same  to  the  United  States  Gypsum  Company,  jas  it  had 
in  the  State  of  New  York  through  which  it  promptly  learned 
of  the  development  of  a  new  light  weight  fabricated  gypsum 
product  by  its  then  competitor,  the  Gvpsolite  Company,  at 
Batavia,  New  York,  and  was  enabled  thereto  to,  j  and  did, 
anticipate  and  meet  the  threatened  competition  thijough  the 
development  and  patenting,  by  the  witness  Brookby,  of  the 
casein  process  for  the  manufacture  of  wallboard,  plaintiffs’ 
Exhibit  Z-4. 

(c)  That  immediately  subsequent  to  the  foregoijig  publi¬ 
cation  said  defendant  Roos,  as  well  as  his  assignee  the 
United  States  Gypsum  Company,  and  the  witness  Murrell 
G.  Allison,  exhibited  intensely  increased  activity  in  the 
experimentation,  perfection  and  ultimate  reductior^  to  prac¬ 
tice  of  their  said  alleged  invention  of  the  process!  in  issue 
and  they,  the  said  defendant  Roos,  as  well  as  the  shid  Roos 
and  Allison  jointly  promptly  thereupon,  on  August  |20, 1924, 

filed  their  applications  for  patent  therefor,  j 

106  (d)  That  the  said  defendants  Roos  and  his  iassignee 
the  United  States  Gypsum  Company,  had  knowledge 

of  the  subject  matter  of  the  invention  of  the  plaintiff  Rice 
or  of  the  defendant  Bayer,  or  both,  and  of  the  pitblic  use 
thereof  prior  to  the  filing  by  Roos  of  his  said  patent  appli¬ 
cation  and  were  stimulated  thereby  to  activity  in  filing  the 
application  of  the  said  defendant  Roos  for  patent,  Serial 
Nc.  733,197. 
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8.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (16)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows : 

“  (16)  Defendant,  Carlisle  K.  Roos,  was  duly  diligent  in 
filing  in  the  United  States  Patent  Office  his  said  application 
for  patent  Serial  No.  733,197  after  his  conception  and  his 
reduction  to  practice  of  the  invention  in  issue;” 

for  the  reasons  set  forth  in  paragraph  6  hereof. 

9.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (17)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

“  (17)  Defendants,  Carlisle  K.  Roos  and  the  United  States 
Gypsum  Company,  or  either  of  them,  have  not  forfeited 
their  rights  to  the  invention  set  forth  in  Finding  No.  8, 
Supra ,  and  are  not  estopped  to  receive  a  patent  therefor;” 

for  the  reasons  set  forth  in  paragraph  6  and  7  hereof  and 
elsewhere  herein. 

10.  Plaintiffs  object  to  the  Finding  of  Fact  No.  (18)  pro¬ 
posed  by  said  defendants,  which  reads  as  follows: 

“(18)  John  A.  Rice,  one  of  the  plaintiffs  herein,  and 
Erik  Christian  Bayer,  one  of  the  defendants  herein,  were 
subsequent  in  point  of  time  to  Carlisle  K.  Roos,  one  of  the 
defendants  herein,  in  perfecting  their  inventions.” 

for  the  reason  that  this  proposed  Finding  of  Fact  is  con- 
trarv  to  the  weight  of  the  evidence. 

The  plaintiffs,  therefore,  request  your  Honorable  Court 
to  find,  from  the  record  in  the  Patent  Office  introduced  in 
evidence  and  the  testimony  adduced  herein,  the  following 
fact,  viz: 

That  John  A.  Rice,  one  of  the  plaintiffs  herein  and  the 
senior  party  to  the  Interference,  was  prior  in  point 
107  of  time  both  to  the  defendant  Carlisle  K.  Roos  and 
to  the  defendant  Erik  Christian  Bayer,  in  the  per¬ 
fecting  of  his  said  invention. 

Conclusions  of  Law. 

1.  Plaintiffs  have  no  objection  to  the  Conclusion  of  Law 
No.  (1)  proposed  by  said  defendants. 

2.  Plaintiffs  object  to  the  Conclusions  of  Law  Nos.  (2) 
to  (10)  inclusive,  proposed  by  said  defendants  for  the  rea¬ 
sons  hereinbefore  stated. 
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From  the  foregoing  facts  plaintiffs  request  ^our  Hon¬ 
orable  Court  to  draw  the  following  Conclusions  of  Law, 
namely : 

(a)  That  the  plaintiff  John  A.  Rice  is  the  senior  party 
to  the  Interference  declared  herein  by  the  Commissioner 
of  Patents  between  his  application  for  patent  ajnd  that  of 
the  defendants  Carlisle  K.  Roos  and  Erik  Christian  Baver 

i  * 

and  the  joint  application  of  Murrell  G.  Allison  and  the 
defendant  Carlisle  K.  Roos. 

(b)  That  the  plaintiff  John  A.  Rice,  a  citizen  of  the  United 
States,  is  the  true,  original  and  first  inventor  of  the  inven¬ 
tion  here  in  issue,  namely,  that  defined  in  the  cdunt  of  the 
Interference,  to- wit : 

4 ‘The  process  of  forming  a  cellular  cement  \yhich  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement.” 

3.  That  the  plaintiff,  John  A.  Rice,  as  inventor  and  appli¬ 
cant  for  Letters  Patent  of  the  United  States,  ferial  No. 
608,349,  filed  December  21,  1922,  being  entitled,  “A  cellular 
cement  and  process  for  making  same”,  and  The  Bubble- 
stone  Company,  as  assignee  of  said  Rice’s  invention  and 
of  said  application  for  patent,  are  entitled  to  Letters  Pat¬ 
ent  of  the  United  States  for  the  invention  here  ii^  issue. 

4.  That  the  defendant,  Carlisle  K.  Roos,  is  notjan  inven¬ 
tor  prior  in  point  of  time  to  the  plaintiff,  John  A.  Rice,  of 

the  subject  matter  of  the  invention  in  issjue  as  de- 
108  fined  in  the  Interference,  as  aforesaid,  apd  is  not 
entitled  to  Letters  Patent  of  the  United  States  there¬ 
for.  [ 

5.  That  the  defendant  Erik  Christian  Bayer  is  not  an 
inventor  prior  in  point  of  time  to  the  plaintiff,;  John  A. 
Rice,  of  the  said  matter  of  the  invention  in  issue  ^is  defined 
in  the  Interference,  as  aforesaid,  and  is  not  ehtitled  to 
Letters  Patent  of  the  United  States  therefor. 

6.  That  the  Commissioner  of  Patents  be  authorized  and 
directed  to  issue  such  Letters  Patent  to  said  plaintiff,  John 
A.  Rice,  upon  his  filing  in  the  Patent  Office  a  cojiy  of  this 
adjudication  and  otherwise  complying  with  the  require¬ 
ments  of  the  law. 

7.  That  the  defendants,  Carlisle  K.  Roos  and  tlje  United 
States  Gypsum  Company,  be  decreed  to  pay  the  co^ts  herein 
to  be  taxed  by  the  Clerk. 

8.  That  a  final  decree  be  entered  in  accordance  herewith. 
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Form  of  Decree. 

Plaintiffs  object  to  the  form  of  Decree  submitted  by  said 
defendants  for  the  reasons  hereinbefore  stated. 

And  in  accordance  with  the  foregoing  plaintiffs  request 
your  Honorable  Court  to  make  and  enter  the  following  • 
Final  Decree,  namely: 

109  “In  the  Supreme  Court  of  the  District  of  Columbia. 

In  Equity. 

No.  48,833. 

Suit,  under  Section  4915  Revised  Statutes  to  Obtain  a 

Patent. 

John  A.  Rice  and  The  Bubblestone  Company.  Plaintiffs, 

vs. 

Carlisle  K.  Roos  and  the  United  States  Gypsum  Com¬ 
pany,  Defendants, 

and 

Erik  Christian  Bayer,  Defendant. 

Final  Decree. 

This  cause  having  come  on  to  be  heard  upon  the  bill  of 
complaint  and  amendment  to  the  bill  of  complaint  filed 
herein  by  the  plaintiffs,  John  A.  Rice  and  The  Bubblestone 
Company,  and  the  answers  of  the  defendants,  Carlisle  K. 
Roos  and  the  United  States  Gypsum  Company  and  Erik 
Christian  Bayer,  together  with  the  amendment  to  the  an¬ 
swer  of  Carlisle  K.  Roos  and  the  United  States  Gypsum 
Company,  the  plaintiffs  and  the  defendants  being  repre¬ 
sented  by  their  respective  counsel,  and  the  ease  having  been 
heard  upon  the  23rd  to  the  26th,  inclusive,  of  June,  A.  D. 
1931;  the  6th  to  the  10th,  inclusive,  of  October,  1931;  the 
17th  to  the  19th,  inclusive,  and  the  23rd  to  the  26th,  inclu¬ 
sive,  of  February,  1932,  before  the  Honorable  F.  Dickin¬ 
son  Letts,  Presiding  Judge,  and  the  Court  having  consid¬ 
ered  the  evidence,  oral  and  documentary,  and  the  physical 
exhibits  introduced  by  all  of  the  parties,  and  having  heard 
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the  arguments  of  counsel  and  considered  the  briefs  filed 
by  the  parties,  and  being  fully  advised  in  th^  premises, 

and  having  heretofore  made  its  findings  of  facjt  and  con¬ 
clusions  of  law,  i 

It  is  hereby  ordered,  adjudged  and  decreed  asj  follows: 

(1)  That  the  plaintiff,  John  A.  Rice,  was  the  original 
first  and  sole  inventor  of  the  invention  forming  £he  subject 
matter  of  the  count  here  in  issue,  to-wit: 

.  i 

4 4  The  process  of  forming  a  cellular  cement  ^hich  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the ‘foam  with 
the  cement.”  I 

(2)  That  the  Commissioner  of  Patents  be  and  h^  is  hereby 
authorized  and  directed  to  issue  Letters  Patent  of  the 
United  States  upon  the  said  invention  to  the  plaintiff  John 
A.  Rice  upon  his  filing  in  the  Patent  Office  a  cdpy  of  this 
adjudication  and  otherwise  complying  with  thb  require¬ 
ments  of  law. 

(3)  That  the  plaintiffs,  John  A.  Rice  and  Tlje  Bubble- 
stone  Company,  recover  their  costs  of  the  said  defendants, 
Carlisle  K.  Roos  and  the  United  States  Gypsum!  Company 
and  Erik  Christian  Baver,  to  be  taxed  bv  the  Cl^rk  of  the 
Court. 

_  j 

Judge  of  the  Supreme  C\urt 

of  the  District  of  Colombia.” 

110  Respectfullv  submitted, 

*  DON  ROSE,  | 

707  Oliver  Bldg.,  Pittsburgh ,  1ja., 

H.  H.  BYRNE,  j 

Washington  Loan  &  Trust  Bldg., 
Washington ,  D.  C., 

JEROME  A.  MILLER, 

EDWARD  E.  REINHOLD, 

ROSE  &  EICHENAUER,  ! 

707  Oliver  Bldg.,  Pittsburgh,  Pa., 

Solicitors  for  Plaintiffs. 

March  6,  1933. — Foregoing  Objections  to  and;  requests 
for  findings  of  fact  and  conclusions  of  law  presented  in 
open  Court  and  refused  and  Exception  noted  to  John  A. 
Rice  and  The  Bubblestone  Company. 

F.  DICKINSON  LETTS, 

J.,  Justice . 
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Final  Decree. 
Filed  March  6, 1933. 


This  cause  having  come  on  to  be  heard  upon  the  bill  of 
complaint  and  amendment  to  the  bill  of  complaint  filed 
herein  by  the  plaintiffs,  John  A.  Rice  and  The  Bubblestone 
Company,  and  the  answers  of  the  defendants,  Carlisle  I\. 
Roos  and  the  United  States  Gypsum  Company  and  P]rik 
Christian  Bayer,  together  with  the  amendment  to  the  an¬ 
swer  of  Carlisle  K.  Roos  and  the  United  States  Gypsum 
Company,  the  plaintiffs  and  the  defendants  being  repre¬ 
sented  by  their  respective  counsel,  and  the  case  having  been 
heard  upon  the  23rd  to  the  26th,  inclusive,  of  June,  A.  I). 
1931;  the  6th  to  the  10th,  inclusive,  of  October,  1931;  the 
17th  to  the  19th,  inclusive,  and  the  23rd  to  the  26th,  inclu¬ 
sive,  of  February,  1932,  before  Honorable  F.  Dick- 
111  inson  Letts,  Judge  Presiding,  and  the  Court  having 
considered  the  evidence,  oral  and  documentary,  and 
the  physical  exhibits  introduced  by  all  of  the  parties,  and 
having  heard  the  arguments  of  counsel  and  considered  the 
briefs  filed  by  the  parties,  and  being  fully  advised  in  the 
premises,  and  having  heretofore  made  its  findings  of  fact 
and  conclusions  of  law, 

It.  is  hereby  ordered,  adjudged,  and  decreed  as  follows: 

1)  That  the  bill  of  complaint  with  the  amendment  thereto 
of  the  plaintiffs,  John  A.  Rice  and  The  Bubblestone  Com¬ 
pany,  be  and  the  same  is  hereby  dismissed  for  want  of 
equity ; 

2)  That  defendant,  Carlisle  K.  Roos,  was  the  original, 
first,  and  sole  inventor  of  the  invention  forming  the  sub¬ 
ject  matter  of  the  count  here  in  issue,  to-wit : 

The  process^  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam 
with  a  cement. 

3)  That  the  Commissioner  of  Patents  is  hereby  author¬ 
ized  to  issue  letters  patent  of  the  United  States  upon  said 
invention  on  the  filing  in  the  Patent  Office  by  said  Carlisle 
K.  Roos  of  a  copy  of  this  adjudication  and  otherwise  com¬ 
plying  with  the  requirements  of  law. 
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4)  That  the  defendants,  Carlisle  K.  Roos  and  t(he  United 
States  Gypsum  Company,  recover  their  costs  from  the  said 
plaintiffs,  the  same  to  be  taxed  by  the  Clerk  of  the  Court. 

Enter  ■ 

F.  DICKINSON  LET'jrS, 

Justice. 

Dated  March  6th,  1933,  Washington,  D.  C.  j 
Approved  as  to  form.  ! 

Counsel  for  United  States  GypsUm 

Company  and  Carlisle  K\.  Roos. 

.  !  T’  ! 

Counsel  for  Erik  Christian^  Bayer. 

\ 

y 

Counsel  for  Plaintiffs. 

j 

112  March  6,  1933. — From  the  foregoing  Decree  John 
A.  Rice  and  The  Bubblestone  Company  ^.ppeal  to 

the  Court  of  Appeals  of  the  District  of  Columbia  ^nd  bond 
for  costs  is  fixed  at  $100.00  or  $50.00  Cash  in  lieij  thereof. 
F.  DICKINSON  LETTS,  | 

Justice.  | 

ROSE  &  EICHENAUER,  j 
Counsel  for  John  A.  Rice 

and  the  Bubblestone  Company. 

\ 

Memoranda. 

\ 

March  27,  1933. — $50  deposited  by  John  A.  Ricejand  The 

Bubblestone  Company  in  lieu  of  Bond  on  Appeal,  j 

July  10,  1933. — Orders  of  Court  of  Appeals  extending 

lime  to  file  transcript  of  record  from  day  to  day  to  and 

including  January  20,  1934 — filed.  j 

August  2,  1933. — Statement  of  Evidence — filed.  ! 

°  7 

! 

113  Assignments  of  Error  ex  Parte  John  A.  Rice  and  the 

Bubbl esto n e  Company. 

Filed  January  15,  1934.  j 

*  #  #  ♦  #  #  I  # 

To  the  Honorable  the  Judges  of  the  Supreme  Couijt  of  the 
District  of  Columbia: 

Come  now,  to-wit,  this  15"  day  of  January,  1934,  John 
A.  Rice  and  The  Bubblestone  Company,  Appellants  in  the 
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above  entitled  consolidated  causes  in  equity,  by  their  Coun¬ 
sel,  Messrs.  Hose  &  Eichenauer,  and  H.  H.  Byrne,  Esq.,  and 
file  the  following  Assignments  of  Error,  upon  which  they 
will  rely  in  the  prosecution  of  their  appeals  from  the  de¬ 
crees  made  and  entered  by  your  Honorable  Court  at  No. 
4S832  and  48833,  in  equitv  in  said  causes,  on  the  6th  dav  of 
March,  1933: 


1.  The  Court  erred  in  finding  as  a  fact  that  Defendant, 
Carlisle  Iv.  Roos,  conceived  the  invention  in  issue  at  least 
as  early  as  June  30,  1922,  and  at  that  time  disclosed  the 
invention  to  others. 

2.  The  Court  erred  in  finding  as  a  fact  that  Defendant, 
Carlisle  K.  Roos,  reduced  to  practice  the  invention  in  issue 
at  least  as  early  as  on  August  23rd  and  24th,  1922. 

3.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
primary  purpose  and  intent  of  the  Defendants,  Carlisle  K. 
Roos  and  the  United  States  Gypsum  Company,  were  to  find 
and  produce  a  lightweight  fabricated  gypsum  product,  with¬ 
out  the  use  of  sawdust  or  various  other  wood  fibers  to  take 
the  place  of  their  then  standard  fabricated  gypsum  prod¬ 
ucts,  particularly  hollow  building  tile  and  wall  board. 

4.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
said  then  standard  fabricated  gypsum  products  of  the  De¬ 
fendant,  United  States  Gypsum  Company,  were  made 

114  from  a  mixture  of  water,  gypsum  and  sawdust  or 
various  other  wood  fibers. 


5.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
tile  upon  which  the  Defendant,  Roos,  was  awarded  a  re¬ 
duction  to  practice  by  the  Patent  Office,  were  made,  in  ac¬ 
cordance  with  the  formula,  Roos’  Exhibit  No.  5,  from 
saponin,  gum  arabic,  water  and  gypsum. 


6.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
tile  upon  which  the  Defendant,  Roos,  was  awarded  a  reduc¬ 
tion  to  practice  by  the  Patent  Office,  were  not  otherwise 
tested  than  by  inspection,  weight  and  measurement,  deemed 
sufficient  bv  the  Defendant  Roos  and  his  witnesses  in  the 
light  of  their  experience  in  the  industry. 

7.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  onlv  other  test  made  in  connection  with  the  said  tile 
was  a  compression  test  made  on  2x4  inch  cylinders  poured 
from  the  same  mixture  which  the  tile  were  made  from,  in 
a  drv  state. 
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8.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
said  compression  test  on  2x4  inch  cylinders  was  merely  a 
factory  control  test  for  the  manufacture  of  a  standardized 
product  regulating  the  quality  and  proportions  ojf  the  mix¬ 
ture  used  therein,  and  did  not  demonstrate  the  utility  of  the 
product  for  use  for  the  purpose  for  which  it  was  intended. 

9.  The  Court  erred  in  refusing  to  find  as  a|  fact  that 
the  usual,  proper  and  customary  laboratory  or  factory  tests 
that  were  regularly  given  by  the  Defendant,  United  States 
Gypsum  Company,  and  its  agents,  to  its  then  j  standard 
tile  product,  and  that  were  ordinarily  given  fabricated 
gypsum  tile  products  in  the  industry,  included  among 
others,  a  compression  test  on  the  tile  itself  and  n^t  upon  a 
2x4  inch  cylinder  poured  from  the  mix  both  dry  hnd  when 
saturated  with  water,  as  well  as  a  transverse  teit  and  an 

impact  test. 

115  10.  The  Court  erred  in  refusing  to  find  las  a  fact 

that  the  usual,  proper  and  customary  laboratory  ol¬ 
factory  tests,  which  are  referred  to  in  the  ninth  Assignment 
of  Error,  were  not  given  by  the  said  Roos  to  hisj  said  tile 
made  under  his  formula,  Exhibit  No.  5. 

11.  The  Court  erred  in  refusing  to  find  as  a 
the  said  tile  made  by  the  Defendant  Roos,  was  a  new  prod¬ 
uct  containing  new  ingredients  never  before  usqd  in  the 
manufacture  of  fabricated  gypsum  products,  and  jvere  dif¬ 
ferent  both  in  character  and  physical  structure  from  the 
then  standard  products  of  the  Defendant,  United  States 
Gypsum  Company,  with  which  said  new  product,!  and  the 
characteristics  thereof,  the  said  Roos  was  not  familiar  and 
had  had,  prior  to  the  time  of  his  making  of  said  tile,  no 
experience. 

12.  The  Court  erred  in  refusing  to  find  as  a  fact  j  that  the 
material  of  Roos*  Exhibit  No.  37,  being  a  replica  of | his  said 
tile  made  by  Roos’  witness  Huntley,  at  his  request,  in  ac¬ 
cordance  with  his  formula,  Exhibit  No.  5,  as  well  as  the 
material  of  Roos’  Exhibit  No.  10,  when  saturated  with 
water  were  readilv  crushed  with  the  hand,  and  that  Roos’ 
Exhibit  No.  37  shattered  by  impact  upon  the  floor  of  the 
Court  Room  after  having  fallen  less  than  four  feetj. 

13.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  facts  contained  in  Assignments  of  Error  Nos.  |8  to  11, 
both  inclusive,  which  were  established  by  the  testimony 
adduced  in  this  Cause  in  the  Court  below,  were  not  before 


^‘act  that 


96 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


X 

either  of  the  Patent  Office  Tribunals  though  then  well  known 
to  the  Defendants,  Roos  and  the  United  States  Gypsum 
Company. 

14.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
wallboards,  Roos’  Exhibits  No.  11  and  14,  made  from  alumi¬ 
num  sulphate,  calcium  carbonate,  soap-bark,  dextrine 

116  and  aridize,  (a  special  stucco  prepared  to  enhance  the 
quality  of  hardness)  and  water  in  accordance  with 

the  formulae  B  and  C  respectively  set  forth  in  Roos’  Ex¬ 
hibit  No.  15,  were  not  affirmativelv  shown  bv  the  Defend- 
ant,  Roos,  on  whom  the  burden  rested,  to  have  been  made 

in  accordance  with  the  invention  in  issue  as  defined  bv  the 

* 

count  of  the  Interference,  the  Defendant  Roos,  being  un¬ 
able  to  state  whether  their  porosity  resulted  from  the  foam 
mixed  with  the  gypsum  slurry  or  from  the  gas  evolved 
from  the  reaction  of  the  aluminum  sulphate  and  calcium 
carbonate  added  to  the  slurrv. 

15.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
wallboards,  Roos’  Exhibits  Nos.  11  and  14,  were  not  other¬ 
wise  tested  than  merely  by  inspection,  weight  and  caliper  for 
thickness,  being  deemed  sufficient  by  the  Defendant  Roos, 
and  his  witnesses,  in  the  light  of  their  experience  in  the 
industry. 

16.  The  Court  erred  in  refusing  to  find  as  a  fact  that  the 
usual,  proper  and  customary  laboratory  or  factory  tests 
that  were  regularly  given  bv  the  Defendant,  United  States 
Gypsum  Company,  and  its  agents,  to  its  then  standard  wall- 
board  product,  and  that  were  ordinarily  given  fabricated 
gypsum  wallboard  in  the  industry,  included  among  others, 
a  compression  test,  both  dry  and  when  saturated  with  water, 
on  a  1:2x18  inch  sampleof  wallboard  both  transversely  across 
the  grain  of  the  bonded  paper  cover  and  longitudinally  with 
the  same. 

17.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  said  usual,  proper  and  customary  laboratory  or  fac¬ 
tory  tests  referred  to  in  the  16th  Assignment  of  Error,  were 
not  given  by  the  said  Roos  to  his  wallboard  specimens, 
Roos’  Exhibits  Nos.  11  and  14,  which  were  made  under  and 
in  accordance  with  the  formulae  B  and  C  respectively  set 
forth  in  Roos’  Exhibit  No.  15,  to  determine  the  strength 

of  the  wallboard  and  the  bond  of  the  paper  cover. 

117  18.  The  Court  erred  in  refusing  to  find  as  a  fact 
that  the  wallboard  specimens,  Roos’  Exhibits  Nos. 
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11  and  14,  made  by  the  Defendant  Roos,  were  a  nejv  product, 
containing  new  ingredients  never  before  used  in  [the  manu¬ 
facture  of  fabricated  gypsum  products,  and  were  differ¬ 
ent,  both  in  character  and  physical  structure  frorji  the  then 
standard  wallboard  of  the  Defendant,  United  States 
Gypsum  Company,  with  which  said  new  product  and  the 
said  characteristics  thereof,  the  said  Roos  was  not  familiar, 
and  had  not  had,  prior  to  the  time  of  his  making  of  the 
said  wallboard  specimens,  any  experience  therewith. 

19.  The  Court  erred  in  refusing  to  find  as  a  faqt  that  the 

facts  requested  to  be  found  in  Assignments  of  Ejrror  Nos. 
14,  16,  17,  and  18,  which  were  established  by  the  testimony 
adduced  in  this  Cause  in  the  Court  below,  were  pot  before 
either  of  the  Patent  Office  Tribunals  or  brought  to  their 
attention,  though  then  well  known  to  the  Defendants  Roos 
and  the  United  States  Gypsum  Company.  I 

20.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 

law  that  the  said  tile  made  by  the  Defendant  Rdos,  being 
a  new  product  containing  new  ingredients  never  before  used 
in  the  manufacture  of  fabricated  gypsum  product^,  and  be¬ 
ing  different  both  in  character  and  physical  structure  from 
the  then  standard  products  of  the  Defendant,  United  States 
Gypsum  Company,  should  have  been  given  not  [only  the 
usual,  proper  and  customary  factory  and  laboratory  tests 
that  were  given  by  the  Defendant,  United  States;  Gypsum 
Company,  and  its  agents,  to  its  then  standard  product  and 
in  the  industry  generally,  but  such  other  tests  as  fcnight  be 
necessary  to  demonstrate  their  utility  for  the  purpose  for 
which  they  were  intended.  s 

21.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  compression  tests  on  the  2x4  inch  Cylinders 

poured  from  the  same  mixture  from  which  j  the  said 
118  tile  were  made  by  the  Defendant  Roos,  did  hot  dem¬ 
onstrate,  with  respect  to  the  said  tile,  that  vjdiich  the 
factory  control  test,  employed  by  the  Defendant^  United 
States  Gypsum  Company,  indicated  with  respect  j  to  their 
then  standard  product,  for  the  reason  that  the  satne  rela¬ 
tion,  or  any  relation  at  all,  was  not  shown  to  exist 'between 
the  compression  test  of  the  cylinder  and  that  of  the  tile  in 
the  two  instances.  j 

22.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 

•  ° 

law  that  the  tests  applied  by  the  Defendant  Roo$,  to  his 
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said  tile  did  not  demonstrate  their  usefulness  for  the  pur¬ 
pose  for  which  they  were  intended. 

23.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 
law  that  the  said  wallboard  made  by  the  defendant  Roos,  if 
found  to  have  been  made  in  accordance  with  the  invention 
in  issue  as  defined  by  the  Count  in  the  Interference,  being 
a  new  product  containing  new  ingredients  never  before  used 
in  the  manufacture  of  fabricated  gypsum  products,  and 
being  different  both  in  character  and  physical  structure 
from  the  then  standard  wallboard  of  the  product  of  the 
Defendant,  United  States  Gypsum  Company,  should  have 
been  given  not  lonly  the  usual,  proper  and  customary  fac¬ 
tory  and  laboratorv  tests  that  were  given  by  the  Defendant, 
United  States  Gypsum  Company,  and  its  agents,  to  its  then 
standard  product,  and  in  the  industry  generally,  but  such 
other  tests  as  might  be  necessary  to  demonstrate  their  util¬ 
ity  for  the  purpose  for  which  they  were  intended. 

24.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 
law  that  the  tests  applied  by  the  Defendant  Roos,  to  his  said 
wallboard  specimens,  Roos’  Exhibits  Nos.  11  and  14,  did 
not  demonstrate  their  usefulness  for  the  purpose  for  which 
thev  were  intended. 

25.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 
law  that  in  this  Cause,  which  is  a  de  novo  pro- 

119  ceeding,  the  Court  was  not  called  upon  to  overrule 
any  final  judgment  of  the  Administrative  Tribunals 
of  the  Patent  Office,  and  that  the  burden  resting  upon  the 
Plaintiff,  John  A.  Rice,  is  not  to  establish  his  case  beyond  a 
reasonable  doubt  but  merely  by  the  preponderance  of  the 
evidence. 

26.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  testimony  given  in  the  Patent  Office  proceed¬ 
ing  before  the  Examiner  of  Interferences  by  the  Defendant 
Roos,  and  his  witnesses,  of  the  tests  applied  to  his  said  tile, 
as  well  as  to  the  wallboard  specimens,  Roos’  Exhibits  Nos. 
11  and  14,  and  their  opinions  as  to  the  sufficiency  of  said 
tests,  and  the  utility  of  the  said  tile  and  wallboard  speci¬ 
mens,  and  especially  the  testimony  given  by  the  said  De¬ 
fendant  Roos,  (Roos’  Patent  Office  Record,  pages  29  and 
30): 

“Q.  154.  Did  vou  run  anv  tests  on  these  tiles  after  thev 

were  taken  from  the  mold  or  did  vou  conduct  anv  tests 

•  • 

whatsoever  in  connection  with  the  manufacture  of  these 
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tiles,  and  if  so,  will  you  describe  what  the  tests  [were?  A. 
We  conducted  the  customary  tests  which  were  made  con¬ 
tinually  on  the  partition  tile.  To  make  these  testis  we  went 
through  the  usual  procedure  continually  used  fbr  testing 
the  quality  of  the  partition  tile.  *  *  *  ”  j 

left  the  Examiner  of  Interferences  to  infer  that;  the  usual 
and  customary  tests  applied  by  the  United  Stated  Gypsum 
Company  and  its  agents,  as  well  as  generally  in  jhe  indus¬ 
try,  had  been  applied  by  the  said  Defendant  Rdos,  to  his 
said  tile,  whereas  in  fact  only  the  factory  control  test  that 
was  applied  in  the  factories  of  the  United  States  Gypsum 
Company,  had  been  applied  by  the  said  Defendant  Roos, 
and  thereby,  by  said  misrepresentation,  misled  the  said 
Examiner  and  induced  him  to  award  reduction  to  practice 
to  the  said  Defendant  Roos,  upon  his  said  tile,  and  con¬ 
stituted  a  fraud  in  law  upon  the  said  Patent  Office  and 
wholly  vitiated  the  finding  of  the  said  Examiner  of  Inter¬ 
ferences  and  its  affirmation  bv  the  Board  o|f  Patent 
Appeals. 

120  27.  The  Court  erred  in  refusing  to  find  pis  a  con¬ 

clusion  of  law  that  the  Defendant  Roos  did  not  re¬ 
duce  his  alleged  invention  to  practice  prior  to  thej  Plaintiff 
Rice’s  filing  date  of  December  21,  1922.  j 

28.  The  Court  erred  in  finding  as  a  fact  that  th<j  Defend¬ 
ants,  Carlisle  K.  Roos  and  the  United  States  Gypsjum  Com¬ 
pany,  or  either  of  them,  did  not,  subsequent  to  August  23, 
1922,  abandon  the  invention  in  issue,  or  conceal  or  sup¬ 
press  it. 

29.  The  Court  erred  in  refusing  to  find  as  a  fact  that 

between  t lie  time  of  the  Defendant  Roos’  alleged  reduction 
to  practice  and  his  filing  date,  the  said  Roos  and  the  United 
States  Gypsum  Company,  as  assignee,  filed  applications  for 
similar  inventions  of  like  object  with  that  of  the  invention 
in  issue  and  in  the  same  field,  as  set  forth  in  Plaintiffs’ 
Exhibit  Z-4  ! 

30.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
after  Defendant  Roos’  alleged  conception  and  disclosure, 
the  United  States  Gypsum  Company,  his  assignee,  experi¬ 
mented  with  wallboard  and  tile  made  bv  the  so-call0d  casein 

*  i 

process,  and  on  August  19,  1922,  applied  for  a  patefit  there¬ 
for  as  applied  to  the  manufacture  of  wallboard, |  and  on 
August  25,  1922,  for  a  patent  on  the  same,  as  applied  to  the 


i 

i 
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manufacture  of  tile,  and  the  said  so-called  casein  process 
was  put  into  actual  operation. 

31.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  Defendant,  United  States  Gypsum  Company,  did  not 
begin  the  manufacture  of  tile,  under  the  invention  in  issue, 
until  1926  or  1927,  notwithstanding  that  it  had  available 
in  1922  and  subsequently,  the  necessary  equipment  for  the 
commercial  manufacture  thereof  by  the  hand-molding 
process  which  was  in  daily  use  for  the  commercial  produc¬ 
tion  of  its  standard  hand-mold  tile. 

32.  The  Court  erred  in  refusing  to  find  as  a  fact  that  in 
March,  1924,  when  the  witness  Murrell  G.  Allison 

121  entered  the  employment  of  the  United  States  Gypsum 
Company  to  assist  Roos,  the  said  Roos  was  still  en¬ 
gaged  in  the  development  of  a  tenacious  foam,  and  did  not 
file  his  said  application  for  patent  until  August  20,  1924, 
the  day  on  which  the  joint  application  of  the  said  Roos 
and  Allison  for  a  patent  was  filed,  and  therein  the  said 
Roos  disclosed  a  formula  similar  to  that  contained  in  the 


joint  application  of  the  said  Roos  and  Allison,  using  the 
same  re-agent,  namely,  calcined  gypsum,  for  the  strengthen¬ 
ing  or  stiffening  of  the  bubbles,  and  one  different  from  that 
employed  by  the  said  Defendant  Roos  in  his  formula,  Ex¬ 
hibit  Xo.  5,  under  which  he  made  the  said  tile  upon  which  he 
was  awarded  a  reduction  to  practice  by  the  Patent  Office. 

33.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  Defendant  Roos  delayed  his  said  application  for  pat¬ 
ent  pending  the  construction  of  the  machine,  Roos’  Ex¬ 
hibit  Xo.  16,  for  the  continuous  manufacture  of  wallboard 
by  the  process  in  issue,  to  which  wallboard  the  process  in 
issue,  at  the  time  of  the  said  Defendant’s  alleged  reduc¬ 
tion  to  practice  in  the  making  of  his  said  tile,  had  no  known 
application.  That  the  said  machine,  Roos’  Exhibit  No. 
16,  was  not  necessary  for  the  commercial  practice  of  the 
process  in  issue  in  the  manufacture  of  tile,  for  which  the 
Defendant,  United  States  Gypsum  Company,  had  the  neces¬ 
sary  equipment  available  and  in  daily  use,  but  was  only 
required  in  order  to  render  the  said  process  conveniently 
and  economically  available  to  the  United  States  Gypsum 
Company,  to  meet  the  exigencies  of  its  existing  manufactur¬ 
ing  establishments  and  its  extensive  business,  was  for  its 
own  proper  advantage,  use  and  benefit  and  to  its  greater 
profit,  and  not  to  meet  any  difficulty  inherent  in  the  prac¬ 
tice  of  the  process  in  issue. 
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34.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
although  the  Defendant,  United  States  Gypsum 

122  Company,  during  the  period  1922  to  1924,  jhad  a  fully 
equipped  engineering  department,  it  rendered  no  as¬ 
sistance  to  the  Defendant  Roos,  in  the  construction  and 
completion  of  the  machine,  Roos’  Exhibit  No.  1 16,  but  on 
the  contrary  its  officers  and  employees,  particularly  the 
witness  Birdsey,  who  was  in  charge  of  said  department, 
were  largely  engaged  in  inventing  machinery  ^nd  devices 
for  improvement  in  the  manufacture  of  tile  andjwallboard, 
other  than  the  application  of  the  process  in  is|sue  to  the 
manufacture  of  wallboard,  for  which  many  parents  were 
applied  for  during  the  said  period,  as  is  shown  by  Plain¬ 
tiffs’  Exhibit  Z-4. 

35.  The  Court  erred  in  refusing  to  find  as  a  fgct  that  the 
policy  of  the  Defendant,  United  States  Gypsum  Company, 
in  the  filing  of  applications  for  Letters  Patent,  was  one  of 
such  concealment  and  suppression  as  might  b<fest,  in  the 
judgment  of  its  officers,  serve  the  interests  of  the  United 
States  Gypsum  Company. 

36.  The  Court  erred  in  refusing  to  find  as  a  conclusion  of 
law  that  the  Defendant  Roos  abandoned  his  alleged  inven¬ 
tion  prior  to  his  application  for  a  patent  filed  August  20, 
1924,  and  prior  to  his  ultimate  reduction  thereof  to  practice 
in  1924,  and  his  activities  in  respect  thereto,  rather  than 
constituting  a  reduction  to  practice,  amounted  only  to 
abandoned  experiments. 

37.  The  Court  erred  in  refusing  to  find  as  a  Conclusion 
of  law  that  the  Defendant  Roos,  and  his  assignee,  United 
States  Gypsum  Company,  were  not  justified  in  consuming 
the  period  of  time  used  in  construction  and  completion  of 
the  machine,  Roos’  Exhibit  No.  16;  that  the  de|ay  of  the 
Defendant  Roos,  and  his  assignee,  United  Stateg  Gypsum 
Company,  in  applying  for  letters  patent  upon  his  alleged 
invention,  from  the  date  of  his  alleged  reduction  thereof  to 
practice  in  August,  1922,  to  August  20,  1924,  was  not  ex¬ 
cused  by  reason  of  his  construction  and  completion 

123  of  the  machine,  Roos’  Exhibit  No.  16,  for  the  appli¬ 
cation  of  the  process  in  issue  to  the  manufacture  of 

wallboard. 

38.  The  Court  erred  in  refusing  to  find  as  a  Conclusion 
of  law  that  the  Defendant  Roos,  and  his  assignee,  United 
States  Gypsum  Company,  were  not  diligent  in  reducing 

8— 6140a 
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Roos’  alleged  invention  to  practice  from  the  date  of  his 
alleged  conception  thereof  in  June,  1922,  until  his  ultimate 
reduction  to  practice  thereof  in  1924,  long  after  the  plain¬ 
tiff  Rice  had  entered  the  field,  filed  his  application  for 
patent  December  21,  1922,  and  given  his  invention  to  the 
public. 

39.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  policy  of  the  Defendant,  United  States  Gyp¬ 
sum  Company,  in  filing  applications  for  letters  patent,  is 
contrary  to  the  contract  obligation  imposed  by  the  patent 
laws  of  the  United  States  between  the  United  States  and 
its  patentees,  and  to  the  practice  and  policy  of  the  patent 
laws  of  the  United  States. 

40.  The  Court  erred  in  finding  as  a  fact  that  the  Defend¬ 
ants,  Carlisle  K.  Roos  and  the  United  States  Gypsum  Com¬ 
pany,  or  either  of  them,  were  not  stimulated  to  activity  in 
filing  in  the  United  States  Patent  Office  the  application  for 
patent  of  said  Carlisle  K.  Roos,  Serial  No.  733,197,  and 
had  no  knowledge  of  the  subject  matter  of  the  alleged  in¬ 
vention  by  said  Rice  or  by  said  Bayer,  or  the  public  use 
thereof,  prior  to  the  filing  of  said  Roos  patent  application, 
and  had  no  knowledge  of  the  publication  of  information  re¬ 
lating  to  the  subject  matter  of  the  alleged  invention  of  said 
Rice  or  said  Bayer  prior  to  the  filing  of  the  Roos  patent 
application  aforesaid. 

41.  The  Court  erred  in  refusing  to  find  as  a  fact  that  an 
abstract  from  the  British  Patent  issued  to  the  Defendant, 
Erik  Christian  Bayer,  for  the  invention  in  issue  was  pub¬ 
lished  in  the  issue  of  March  10,  1924  of  Chemical  Ab- 

124  stracts,  a  technical  publication  in  general  use  in  the 
industry,  reference  to  which  was  made  on  the  cover 
thereof  under  the  heading  “Building  Materials ”,  so  that 
it  was  not  necessarv  for  one  to  read  the  contents  of  the 
said  publication  in  order  to  be  informed  of  the  said  ab¬ 
stract;  that  the  said  publication  was  received  by  the  de¬ 
fendants,  Carlisle  K.  Roos,  and  his  assignee,  United  States 
Gypsum  Company;  that  the  said  publication  aforesaid 
flowed  over  the  desk  of  H.  E.  Brookby,  Roos’  superior  and 
the  then  Production  Manager  of  the  United  States  Gypsum 
Company  who  customarily  referred  to  said  technical  publi¬ 
cation  in  order  to  keep  himself  posted  on  general  advances 
in  the  art  of  building  materials;  that  the  said  abstract  of 
Bayer’s  British  Patent  on  the  process  in  issue  so  came  to 
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the  attention  of  the  said  H.  E.  Brookby  and  the  United 
States  Gypsum  Company  prior  to  the  filing  of  ftoos  ’  appli¬ 
cation  for  letters  patent  on  the  process  in  issue.! 

42.  The  Court  erred  in  refusing  to  find  as  a  fact  that  in 
the  State  of  California,  at  or  near  the  location  qf  the  activi¬ 
ties  of  the  Plaintiff  Rice,  in  the  practice  of  his  invention  in 
the  building  of  numerous  structures,  the  Defendant,  United 
States  Gypsum  Company,  maintained  a  sales  Organization 
under  the  same  instructions  and  policy  to  observe,  inquire 
into  and  learn  of,  anything  new  or  unusual  in  ^he  industry 
or  the  building  trades  and  report  the  same  to  the  United 
States  Gypsum  Company,  as  it  had  in  the  Stgte  of  New 
York  through  which  it  promptly  learned  of  t}ie  develop¬ 
ment  of  a  new  lightweight  fabricated  gypsum  product  by  its 
then  competitor,  the  Gypsolite  Company,  at  Batavia,  New 
York,  and  was  enabled  thereby  to,  and  did,  anticipate  and 
meet  the  threatened  competition  through  the  development 
and  patenting  by  the  witness  Brookby,  of  the  casein  process 
for  the  manufacture  of  wallboard,  Plaintiffs’  Exhibit 
Z-4. 

125  43.  The  Court  erred  in  refusing  to  find  as  a  fact 

that  immediately  subsequent  to  the  foregoing  pub¬ 
lication,  the  Defendant  Roos,  as  well  as  his  assignee,  United 
States  Gypsum  Company,  and  the  witness  Murrell  G.  Al¬ 
lison,  exhibited  intensely  increased  activity  in  the  experi¬ 
mentation,  perfection  and  ultimate  reduction  to  practice 
of  their  said  alleged  invention  of  the  process  in}  issue,  and 
they,  the  said  Defendant  Roos,  as  well  as  the} said  Roos 
and  Allison  jointly,  promptly  thereupon,  on  ^ugust  20, 
1924,  filed  their  applications  for  patent  therefoir. 

44.  The  Court  erred  in  refusing  to  find  as  fact  that 
the  Defendants  Roos,  and  his  assignee,  United  Spates  Gyp¬ 
sum  Company,  had  knowledge  of  the  subject  matter  of  the 
invention  of  the  Plaintiff  Rice,  or  of  the  Defendant  Bayer, 
or  both,  and  of  the  public  use  thereof  prior  to  thje  filing  by 
Roos  of  his  said  patent  application,  and  were  stimulated 
thereby  to  activity  in  filing  the  application  of  the  said  De¬ 
fendant  Roos,  for  letters  patent,  Serial  No.  733,197. 

45.  The  Court  erred  in  finding  as  a  fact  that  I{)efendant, 
Carlisle  K.  Roos,  was  duly  diligent  in  filing  in  the  United 
States  Patent  Office,  his  said  application  for  patent,  Serial 
No.  733,197,  after  his  conception  and  his  reduction  to  prac¬ 
tice  of  the  invention  in  issue. 
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46.  The  Court  erred  in  finding  as  a  fact  that  the  De¬ 
fendants,  Carlisle  K.  Roos  and  the  United  States  Gypsum 
Company,  or  either  of  them,  have  not  forfeited  their  rights 
to  the  invention  in  issue,  and  are  not  estopped  to  receive 
a  patent  therefor. 

47.  The  Court  erred  in  finding  as  a  fact  that  John  A. 
Rice,  one  of  the  Plaintiffs  herein,  and  Erik  Christian  Bayer, 
one  of  the  Defendants  herein,  were  subsequent  in  point  of 
time  to  Carlisle  K.  Roos,  one  of  the  Defendants  herein,  in 

perfecting  their  inventions. 

126  48.  The  Court  erred  in  refusing  to  find  as  a  fact 

that  John  A.  Rice,  one  of  the  Plaintiffs  herein,  and 
the  senior  party  to  the  Interference,  was  prior  in  point  of 
time,  both  to  the  Defendant,  Carlisle  K.  Roos,  and  to  the 
Defendant,  Erik  Christian  Bayer,  in  the  perfecting  of  his 


said  invention. 

49.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  Defendant,  Carlisle  K.  Roos,  being  a  citizen  of  the 
United  States,  was  the  true,  original  and  first  inventor  of 
the  invention  here  in  issue. 

50.  The  Court  erred  in  finding  as  a  conclusion  of  law 

that  the  invention  in  issue  was  not  before  known  or  used 

bv  others  in  this  countrv  before  said  Roos'  invention  or 
*  » 

discovery  thereof,  w'as  not  patented  or  described  in  any 
printed  publication  in  this  or  any  foreign  country  before 
Roos’  invention  or  discovery  thereof,  or  more  than  two 
years  prior  to  his  application  for  patent  therefor,  as  afore¬ 
said,  and  not  in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  prior  to  his  application  for  patent, 
and  that  the  same  was  not  and  has  not  been  abandoned  b\ 
either  the  Defendant,  Carlisle  K.  Roos,  or  the  Defendant, 
United  States  Gypsum  Company. 

51.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  t lie  application  for  letters  patent  for  said  invention, 
bearing  Serial  Xo.  733,197,  and  filed  by  Defendant,  Car¬ 
lisle  K.  Roos,  on  August  20,  1924,  in  the  United  States 
Patent  Office,  when  filed  conformed  to  all  the  laws  and 
rules  relating  to  the  filing  of  applications  for  letters  pat¬ 
ent  of  the  United  States. 

52.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  Defendant,  Carlisle  K.  Roos,  as  inventor  and  appli¬ 
cant  for  letters  patent  of  the  United  States,  and  Defendant, 
United  States  Gypsum  Company,  as  assignee  of  said  Roos 
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invention  and  said  application  for  patent,  are  en- 

127  titled  to  letters  patent  of  the  United  States  for  the 
invention  here  in  issue. 

53.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  Plaintiff,  John  A.  Rice,  is  not  an  inventor  prior  in 
point  of  time  to  Defendant,  Carlisle  K.  Roos,  'of  the  sub¬ 
ject  matter  of  the  issue,  and  is  not  entitled  to  letters  pat¬ 
ent  of  the  United  States  therefor. 

54.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  tlie  bill  of  complaint  should  be  dismissed  for  want  of 
equity,  with  costs  to  the  Defendants,  Carlisle  K.  Roos  and 
United  States  Gypsum  Company,  to  be  taxed  by  the  Clerk. 

55.  The  Court  erred  in  finding  as  a  conclusion  of  law 
that  the  Commissioner  of  Patents  is  hereby  authorized  to 
issue  such  letters  patent  to  said  Defendants  ^ind  appli¬ 
cant,  Carlisle  K.  Roos,  upon  his  filing  in  the  Patent  Of¬ 
fice  a  copy  of  this  adjudication  and  otherwise  'complying 
with  the  requirements  of  the  law. 

56.  The  Court  erred  in  finding  as  a  conclusion  of  law 

that  a  final  decree  be  entered  in  accordance  with  the  Find¬ 
ings  of  Fact  and  the  Conclusions  of  Law  fouhd  by  the 
Court.  I 

57.  The  Court  erred  in  refusing  to  find  as  a  (conclusion 
of  law  that  the  Plaintiff,  John  A.  Rice,  is  the  Sehior  Party 
to  the  Interference  declared  herein  by  the  Corrjimissioner 
of  Patents  between  his  application  for  patent  afid  that  of 
the  Defendants,  Carlisle  K.  Roos  and  Erik  Christian  Bayer, 
and  the  joint  application  of  Murrell  G.  Allisofi  and  the 
Defendant,  Carlisle  K.  Roos. 

58.  The  Court  erred  in  refusing  to  find  as  a  Conclusion 
of  law  that  the  Plaintiff,  John  A.  Rice,  a  citizen  of  the 
United  States,  is  the  true,  original  and  first  inventor  of 
the  invention  here  in  issue,  namely,  that  defined  in  the 
Count  of  the  Interference,  to- wit : 

128  “The  process  of  forming  a  cellular  cement  which 
comprises  forming  a  tenacious  foam  and  nfixing  the 

foam  with  a  cement.  ” 

i 

! 

59.  The  Court  erred  in  refusing  to  find  as  a  c|onclusion 
of  law  that  the  Plaintiff,  John  A.  Rice,  as  inventor  and 
applicant  for  Letters  Patent  of  the  United  States,  Serial 
No.  608,349,  filed  December  21,  1922,  being  entitled,  “A 
cellular  cement  and  process  for  making  same,”  and  The 
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Bubblestone  Company,  as  assignee  of  said  Rice’s  inven¬ 
tion  and  of  said  application  for  patent,  are  entitled  to 
Letters  Patent  of  the  United  States  for  the  invention  here 
in  issue. 

60.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  Defendant,  Carlisle  K.  Roos,  is  not  an 
inventor  prior  in  point  of  time  to  the  Plaintiff,  John  A. 
Rice,  of  the  subject  matter  of  the  invention  in  issue  as  de¬ 
fined  in  the  Interference  as  aforesaid,  and  is  not  entitled 
to  Letters  Patent  of  the  United  States  therefor. 

61.  The  Court  *erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  Defendant,  Erik  Christian  Bayer,  is  not  an 
inventor  prior  in  point  of  time  to  the  Plaintiff,  John  A. 
Rice,  of  the  subject  matter  of  the  invention  in  issue  as 
defined  in  the  Interference  as  aforesaid,  and  is  not  entitled 
to  Letters  Patent  of  the  United  States  therefor. 

62.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  Jaw  that  the  Commissioner  of  Patents  be  authorized 
and  directed  to  issue  such  Letters  Patent  to  said  Plaintiff, 
John  A.  Rice,  upon  his  filing  in  the  Patent  Office  a  copy 
of  this  adjudication  and  otherwise  complying  with  the  re¬ 
quirements  of  the  law. 

63.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  Defendants,  Carlisle  K.  Roos,  and  the  United 
States  Gypsum  Company,  be  decreed  to  pay  the  costs  here¬ 
in  to  be  taxed  bv  the  Clerk. 

64.  The  Court  erred  in  refusing  to  find  as  a  con- 
129  elusion  of  law  that  a  final  decree  be  entered  in  ac¬ 
cordance  with  the  requested  Findings  of  Fact  and 
Conclusions  of  Law  which  were  refused  bv  the  Court. 

65.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  application  of  the  party  Bayer  Was  filed  under  and 
subject  to  the  provisions  of  the  United  States  Revised  Stat¬ 
utes,  Section  4887,  under  the  terms  of  which  and  those  of 
the  International  Convention,  he  has  elected  to  rely  for 
his  date  of  conception  and  constructive  reduction  to  prac¬ 
tice,  upon  the  date  of  his  filing  his  application  for  patent 
in  Denmark,  to-wit,  September  11,  1922. 

66.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  application  6f  the  party  Bayer  as  filed  in  the  United 
States  materially  departed  from  his  application  as  filed 
in  Denmark,  in  that  the  special  instance  specified  in  the 
disclosure  of  the  American  application  was  44 for  inst.  a 
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substance  produced  from  sea  tang,  the  so-called  j‘ tangin’,’’ 
whereas  the  said  specification  in  the  Danish  Application 
was  “for  instance  the  mucilage  obtained  front  sea-tang, 
the  so-called  ‘tangin’.” 

67.  The  Court  erred  in  refusing  to  find  as  ai  fact  that 

the  party  Bayer  failed  to  disclose  his  invention  in  such  full, 
clear,  concise  and  exact  terms  as  to  enable  any  person 
skilled  in  the  art  or  science  to  which  it  pertained  or  with 
which  it  was  most  nearly  connected  to  make,  jconstruct, 
compound  and  use  the  same.  J 

68.  'Phe  Court  erred  in  refusing  to  find  as  aj  fact  that 
the  specification  of  the  Bayer  application  is  directed  to  the 
art  of  making  lightweight  building  materials  ajid  not  to 
the  art  of  making  tangin,  the  mucilage  obtained  jfrom  sea- 
tang,  whatever  that  may  be,  nor  the  making  of  a  S  tenacious 
foam  from  said  tangin. 

6h.  Idle  Court  erred  in  refusing  to  find  as  a  j  fact  that 
the  making  of  a  tenacious  foam  from  mucilage  |  is  a  new 
art.  I 

130  70.  The  Court  erred  in  refusing  to  find  jas  a  fact 

that  the  said  specification  of  Bayer’s  application 
did  not  sufficiently  disclose  the  process  in  issue  ias  to  en¬ 
able  one  skilled  in  the  art  of  making  lightweight!  building 
materials  either  to  make  tangin,  the  mucilage  obtained  from 
sea-tang,  whatever  that  may  be,  or  to  make  such  a  tenacious 
foam  therefrom  as  would  stand  mixing  with  a  eerpentitious 
material  and  result  in  a  lightweight  building  material. 

71.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  mucilages  as  a  class  will  not  produce  a  tenacious  foam. 

72.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  disclosure  of  Bayer’s  application  does  not  specify  what 
particular  mucilages  may  be  used  to  produce  a  1: 
foam. 

73.  The  Court  erred  in  refusing  to  find  as  a  fact 
specification  of  Bayer’s  'application  refers  to 
which  he  describes  as  being  the  mucilage  obtained  from 
sea  tang,  but  which  word  does  not  appear  in  the]  English 
dictionaries,  cannot  be  found  on  the  American  market,  and 
has  not  been  defined  bv  any  of  the  witnesses. 

74.  The  Court  erred  in  refusing  to  find  as  a  f^ct  that, 
assuming  that  the  word  “tangin”  appearing  in  the  speci¬ 
fication  of  Bayer’s  application,  meant  “the  mucilage  ob¬ 
tained  from  sea-tang”  (likewise  assuming  that  pea-tang 


enacious 

that  the 
;  tangin” 
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means  sea  weeds  as  a  class),  the  disclosure  fails  to  specify 
which  sea  weeds  are  to  be  used  in  making  that  mucilage 
or  how  that  mucilage  is  to  be  made. 

75.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
mucilage  cannbt  be  made  from  all  sea  weed  as  a  class. 

76.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  use  of  caustic  soda  or  some  other  alkali  is  necessary  in 
making  such  a  mucilage  from  sea  weed  as  will  produce  such 

a  tenacious  foam  as  will  stand  mixing  with  a  cemen- 
131  titious  material  and  result  in  a  porous  building 
material. 

77.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
a  mucil'age  from  sea  weed  is  just  as  much  a  mucilage, 
whether  or  not  caustic  soda  or  anv  other  alkali  is  used  in 
making  it. 

78.  The  Court  erred  in  refusing  to  find  as  a  fact  that 

the  specification  of  the  Bayer  application  does  not  specify 

the  necessity  of  the  use  of  caustic  soda  or  of  anv  other 
»  * 

alkali  in  making  such  a  mucilage  from  sea  weed. 

7i).  The  Court  erred  in  refusing  to  find  as  a  fact  that 
the  use  of  caustic  soda  or  of  some  other  alkali  is  not  so 
well  known,  if  known  at  all,  to  those  skilled  in  the  art  of 
making  a  foam  from  sea  weed  as  to  have  made  it  unnec¬ 
essary  for  Bayer  in  his  Danish  application  to  specify  the 
necessity  and  manner  of  its  use. 

80.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
Bayer,  in  his  specification,  fails  to  specify  the  manner  in 
which  a  tenacious  foam  is  made  from  the  so-called  tangin 
“the  mucilage  obtained  from  sea-tang”,  in  that  he  fails 
to  state,  (a)  the  ingredients  to  be  added  to  the  tangin,  the 
mucilage  from  sea-tang;  (b)  the  proper  proportions  of  the 
ingredients  necessary  to  obtain  a  tenacious  foam  from 
tangin,  the  mucilage  obtained  from  sea-tang  (i.  e.,  the 
proper  proportions  of  water  and  the  so-called  tangin). 

81.  The  Court  erred  in  refusing  to  find  as  a  fact  that 
Bayer  does  not  specify  proportions:  (a)  the  proportions 
of  sea-t‘ang  and  water  to  be  used  in  making  the  mucilage, 
(b)  the  proportions  of  tangin  to  be  used  with  water  in 
making  the  tenacious  foam,  (c)  the  proportions  of  gelatin 
to  be  added  in  fnaking  the  tenacious  foam,  (d)  the  propor¬ 
tions  of  formaldehyde  to  be  added  in  making  the  tenacious 

foam. 

82.  The  Court  erred  in  refusing  to  find  as  a  fact 
that  Bayer  does  not  specify  the  material  ingredients 
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necessary  to  make  (a)  fangin,  the  mucilage  obtained  from 
seaweed,  (b)  the  tenacious  foam  to  be  made  from  “tangin 
the  mucilage  obtained  from  sea-tang.” 

83.  The  Court  erred  in  refusing  to  find  as  k  fact  that 
the  use  of  caustic  soda  or  an  'alkali  of  any  kind  is  not  so 
well  known,  if  known  at  all,  to  those  skilled  in  the  art  of 
making  mucilages  from  seaweed,  as  to  have  made  it  un¬ 
necessary  for  Bayer,  in  his  Danish  application,  jto  disclose 

the  necessity  and  manner  of  its  use. 

* 

84.  The  Court  erred  in  refusing  to  find  'as  a  fact  that 
experimentation  is  necessary  in  order  to  determine  from 
Bayer’s  specification: 

i 

(a)  The  proportions  of  water  and  seaweed  |  to  use  in 
making  “tangin”,  the  mucilage  obtained  from  s|eaweed; 

(b)  The  proportions  of  water  and  “the  mucilages  ob¬ 
tained  from  sea-tang,  the  so-called  tangin,”  to  be  used  in 
making  the  tenacious  foam. 

(e)  The  amount  of  gelatin  to  be  used. 

(d)  The  amount  of  formaldehyde  to  use. 


85.  The  Court  erred  in  refusing  to  find  as  aj  fact  that 
unless  informed  from  a  source  outside  of  the  disclosure 
in  Bayer’s  application,  as  to  how  to  proceed  to  ic'arry  out 
Bayer’s  process,  it  would  be  necessary,  for  one  seeking 
to  use  it,  to  practice  and  experiment  as  to  the  ingredients 
to  be  used,  and  the  proportions  of  the  same,  including  water 
in  order  to  make  lightweight  cementitious  building!  material. 

86.  The  Court  erred  in  refusing  to  find  as  a  (fact  that 
the  witnesses,  Miner  and  Huntley,  were  furnisjlied  with 

information  in  addition  to  and  beyond  the!  scope  of 


tiie  disclosure  of  the  Bayer  application,  to-jwit: 

With  a  copy  of  the  Stanford  patent,  the  teaching 


of  which  thev  followed  in  addition  to  the  disclosure  of 


the  Bayer  application  in  practicing  the  process  |*et  forth 
in  the  application  and  without  which  they  would  |not  have 
been  able  to  produce  the  porous  building  material  therein 
described. 

87.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  party  Bayer  is  not  entitled  to  the  date  of 
the  tiling  of  his  application  in  Denmark,  to-wit,  September 


11,  1922,  for  the  purpose  of  establishing  priority,  as  his 
date  of  conception  and,  constructive  reduction  to  practice 
in  the  United  States,  unless  his  said  application  Complies. 
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Avitli  all  the  terms  and  provisions  of  the  United  States  .Re¬ 
vised  Statutes  Section  4887  and  the  terms  of  the  Interna¬ 
tional  Convention,  as  well  also  with  the  terms  and  pro¬ 
visions  of  the  United  States  Revised  Statutes  Section  4888. 

88.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  party  Bayer  is  a  Junior  Party  to  the  In¬ 
terference  declared  herein,  and  that  on  him  rests  the  bur¬ 
den  of  establishing  that  his  United  States  Patent  Appli¬ 
cation  constituted  a  sufficient  disclosure  to  support  the 
count  in  issue. 


81).  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  thai  under  the  terms  and  provisions  of  the  Re¬ 
vised  Statutes  iof  the  United  States,  Section  4887,  and  of 
t lie  International  Convention,  the  party  Bayer  is  not  en¬ 
titled  to  use,  as  his  date  of  conception  and  constructive  re¬ 
duction  to  practice  in  the  United  States,  his  said  date  of 
filing  his  application  in  Denmark,  to-wit,  September  11, 
1922,  but  is  relegated  to  his  actual  date  of  the  filing  of  his 
application  in  the  United  States,  to-wit,  September  8,  19 2d. 

90.  The  Court  erred  in  refusing  to  find  as  a  con- 
134  elusion  of  law  that  the  disclosure  of  the  application 
of  the  party  Bayer  is  insufficient  in  law  and  that  he 
is  not  entitled  to  letters  patent  of  the  United  States  thereon. 

91.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  the  making  of  a  tenacious  foam  from  mucilage, 
being  a  new  art.  it  was  necessary  for  the  party  Bayer  to 
specify  in  his  disclosure  with  such  particular  definiteness 
with  respect  thereto,  that  the  same  could  be  made  without 
experimentation  by  those  skilled  in  the  art  of  making  light- 
weight  building  materials. 

92.  The  Court  erred  in  refusing  to  find  as  a  conclusion 
of  law  that  Bayer  in  the  specification  of  his  Danish  appli¬ 
cation  for  letters  patent,  did  not  disclose  the  necessary  pro¬ 
portions  and  the  necessary  ingredients  for  practicing  his 
process  and,  therefore,  failed  to  disclose  his  invention  in 
such  full,  clear,  concise  and  exact  terms  as  are  required 
by  Section  4888  of  the  Revised  Statutes  of  the  United 
States  and  is  not,  therefore,  entitled  under  the  Interna¬ 
tional  Convention,  to  priority  over  Rice. 

93.  The  Court  erred  in  making  and  entering  the  follow¬ 
ing  final  decree  in  the  cause' of  John  A.  Rice  and  The  Bub- 
blestone  Company,  Plaintiffs,  vs.  Carlisle  K.  Roos  and  the 
United  States  Gypsum  Company,  Defendants,  and  Erik 
Christian  Bayer,  Defendant,  No.  48833,  In  Equity: 
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4  4  Final  Decree 

44  This  cause  having  come  on  to  be  heard  upon  the  bill 
of  complaint  and  amendment  to  the  bill  of  complaint  tiled 
herein  by  the  plaintiffs,  John  A.  Rice  and  The  Bubblestone 
Company,  and  the  answers  of  the  defendants,  Carlisle  K. 
Roos  and  the  United  States  Gypsum  Company  I  and  Erik 
Christian  Bayer,  together  with  the  amendment  to  the  an¬ 
swer  of  Carlisle  K.  Roos  and  the  United  Stated  Gypsum 
Company,  the  plaintiffs  and  the  defendants  being  repre¬ 
sented  by  their  respective  counsel,  and  the  caNe  having 
been  heard  upon  the  23rd  to  the  26th,  inclusive;  of  June, 
A.  D.  1931;  the  6th  to  the  10th,  inclusive,  of  Octoper,  1931; 
the  17th  to  the’  19th,  inclusive,  and  the  23rd  to  the  26th, 
inclusive,  of  February,  1932,  before  Honorable!  F.  Dick¬ 
inson  Letts,  Judge  Presiding,  and  the  Court  having  con¬ 
sidered  the  evidence,  oral  and  documentary,  and  the  physi¬ 
cal  exhibits  introduced  by  all  of  the  parties,  and 
135  having  heard  the  arguments  of  counsel  and  consid¬ 
ered  the  briefs  filed  by  the  parties,  and  being  fully 
advised  in  the  premises,  and  having  heretofore!  made  its 
findings  of  fact  and  conclusions  of  law, 

i 

‘‘It-  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

“1)  That  the  bill  of  complaint  with  the  amendment  there¬ 
to  of  the  plaintiffs,  John  A.  Rice  and  The  Bpbblestone 
Company,  be  and  the  same  is  hereby  dismissed  J  for  want 
of  equity; 

4 4 2)  That  defendant,  Carlisle  K.  Roos,  was  the  original, 
first,  and  sole  inventor  of  the  invention  forming  the  sub¬ 
ject  matter  of  the  count  here  in  issue,  to-wit: 

The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement. 

4 4 3)  That  the  Commissioner  of  Patents  is  hereby  au¬ 
thorized  to  issue  letters  patent  of  the  LTiited  States  upon 
said  invention  on  the  tiling  in  the  Patent  Office  bv  said  Car- 
lisle  K.  Roos  of  a  copy  of  this  adjudication  and  btlienvise 
complying  with  the  requirements  of  law. 

44J)  That  the  defendants,  Carlisle  K.  Roos  and  the 
United  States  Gypsum  Company,  recover  their  ci>sts  from 
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the  said  plaintiffs,  the  same  to  be  taxed  by  the  Clerk  of 
the  Court. 

“  Enter. 

F.  DICKINSON  LETTS, 

Justice 

“Dated  March  6th,  1933,  Washington,  D.  C.?’ 

94.  The  Court  erred  in  making  and  entering  the  fol¬ 
lowing  final  decree  in  the  cause  of  Erik  Christian  Bayer. 
Plaintiff,  vs.  John  A.  Kice  and  The  Bubblestone  Company, 
defendants,  and  Carlisle  K.  Poos  and  the  United  States 
Gypsum  Company,  Defendants,  No.  48832,  In  Equity: 

“Final  Decree 

“This  cause  having  come  on  to  be  heard  upon  the  bill  of 
complaint  filed  herein  by  the  plaintiff,  Erik  Christian 
Bayer,  and  the  answers  of  the  defendants,  John  A.  Rice 
and  The  Bubblestone  Company,  and  the  defendants,  Car¬ 
lisle  K.  Roos  and  the  United  States  Gypsum  Company,  the 
plaintiff  and  the  defendants  being  represented  by  their 
respective  counsel,  and  the  case  having  been  heard  upon 
the  23rd  to  the  26th  inclusive,  of  June,  A.  1).  1931:  the  6th 
to  the  10th,  inclusive,  of  October,  1931 :  the  17th  to  the  19th, 
inclusive,  and  the  23rd  to  the  26th,  inclusive,  of 
136  February,  1932,  before  Honorable  F.  Dickinson 
Letts,  Judge  Presiding,  and  the  Court  having  con¬ 
sidered  the  evidence,  oral  and  documentary,  and  the  physi¬ 
cal  exhibits  introduced  by  all  of  the  parties,  and  having- 
heard  the  arguments  of  counsel  and  considered  the  briefs 
filed  by  the  parties,  and  being  fully  advised  in  the  premises, 
and  having  heretofore  made  its  findings  of  fact  and  con¬ 
clusions  of  law, 

“It  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

“1)  That  the  bill  of  complaint  of  the  plaintiff,  Erik 
Christian  Bayer,  be  and  the  same  is  hereby  dismissed  for 
want  of  equity: 

“2)  That  defendant,  Carlisle  K.  Roos,  was  the  original, 
first  and  sole  inventor  of  the  invention  forming  the  sub¬ 
ject  matter  of  the  count  here  in  issue,  to-wit: 

The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
a  cement. 
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“3)  That  the  Commissioner  of  Patents  is  hereby  author¬ 
ized  to  issue  letters  patent  of  the  United  States  iupon  said 
invention  on  the  filing  in  the  Patent  Office  by  Carlisle  K. 
Roos  of  a  copy  of  this  adjudication  and  otherwise  comply¬ 
ing  with  the  requirements  of  law; 

4 ‘4)  That  the  defendants,  Carlisle  K.  Roo^  and  the 
United  States  Gypsum  Company,  recover  their  qosts  from 
the  said  plaintiff,  the  same  to  be  taxed  by  the  Clerk  of  the 
Court. 

“Enter. 

F.  DICKINSON  LETTS, 

Justice 

“Dated  March  6th,  1933,  Washington,  1).  C.”  j 

9o.  The  Court  erred  in  refusing  to  make  and!  enter  the 
following  final  decree  in  the  cause  of  John  A.  Rice  and 
The  Bubblestone  Company,  Plaintiffs,  vs.  Carlisle  K.  Roos 
and  the  United  States  Gypsum  Company,  Defendants,  and 
Erik  Christian  Bayer,  Defendant,  No.  48833  in  |Equity: 

“This  cause  having  come  on  to  be  heard  upon  the  bill 
of  complaint  and  amendment  to  the  bill  of  complaint  filed 
herein  by  the  plaintiffs,  John  A.  Rice  and  The  Bubblestone 
Company,  and  the  answers  of  the  defendants,  Carlisle  K. 
Roos  and  the  United  States  Gypsum  Company  jand  Erik 
Christian  Bayer,  together  with  the  amendment  to  the 
answer  of  Carlisle  K.  Roos  and  the  United  States 
137  Gypsum  Company,  the  plaintiffs  and  the  defendants 
being  represented  by  their  respective  counsel,  and 
the  case  having  been  heard  upon  the  23rd  to  thc[  26th,  in¬ 
clusive,  of  June,  A.  D.  1931;  the  6th  to  the  10th,  j  inclusive, 
of  October,  1931;  the  17th  to  the  19th,  inclusive,  and  the 
23rd  to  the  26th,  inclusive,  of  February,  1932,  ijefore  the 
Honorable  F.  Dickinson  Letts,  Presiding  Judges,  and  the 
Court  having  considered  the  evidence,  oral  andjdocumen- 
tary,  and  the  physical  exhibits  introduced  by  all  of  the 
parties,  and  having  heard  the  arguments  of  counsel  and 
considered  the  briefs  filed  by  the  parties,  and  being  fully 
advised  in  the  premises,  and  having  heretofore  made  its 
findings  of  fact  and  conclusions  of  law, 

“It  is  hereby  ordered,  adjudged  and  decreed  as  follows: 

“(1)  That  the  plaintiff,  John  A.  Rice,  was  thj?  original 
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first  and  sole  inventor  of  the  invention  forming  the  sub¬ 
ject  matter  of  the  count  here  in  issue,  to-wit: 

“  ‘The  process  of  forming  a  cellular  cement  which  com¬ 
prises  forming  a  tenacious  foam  and  mixing  the  foam  with 
the  cement.’ 

“(2)  That  the  Commissioner  of  Patents  be  and  he  is 
herebv  authorized  and  directed  to  issue  Letters  Patent  of 
the  United  States  upon  the  said  invention  to  the  plaintiff 
John  A.  Rice  upon  his  filing  in  the  Patent  Office  a  copy  of 
this  adjudication  and  otherwise  complying  with  the  require¬ 
ments  of  law. 

“(3)  That  the  plaintiffs,  John  A.  Rice  and  The  Bubble- 
stone  Company,  recover  their  costs  of  the  said  defendants, 
Carlisle  K.  Roos  and  the  United  States  Gypsum  Company 
and  Erik  Christian  Baver,  to  be  taxed  bv  the  Clerk  of  the 
Court. 

“F.  DICKINSON  LETTS, 

Judge  of  the  Supreme  Court  of 
i  the  District  of  Columbia .” 

96.  The  Court  erred  in  failing  to  find  the  facts  specially 
relating  to  the  conception,  reduction  to  practice,  abandon¬ 
ment,  concealment  or  suppression,  by  the  defendant,  Car¬ 
lisle  1\.  Roos,  of  the  invention  in  issue,  and  of  his  stimula¬ 
tion  to  activity  in  filing  his  application  for  patent.  Serial 
No.  733,197,  in  the  United  States  Patent  Office,  in  conform¬ 
ity  with  Equity  Rule  701/1>  of  the  Supreme  Court  of  the 
United  States. 

ROSE  &  EICHENAUER, 

H.  H.  BYRNE, 

9 

At  to  megs  for  John  A.  Rice  and 

The  Bubblestone  Com  pang. 

138  Service  acknowledged  this  15th  day  of  January, 
1934. 

GEO.  W.  HANSEN, 

JOHN  W.  GUIDER, 
Attorneys  for  Carlisle  K.  Roos  et  al. 

Service  acknowledged  this  15th  dav  of  Januarv,  1934. 

J.  T.  NEWTON, 

Attorney  for  Erik  Christian  Bayer. 

Memorandum. 

January  19, 1934. — Statement  of  Evidence  submitted  and 
signed  in  duplicate. 
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Designation  of  Record . 
Filed  April  12,  1933. 


The  Clerk  will  please  prepare  transcript  of  record  on 
appeal  and  include  therein  the  following: 

1.  Bill  of  Complaint  filed  by  John  A.  Rice!  and  The 
Bubblestone  Company. 

2.  Bill  of  Complaint  filed  by  Erik  Christian  B^yer. 

3.  Answer  of  defendant,  Erik  Christian  Bay^r,  to  Bill 
of  Complaint  filed  by  John  A.  Rice  and  The  Blibblestone 
Company. 

4.  Answer  of  defendants,  Carlisle  K.  Roos  and  United 
States  Gypsum  Company,  to  Bill  of  Complaint  filed  by 
John  A.  Rice  and  The  Bubblestone  Company. 

5.  Answer  of  defendants,  John  A.  Rice  and  The  Bubble¬ 
stone  Company,  to  the  Bill  of  Complaint  filed  by  Erik 
Christian  Bayer. 

6.  Answer  of  defendants,  Carlisle  K.  Roos  and  United 

States  Gypsum  Company,  to  the  Bill  of  Complaijnt  filed  by 
Erik  Christian  Bayer.  j 

7.  Amendment  to  Bill  of  Complaint  filed  by  John  A. 

Rice  and  The  Bubblestone  Company.  j 

8.  Amendment  to  Answer  of  defendants,  Carlisle  K. 
Roos  and  United  States  Gypsum  Company,  to  Bill  of  Com¬ 
plaint  filed  by  John  A.  Rice  and  The  Bubblestjone  Com¬ 
pany. 

9.  Stipulation  of  Counsel  consolidating  Cause  [No.  48833 
in  Equity  with  Cause  No.  48832  in  Equity,  for  trial. 

10.  Stipulation  of  Counsel  filed  June  *16,  193lj 


fypsum  Company  filed  by  John  A.  Rice  and  Tl^e 

stone  Company  at  No.  48833,  in  Equity,  on  March  6, 
140  1933,  and  Requests  for  Findings  of  Fact  land  Con¬ 

clusions  of  Law  Ex  Parte  John  A.  Rice  and  The 
Bubblestone  Company,  with  exception  noted  to  John  A. 
Rice  and  The  Bubblestone  Company  to  the  refusal  of  the 
same  bv  the  Court. 

12.  Objections  to  Findings  of  Fact  and  Conclusions  of 
Law  proposed  by  Carlisle  K.  Roos  and  United  States 
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Gypsum  Company,  filed  by  John  A.  Rice  and  The  Bubble- 
stone  Company,  at  No.  48832,  in  Equity,  on  March  6,  1933, 
and  Requests  for  Findings  of  Fact  and  Conclusions  of  Law 
Ex  Parte  John  A.  Rice  and  The  Bubblestone  Company, 
with  exception  noted  to  John  A.  Rice  and  The  Bubblestone 
Company  to  the  refusal  of  the  same  by  the  Court. 

13.  Requests  of  the  parties  John  A.  Rice  and  The  Bub¬ 
blestone  Company  for  Findings  of  Fact  and  Conclusions 
of  Law  in  respect  of  the  party  Erik  Christian  Bayer,  filed 
March  6,  1933,  with  exception  noted  to  John  A.  Rice  and 
The  Bubblestone  Company  to  the  refusal  of  the  same  by 

1  V  V 

the  Court. 

14.  Findings  of  Fact  and  Conclusions  of  Law,  filed  at 
No.  48833,  in  Equity,  with  exception  thereto  noted  to  John 
A.  Rice  and  The  Bubblestone  Company. 

15.  Findings  of  Fact  and  Conclusions  of  Law,  filed  at 
No.  48832,  in  Equity,  with  exception  thereto  noted  to  John 
A.  Rice  and  The  Bubblestone  Company. 

16.  Final  Decree  with  appeal  of  John  A.  Rice  and  The 
Bubblestone  Company  noted  thereon,  filed  March  6,  1933, 
at  No.  48833,  in  Equity. 

17.  Final  Decree,  with  appeal  of  John  A.  Rice  and  The 
Bubblestone  Company  noted  thereon,  filed  March  6,  1933, 
at  No.  48832,  in  Equity. 

18.  Memorandum  of  Court’s  opinion,  if  any;  if  no  opinion 
filed,  please  certify  to  this  effect.  (No  opinion 

141  filed.  F.  E.  Cunningham,  Clerk.) 

19.  Petition  and  Order  allowing  Appeal,  filed 

March  27,  1933,  at  No.  48832,  in  Equity,  by  Erik  Christian 

Baver. 

* 

20.  Statement  of  Evidence. 

21.  All  Exhibits  mentioned  and  referred  to  in  the  State¬ 
ment  of  Evidence.  See  Statement  of  Evidence. 

22.  Assignments  of  Error  on  behalf  of  John  A.  Rice. 

23.  Assignments  of  Error  on  behalf  of  Erik  Christian 

Baver. 

• 

24.  This  Designation. 

ROSE  &  EICHENAUER, 

Attorneys  for  John  A.  Rice  and 
i  The  Bubblestone  Company. 

J.  T.  NEWTON, 

Attorney  for  Erik  Christian  Bayer. 
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Service  of  the  within  Designation  of  Record  accepted 
and  receipt  of  a  copy  thereof  acknowledged  this  :12th  day 
of  April,  1933. 

JOHN  W.  GUIDER, 

7  | 

Attorney  for  Carlisle  K.  Roos  chid 

United  States  Gypsum  Co\npany. 

142  Supreme  Court  of  the  District  of  Columbi^. 

. 

United  States  of  America, 

District  of  Columbia ,  ss: 

I,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court 
of  the  District  of  Columbia,  hereby  certify  the  foregoing 
pages  numbered  from  1  to  141,  both  inclusive,  to  fc>e  a  true 
and  correct  transcript  of  the  record  according  to  directions 
of  counsel  herein  filed,  copy  of  which  is  made  part  of  this 
transcript  in  cause  No.  48832  in  Equity,  wherein  Erik 
Christian  Bayer  is  Plaintiff  and  John  A.  Rice  ^t  al.  are 
Defendants,  and  cause  No.  48833  in  Equity,  whetein  John 
A.  Rice  et  al.  are  Plaintiffs  and  Carlisle  K.  R<j>os  et  al. 
are  Defendants,  as  the  same  remain  upon  the  fil^s  and  of 
record  in  said  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  hame  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  19th  day  of  January,  1934.  j 

[Seal  Supreme  Court  of  the  District  of  Colutnbia.] 

FRANK  E.  CUNNINGHAM, 

Clerk, 

By  CHAS.  B.  COFLIN, 

Assistant  Clerk. 
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| 

143  &  144  In  the  Supreme  Court  of  the  district  of 

Columbia. 

Consolidated  Causes  in  Equity. 

Nos.  48,83'2  and  48,833.  ! 

Both  Suits  under  Section  4915,  Revised  Statutes  of  the 
United  States,  to  Obtain  a  Patent.  | 

Erik  Christian  Bayer 

vs. 

John  A.  Rice  and  The  Bubblestone  Company!  Carlisle 
K.  Roos  and  United  States  Gypsum  Company, 

and  I 

i 

John  A.  Rice  and  The  Bubblestone  CompLny 

i 

vs. 

i 

Carlisle  K.  Roos  and  United  States  Gypsum  j  Company 

and  Erik  Christian  Bayer. 

Statement  of  the  Evidence. 

Before  Mr.  Justice  F.  Dickinson  Letts.! 

i 

June  2^,  1931. 

Appearances :  j 

i 

For  Erik  Christian  Bayer:  James  T.  Newton,  j 
For  John  A.  Rice  and  The  Bubblestone  Company:  Don 
Rose,  H.  II.  Byrne,  Charles  S.  Grindle,  Jerome  ^l.  Miller, 
Edward  E.  Reinhold,  II.  Prescott  Gatley. 

For  Carlisle  K.  Roos  and  United  States  Gypsum  Com¬ 
pany:  Frank  J.  Hogan,  John  W.  Guider,  Arthur  |A.  Olson, 
George  W.  Hansen,  Sidney  Neuman. 

145  | 

To  Messrs.  Jones,  Addington,  Ames  &  Seibold,  Prank  J. 
Hogan,  and  John  W.  Guider,  Attorneys  for  Carlisle  K. 
Roos  and  The  United  States  Gypsum  Company,  and 
James  T.  Newton,  Attorney  for  Erik  Christian  Bayer: 

Please  take  notice  that  the  within  Statement  of  Evidence 
will  be  submitted  to  the  Court  for  settlement  or  approval 

9— 6140a  ! 


i 
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on  the  twenty-ninth  day  of  August,  1933,  at  10:00  o’clock 
A.  M.,  or  as  soon  thereafter  as  Counsel  can  be  heard. 

ROSE  &  EICHENAUER, 

Attorneys  for  John  A.  Rice  and 

The  Bubblestone  Company. 

Service  of  the  foregoing  Notice  and  a  copy  of  the  within 
Statement  of  Evidence  acknowledged  this  —  day  of 
August,  1933. 

JOHN  W.  GUIDER, 

!  Attorneys  for  Carlisle  K.  Roos  and 

The  United  States  Gypsum  Company. 

J.  T.  NEWTON, 

Attorney  for  Erik  Christian  Bayer. 

This  Statement  of  Evidence  contains  the  substance  of 
all  the  evidence  given  on  the  hearing  on  this  cause,  and 
each  of  the  exceptions  stated  to  have  been  taken  by  the 
Attorneys  for  the  parties  John  A.  Rice  and  The  Bubble- 
stone  Company,  were  so  taken  and  were  duly  allowed  and 
noted  bv  the  Court,  and  in  order  that  each  and  everyone 
thereof  may  be  preserved  and  made  of  record  this  State¬ 
ment  of  Evidence  is  duly  stated,  approved,  signed  and 
ordered  to  be  made  of  record  in  the  above  entitled  cause 
this  19th  day  of  January,  1934. 

Bv  the  Court : 

F.  DICKINSON  LETTS, 

Justice. 

We  consent. 

EDW.  E.  REINHOLD, 

Attorney  for  Jolm  A.  Rice  and 
The  Bubblestone  Company. 

GRANT  BURROUGHS, 

Att’y  for  Bayer. 

GEO.  W.  HANSEN, 

Attorney  for  Carlisle  K.  Roos  and 
The  United  States  Gypsum  Company. 
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U.  S.  Patent  No.  341,072  to  Stanford . 

153  Testimony  in  the  Form  of  Depositions  Taken  on 

Behalf  of  the  Parties  John  A.  Rice  and  the  Bubble- 
stone  Company  in  the  Patent  Office  Proceeding. 

154  John  Ainsworth  Rice. 

John  Ainsworth  Rice,  called  as  a  witness  in  his  own  be¬ 
half,  having  been  first  duly  sworn,  did  testify  as  follows: 

Direct  examination. 

By  Mr.  Byrne: 

My  name  is  John  Ainsworth  Rice  and  my  age  fifty-five. 
I  am  a  mining  geologist  by  occupation  and  live  at  805  Santa 
Barbara  Road,  Berkeley,  Calif. 
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I  had  an  ordinary  high  school  education  and  studied  four 
years  at  Stanford  University — 1893  to  1897.  Since  then 
I  have  been  continuously  engaged  in  various  mining  work 
and  finally  as  Consulting  Engineer  and  Geologist  for  about 
twenty  years.  The  following  is  a  general  resume  of  the 
work  I  have  done  and  positions  I  have  held  since  leaving 
Stanford  University : 

Miner,  British  Columbia  and  Idaho,  1897-1898; 

Assaver  and  Mining  Engineer,  Cochiti  Gold  Mining  Co., 
Bland,  New  Mexico,  1.898-1899; 

Superintendent,  Navajo  Gold  Mining  Co.,  Bland,  New 
Mexico,  1899-1900 ; 

Assistant  Superintendent  of  Construction,  Douglas  Re¬ 
duction  Works,  at  the  Copper  Queen  Consolidated  Mining 
Co.,  Douglas,  Arizona,  1900-1903; 

Independent  exploration  in  Sonora  and  Chihuahua,  Mex¬ 
ico,  and  development  for  the  Guavanopa  Mining  Co.,  1903- 
1905; 

Consulting  Mining  Engineer,  El  Paso,  Texas,  1905-1912 ; 

Manager  of  the  Pittsburgh  Lorrain  Syndicate  and  for 
W.  L.  Curry  of  Pittsburgh,  in  Ontario,  Canada,  1912-1916; 

Manager  as  above  and  engaged  in  exploration  of  the  oil 
fields  in  Utah  for  the  Duquesne  Association,  1916-1917; 

President,  the  Bubblestone  Co. 

155  I  have  been  a  consulting  mining  geologist  and  ac- 
tivelv  a  member  of  the  American  Institute  of  Min- 
ing  Engineers  since  1900. 

During  the  last  four  years  I  have  experimented  almost 
continuouslv  with  artificial  or  cementatious  building  mate- 
rial.  I  am  the  Mr.  Rice  who  is  the  applicant  of  the  Appli¬ 
cation  Serial  No.  60S, 349,  filed  December  21,  1922.  involved 
in  this  interference,  and  the  inventor  of  the  invention  set 
forth  and  claimed  therein. 

During  the  years  1920  and  1921,  and  a  part  of  1922,  I 
was  studying  building  materials  particularly,  attempting 
to  find  a  way  to  produce  a  building  material  of  light  weight. 
Early  in  October,  or  perhaps  it  was  about  the  middle  of 
October,  1922,  I  arrived  home  from  a  geological  trip  which 
had  consumed  three  months  in  the  Sierra  Nevadas  of  Cali¬ 
fornia,  and  took  up  my  interrupted  laboratory  work  in  con¬ 
nection  with  building  material.  One  dav  as  I  was  on  mv 
way  to  San  Francisco  I  bought  a  copy  of  the  Literary 
Digest  and  read  therein  an  article  telling  of  a  certain  light- 
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weight  cementitious  material  that  was  being  manufactured 
in  New  Jersey.  In  this  material  the  manufacturer  pro¬ 
duced  voids  by  inserting  particles  of  paraffine  Nvax,  and 
permitting  the  cement  to  harden ;  afterwards  the  wax  was 
removed  bv  heat  therebv  leaving  voids.  It  occurred  to  me 
that  there  might  be  a  cheaper  way  to  produce  thei  voids.  I 
immediately  thought  of  a  jelly,  made  of  water  and  some¬ 
thing  like  glue.  That  day  I  bought,  on  Market  Street,  San 
Francisco,  a  small  amount  of  glue  and  took  it  hoine  to  my 
laboratory'.  The  next  day  or  soon  thereafter  I  made  up  a 
five  per  cent,  jell  of  glue  and  water.  This  jell  Contained 
five  per  cent,  glue  and  ninety-five  per  cent,  water!  There¬ 
after  I  passed  the  jell  through  a  screen  several  times  in 
order  to  cut  it  up  into  small  particles  in  imitation  of  the 
particles  of  wax  that  I  had  read  of.  I  then  mixed  some 
Portland  cement  and  sand  and  mixed  these  particles  with 
it  in  certain  proportions  and  put  the  material  in  a  piold  and 
permitted  it  to  harden.  I  did  this  experiment  sev- 
150  oral  times  and  while  washing  the  laboratory  dishes, 
after  they  had  contained  this  glue,  I  poured  some 
water  into  a  test  tube  which  had  contained  some  of[  the  glue 
and  I  shook  it  up,  immediately  noting  that  a  f<j>am  was 
produced,  and  there  I  conceived  the  possibility  ojf  substi¬ 
tuting  the  foam  for  the  particles  of  jell,  thus  introducing 
air  voids  into  the  cement.  I  immediately  tried!  this  by 
mixing  up  water  and  cement,  and  then  attempting  to  mix 
the  foam  I  had  produced  into  the  cement.  I  was |  success¬ 
ful  the  first  time.  I  made  the  discovery  in  the  t<|st  tubes 
which  I  have  just  described  and  referred  to  in  tlie  latter 
part  of  the  month  of  October,  1922.  J 

Rice’s  Exhibit  No.  1  is  a  copy  of  the  Literary  Digest 
for  October  21,  1922.  It  is  a  copy  of  the  same  magazine  I 
read  on  the  car  the  time  I  have  just  spoke  concerning. 

Rice’s  Exhibit  No.  1  entered  in  evidence. 

Rice’s  Exhibit  No.  2  is  the  note  book  I  used  on  (October 
23,  1922,  and  thereafter  in  my  laboratory. 

Rice’s  Exhibit  No.  3  is  another  of  my  notebook^  and  is 
a  continuation  of  my  notes  which  occur  in  the  first  note 
book,  Rice’s  Exhibit  No.  2.  i 

Rice’s  Exhibits  Nos.  2  and  3  entered  in  evidence.) 

I 

The  results  as  to  hardening  in  my  experiments  [were  so 
favorable  that  I  considered  the  material  of  greatj  impor- 
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tance  and  immediately  began  to  plan  to  apply  for  a  patent. 
I  disclosed  my  invention  to  mv  wife  during  the  time  these 
notes  were  being  recorded.  This  was  approximately  the 
first  of  November.  I  disclosed  it  also  to  Mr.  Thomas  J. 
Hampton  of  San  Francisco  whose  office  is  in  the  Phelan 
Building,  San  Francisco.  I  disclosed  it  to  my  brother, 
H.  B.  Rice,  who  at  that  time  lived  in  Douglas,  Arizona,  and 
who  now  lives  in  Santa  Cruz,  Cal.  at  38  Highland  Avenue. 
I  also  disclosed  it  to  Mr.  A.  H.  Heller  a  neighbor  of  mine 
in  Berkeley,,  and  to  Mr.  Bernard  Maybeck,  an  architect, 
who  lives  in  Berkeley,  and  to  Mr.  and  Mrs.  John 
157  Gurney  Burtt  who  live  in  Los  Angeles.  I  also  dis¬ 
closed  it  to  my  brother,  E.  M7.  Rice,  who  lives  in 
Santa  Cruz,  and  to  many  others.  Rice’s  Exhibit  No.  8, 
four  papers  bound  with  a  pin,  is  a  statement  which  I  wrote 
myself  on  my  typewriter  dated  at  San  Francisco  Novem¬ 
ber  10,  1922.  My  signature  is  affixed  thereto.  One  of  the 
papers  is  a  leaf  from  my  note  book  which  I  turned  over 
to  Munn  &  Company,  Patent  Attorneys,  for  their  informa¬ 
tion.  This  is  a  notation  made  bv  the  Attornev  at  the  time 

*  •> 

I  gave  him  this  paper  to  make  out  my  application.  I 
don’t  know  what  the  first  sheet  is.  I  received  these  papers 
from  Mr.  Koehl  of  Munn  &  Company  who  found  them  in 
his  files.  It  was  from  the  disclosures  on  these  papers  and 
my  conferences  with  my  attorneys  that  my  patent  applica¬ 
tion  was  prepared. 

I  kep’t  specimens  of  the  material  that  I  made  in  accord¬ 
ance  with  the  recorded  experiments  and  tested  these  speci- 
ments  with  special  respect  to  the  qualities  that  I  was  try¬ 
ing  to  produce — lightweight  and  strength.  The  quality  of 
light  weight  is  one  that  can  be  tested  approximately  by  just 
simply  observation.  The  quality  of  hardness — well,  being 
a  geologist  I  have  been  accustomed  to  testing  rocks  all 
mv  life  in  a  general  wav,  and  the  methods  that  I  have  used 
are  those  common  to  geologists:  The  test  of  appearance 
and  hardness.  If  a  material  is  very  soft  you  can  scratch 
it  with  your  thumb  nail.  If  it  is  harder  you  mav  not  be 
able  to  make  an  impression  with  your  thumb  nail,  and  then 
you  can  use  a  harder  substance,  often  a  piece  of  ivory.  If 
it  is  still  harder  you  can  use  a  harder  material,  usually  a 
piece  of  steel.  I  used  my  knife  usually  in  testing  these 
specimens.  Yes,  I  tested  all  these  specimens  in  that  way 
and  others.  Rice’s  Exhibit  No.  4  and  the  individual  blocks 
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identified  from  4-A  to  4-T  inclusive  are  the  bricks  which 
I  made  in  the  months  of  November  and  December  1922,  and 
there  may  be  some  made  subsequent  to  that  also.  There 
is  appearing  upon  each  of  these  blocks,  a  serial  number. 
This  number  refers  directly  to  the  number  of  the  experi¬ 
ment  as  referred  to  in  the  notes  previously  referred  to  by 
me. 

Rice’s  Exhibit  No.  4  and  Exhibit  4-A  to  4-T  inclusive 
entered  in  evidence. 

I  wish  to  state  that,  although  it  is  not  recorded  on  the 
notebook,  that  I  have  tested  all  of  these  samplejs. 

Rice’s  Exhibit  No.  5  is  a  bowl  which  I  used  f^r  the  pur¬ 
pose  of  making  foam  in  the  making  of  Bubblesto^*«.  Rice’s 
Exhibit  No.  6  is  a  paddle  concrete  mixer  which  jl  designed 
and  made  in  order  to  mix  cement  slurry  with  bubbles  in 
December  of  1922  or  January  of  1923.  I  believe  t  first  used 
it  in  my  laboratory  in  the  latter  part  of  Dcceihber,  1922. 
I  am  certain  that  I  used  it  during  the  month  of  January, 
1923.  Rice’s  Exhibit  No.  7  is  the  foam  or  screen  paddle 
mixer  which  machine  I  made  possibly  in  the  latter  part 
of  November,  1922  and  which  I  used  in  |December, 
158  1922  for  all  of  my  larger  size  experiments.  It  was 

used  for  the  beating  of  bubbles  and  in  the  mixing 
of  cement  in  Bubblestone.  It  superseded  the  bowl,  Rice’s 
Exhibit  No.  5.  j 

Rice’s  Exhibits  Nos.  5,  6,  and  7  entered  in  evidence. 

Rice's  Exhibit  No.  9  is  a  broken  slab  of  Bhbblestone 
which  I  made  mvsclf  in  November  or  December  1922.  I 

f 

know  positively  how  it  was  broken.  Upon  finishing  the 
slab  it  lay  in  my  back  yard  in  Berkeley  for  mahy  months 
under  observation.  I  finally  tilted  it  up  against  the  back 
fence,  a  high  board  fence  we  had  there,  and  it!  remained 
in  that  position  until  November,  1925.  On  tile  16th  of 
November,  1925,  I  moved  my  household  from  that  vicinity 
to  a  point  in  Berkeley  many  blocks  distant,  and  this  slab, 
as  well  as  the  major  part  of  all  the  Bubblestonb  material 
that  had  collected  was  thrown  into  a  truck  one  day  during 
my  absence,  and  taken  to  my  home  on  Santa  Barbara  Road 
and  thrown  out.  The  truckman  had  not  been  instructed  to 
handle  it  carefully,  and  threw  it  all  out  into  a  pile,  thus 
breaking  the  slabs  into  small  pieces.  Subsequently  I  gath¬ 
ered  them  up  and  stored  them  in  the  back  yard,  where  I 
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found  them  this  morning.  Rice’s  Exhibit  Xo.  10  is  a  frag¬ 
ment  of  the  slab  Rice’s  Exhibit  Xo.  9.  Rice’s  Exhibit  Xo. 
11  is  a  fragment  of  the  Bubblestone  slab  made  by  me  in 
January,  1923.  There  are  no  marks  by  which  I  can  be  cer¬ 
tain  of  the  exact  date. 

Rice’s  Exhibits  Xos.  9,  10  and  11  entered  in  evidence. 

Rice’s  Exhibit.  Xo.  12  is  a  block  made  bv  me  in  June, 
1923.  It  bears  the  number  1710  which  refers  to  an  experi¬ 
ment  bearing  the  same  number  recorded  in  mv  note  book. 
Rice’s  Exhibit  Xo.  13  is  a  cylinder  of  Bubblestone  made  by 
me  in  January!,  1923.  Rice’s  Exhibit  Xo.  14  was  made  in 
a  mold  16  inches  high  and  was  later  cut  to  a  one  foot 
length.  Mv  note  book  shows  this  Exhibit  to  have  been 

C1  v 

made  on  February  12,  1923.  It  bears  the  number  1477  and 
the  experiment  bearing  the  same  number  in  my  note  book 
discloses  the  material  from  which  it  was  made.  Rice’s 
Exhibit  Xo.  15  is  a  portion  of  the  slab  of  Bubblestone  which 
I  made  in  June,  1923.  It  bears  the  date  June  9,  1923.  It 
is  only  a  portion  of  a  very  much  larger  slab.  At  that  time, 
I  had  a  table  of  concrete  about  three  feet  wide  and  seven 
feet  long  and  I  placed  side  pieces  on  it  and  used  the  ma¬ 
chine  Rice’s  Exhibit  Xo.  6,  to  make  up  sufficient  in  one  or 
two  mixes  to  cover  the  table  top  to  the  thickness  of  this 
slab.  Then  the  following  day,  when  the  material  had  par¬ 
tially  hardened,  I  sliced  it  into  boards  and  blocks.  Rice’s 
* 

Exhibit  Xo.  16  is  a  part  of  a  cylinder  that  I  made  early  in 
the  year  1923.  Rice’s  Exhibit  Xo.  17  is  a  portion  of  a 
cylinder  that  I  made  on  July  20,  1923.  Rice’s  Exhibit  Xo. 

18  is  one  of  my  characteristic  specimens  and  bears  the 
number  1612  and  the  date  May  24,  1923,  which  was  the 

date  upon  which  it  was  made.  My  notes  include  an 
159  experiment  bearing  the  same  number,  1612,  and  the 

same  date,  May  24,  1923,  as  well  as  a  record  of  the 
materials  and  method  of  making  it.  Rice’s  Exhibit  Xo. 

19  is  a  part  of  one  of  the  slabs  made  by  me  in  the  months 
of  January  and  February,  1923.  These  slabs  were  cast  on 
a  large  table  and  sliced  up  into  blocks.  This  is  one  of  the 
smaller  pieces  that  was  sliced  with  a  knife.  Rice’s  Exhibit 
Xo.  20  is  a  note  book  from  which  I  have  just  read.  Rice’s 
Exhibit  Xo.  21  is  a  photograph  and  represents  a  small 
structure  of  bubblestone  which  was  built  in  the  fall  of 
1923  at  a  summer  resort  near  Lake  Tahoe.  This  structure 
was  built  by  my  brother  and  myself  with  the  assistance  of 
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laborers.  This  structure  is  a  lodge  and  was  intended  for 
summer  residence  in  the  mountains.  Rice’s  Exhibit  No. 
22  is  a  photograph  of  myself  shown  holding  a  beating 
machine  containing  foam.  The  assistant  stands  on  the 
opposite  side  of  the  machine.  This  was  taketi  at  Lake 
Tahoe  in  the  fall  of  1923  when  we  were  building  the  lodge 
to  which  I  have  just  referred.  Rice’s  Exhibit  !  No.  23  is 
another  photograph  taken  at  the  same  time  shewing  my¬ 
self  and  the  same  assistant.  I  am  standing  by  the  machine 
in  the  photograph — that  is  shown  in  the  other  photograph. 
This  machine  was  used  for  making  foam.  Thq  lodge  to 
which  I  have  just  referred  was  made  of  bubblestohe.  Rice’s 
Exhibit  No.  24  is  a  photograph  showing  impregnated  bur¬ 
lap  and  other  textiles  with  bubblestone  by  dipping  same 
in  liquid  bubblestone  and  then  placing  in  place  abd  permit¬ 
ting  it  to  harden.  As  shown  in  this  picture,  thiR  material 
was  than  spread  out  as  in  a  roof,  laid  down  \ikp  shingles 
but  still  wet  so  that  the  shingles  cemented  themselves  to¬ 
gether  leaving  a  continuous  roof  of  bubblestone 
with  the  textile.  I  presume  that  this  photograph 
in  December  of  the  year  1923  and  those  experiments  lasted 
but  a  short  time  and  immediately  thereafter  we  began  work¬ 
ing  on  a  house  using  this  material  for  Mr.  Mavbeck.  Mr. 

Mavbeck  is  a  well  known  architect  with  an  office  in 
160  the  Lick  Building,  San  Francisco.  His  name  is  Mr. 

Bernard  Mavbeck. 

Rice’s  Exhibit  No.  25  is  a  picture  of  the  samp  kind  of 
structure  made  at  the  same  time  but  shows  a  vertical  wall 
rather  than  a  sloping  roof.  In  this  construction,  the  sheets 
were  hung  up  on  a  vertical  wall  and  allowed  tp  harden. 
This  photograph  was  then  taken.  Rice’s  Exhibit  No.  26 
is  another  photograph  showing  the  frame  and  roof  of  what 
we  called  the  Mavbeck  house  or  studio  which  m^  brother 
and  myself,  with  the  assistance  of  laborers,  built  in  Jan¬ 
uary  and  February,  1924.  This  photograph  shows  the 
house  in  an  unfinished  condition.  The  house  at  the  time  the 
photograph  was  taken  was  only  partly  finished.  Rice’s 
Exhibit  No.  27  another  photograph,  shows  the  hoqse  as  we 
finished  it.  The  roof  and  the  side  walls  of  this  hpuse  were 
all  covered  with  the  bubblestone  textile.  Rice’s  Exhibit 
No.  28  another  photograph,  shows  another  view  of  jthe  same 
house  but  this  was  taken  apparently  before  Rice’s^  Exhibit 
No.  27  as  the  house  is  shown  in  an  unfinished  Condition. 


Reinforced 
was  taken 
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The  photograph,  Rice’s  Exhibit  Xo.  29,  is  another  view 

of  the  same  house  taken  about  the  same  time. 

The  construction  of  this  house  was  begun  in  January, 

1924  and  finished  in  the  early  part  of  February  of  that 

year.  It  is  now  occupied.  It  is  situated  in  North  Berkeley 

on  Buena  Vista  Road.  The  address  is  2711  Buena  Vista 

Road,  the  residence  of  B.  R.  Mavbeck  if  anvbodv  cares 
•  •  •  • 

to  see  it. 

The  photograph,  Rice’s  Exhibit  Xo.  30,  shows  a  quan¬ 
tity  of  foam  spread  about  the  house  in  imitation  of  snow 
which  photograph  we  made  before  moving  the  machinery 
away  from  the  finished  house. 

The  various  cement  blocks  and  cylinders,  Rice’s  Exhibits 
9  to  19  inclusive,  entered  in  evidence. 


The  note  book,  Rice’s  Exhibit  Xo.  20,  entered  in  evidence. 


161  The  photographs,  Rice's  Exhibits  21  to  30  inclu¬ 
sive,  entered  in  evidence. 

By  Mr.  Hansen:  Objection  is  made  to  the  photographs 
which  are  identified  as  Exhibits  21  to  30  inclusive  inas¬ 
much  as  the  photographs  are  not  properly  proven  nor  are 
photographs  proper  evidence  in  this  proceeding. 

By  Mr.  Byrne:  The  photographs  referred  to  are  sub¬ 
mitted  in  support  of  the  statements  appearing  in  the  pre- 
liminarv  statement  bv  Mr.  Rice. 


The  mixing  bowl,  Rice’s  Exhibit  No.  5,  was  used  by  me 
in  small  scale  experiments  in  the  latter  part  of  October, 
1922  and  in  the  early  part  of  November,  1922,  and  for  small 
experiments  continuously  since  then.  The  larger  size  ma¬ 
chine  with  the  crank  upon  it  and  wire  screen  paddles,  Rice’s 
Exhibit  Xo.  7,  was  used  by  me  for  larger  scale  experiments 
and  when  I  heretofore  in  my  testimony  stated  that  the 
larger  machine,  Rice’s  Exhibit  Xo.  7,  superseded  the  use 
of  the  bowl  Rice’s  Exhibit  Xo.  5,  I  meant  to  convey  that 
I  thereafter  used  the  crank  machine,  Rice  Exhibit  Xo.  7, 
in  all  of  my  large  scale  experiments.  I  did  not  mean  to 
imply  that  I  used  the  larger  machine  first,  that  is  before 
I  used  the  bowl,  because  I  wish  it  distinctly  understood 
that  the  verv  first  container  I  used  in  mixing  the  foam  for 

mt  _  *-• 

making  bubbles  was  the  bowl,  Rice’s  Exhibit  Xo.  5;  an 
ordinary  egg  whip  was  used  to  mix  the  foam  in  the  bowl. 

The  photograph,  Rice’s  Exhibit  Xo.  31,  shows  the  yards 
of  Mr.  O’Bryan’s  bubblestone  plant  at  a  little  place  called 
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Seabeach  just  outside  of  Monterey,  Cal.  Mr.  O’Bryan  gave 
me  this  photograph  within  the  last  three  months.  The 
photograph,  Rice’s  Exhibit  No.  32,  is  also  a  view  qf  a  part 
of  Mr.  O’Bryan’s  yard  showing  slabs  of  bubblestone  in¬ 
tended  for  the  making  of  septic  tanks.  Mr.  0  ^Bryan ’s 

162  son  Garvin  gave  me  this  within  the  last  three  months 
at  the  same  time  he  gave  me  the  photograph  Rice’s 

Exhibit  No.  31.  Rice’s  Exhibit  No.  33  is  a  photograph  of  an 
unfinished  house  at  the  little  town  of  Seabeacli  near  Mon¬ 
terey  built  by  a  man  by  the  name  of  Smith  who  bought  the 
blocks  of  bubblestone  from  Mr.  O’Bryan.  This  phdtograph 
was  given  to  me  by  Mr.  O’Bryan  within  the  last  three 
months  at  the  same  time  lie  gave  me  Rice’s  Exhibits  Nos. 
31  and  32.  Rice’s  Exhibit  No.  34  is  a  photograph  of  an 
incomplete  incubator  building  built  to  house  a  veify  large 
10,000  egg  incubator,  in  the  town  of  Seabeach  ne^r  Mon¬ 
terey.  This  was  built  by  Mr.  O’Bryan  and  Mr.  (j) ’Bryan 
handed  me  this  photograph  within  the  last  three  months. 
Rice’s  Exhibit  No.  35  is  a  photograph  of  a  small  bungalow 
built  by  Mr.  Smith  at  Seabeach  near  Monterey,  Chi.  Mr. 
Smith  bought  the  bubblestone  blocks  from  Mr.  (j)  ’Bryan 
and  built  this  house  himself.  Mr.  O’Bryan  handed jme  this 
photograph  within  the  last  three  months.  Rice’s  Exhibit 
No.  36  is  likewise  a  photograph  of  the  same  liou^e  as  is 
shown  on  the  photograph  Rice’s  Exhibit  No.  35. 

The  photographs,  Rice’s  Exhibits  Nos.  31  to  36  inclusive, 
entered  in  evidence. 

By  Mr.  Hansen:  Objection  is  made  to  these  Exhibits 
Nos.  31  to  36  inasmuch  as  these  exhibits  are  incoijnpetent 
and  are  not  proper  evidence. 

The  block,  Rice’s  Exhibit  No.  37,  is  one  that  I  made  on 
November  10,  1922  in  mv  laboratorv  in  Berkelev,  Cal.  at 
1165  Arch  Street.  At  that  time,  I  was  corresponding  with 
my  brother,  H.  B.  Rice  who,  at  that  time,  lived  in  Douglas, 
Ariz.  I  sent  him  this  block.  Rice’s  Exhibit  No.  38  is  like¬ 
wise  a  block  of  bubblestone  with  my  number  1409.  My 
brother  recently  handed  this  to  me  and  I  identify  it  by 
the  pencil  mark  I  put  on  it  at  the  time  he  gave  it!  to  me. 
This  is  also  a  block  I  sent  to  him  when  lie  lived  in  Douglas, 
Ariz.  This  was  in  the  early  part  of  1923  hnd  by 

163  referring  to  mv  note  book  under  No.  1409,  tlie  num- 
ber  appearing  on  this  block,  I  find  that  it  was  made 

in  January,  1923.  The  block,  Rice’s  Exhibit  No.  3^,  bears 

i 
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the  number  1484.  This  block  was  handed  to  me  quite  re¬ 
cently  by  my  brother  and  was  sent  by  me  to  him.  It  is  dated 
February  16,  1923. 

The  blocks,  Rice’s  Exhibits  Nos.  37,  38  and  39,  entered 
in  evidence. 

Rice’s  Exhibit  No.  40,  a  block,  is  a  specimen  of  bubble- 
stone  made  on  the  25th  of  June,  1926.  In  the  making  of 
this,  I  used  white  Atlas  Cement  and  white  sand  from  Mon¬ 
terey.  Rice’s  Exhibit  No.  41  is  a  sample  of  bubblestone  and 
is  marked  X-4  and  was  made  bv  one  of  the  assistants  in 
my  laboratory  quite  recently  within  the  last  four  weeks. 

The  blocks,!  Rice’s  Exhibits  Nos.  40  and  41  entered  in 
evidence. 

In  the  early  part  of  the  year  1925,  Mr.  H.  R.  O’Bryan 
began  with  the  manufacture  of  septic  tanks  made  of  bubble- 
stone  of  which  he  has  sold  a  large  number  up  to  the  pres¬ 
ent  time  beginning  in  1925.  A  little  later  in  1925,  he  built 
a  certain  building  which  he  called  an  incubator  house  for 
one  of  his  customers,  of  bubblestone  blocks.  Thereafter, 
he  built  a  bungalow  in  Monterev  of  Bubblestone  blocks. 
About  the  same  time,  a  Mr.  Smith  at  Seabeach  near 
Monterev  built  a  garage  which  he  thereafter  turned  into  a 
domicile  all  of  bubblestone  blocks,  and  later  he  built  a  cot 
tage  of  bubblestone  blocks,  and  still  later,  lie  started  an¬ 
other  cottage  which  is  now  finished,  all  of  bubblestone 
blocks.  Mr.  O’Bryan  built  in  1926,  a  public  school  house 
at  Seabeach,  near  Monterey,  of  bubblestone  blocks.  In 
1924,  I  made  bubblestone  blocks  in  McKeesport,  Pennsvl- 
vania,  aggregating  five  cubic  yards  of  material.  These 
blocks  have  since  been  built  into  a  small  house  at 
McKeesport. 

164  Rice’s  Exhibit  No.  34  is  a  photograph  of  the  May- 
beck  House  I  mentioned.  Rice’s  Exhibit  No.  35  is 
a  photograph  of  the  front  of  the  little  house  made  by  Mr. 
Smith  which  I  just  described  and  Rice’s  Exhibit  No.  36 
is  a  photograph  of  the  same  building  at  Seabeach,  within 
two  or  three  miles  of  Monterey. 

Cross-examination. 

By  Mr.  Hansen : 

In  those  davs  I  was  using  a  rather  heavv  solution  of 

•  w  %> 

glue,  namely,  5  per  cent  glue  and  95  per  cent  water.  I 
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put  a  certain  proportion  of  glue  in  cold  water  afid  allowed 
it  to  soak  until  it  was  thoroughly  expanded  or  Swollen.  I 
then  took  this  glue  and  water  and  heated  it  gently  to  about 
70  degrees — not  much  warmer;  until  the  glue  went  into 
solution,  and  then  I  added  sufficient  water  to  make  the  mix¬ 
ture  5  per  cent  glue  and  95  per  cent  water.  I  then  took 
a  portion  of  this  solution,  a  few  spoonfuls  at  fhat  time, 
in  a  little  mixing  bowl,  and  with  an  eggwhip  boat  it  into 
a  foam.  I  then,  in  another  dish,  mixed  up  a  certain  amount 
of  cement  and  water,  sometimes  including  sand,  but  not 
always,  and  mixed  it  to  a  thin  slurry.  I  then  beajt  the  bub¬ 
bles  some  more,  to  make  them  as  fine  as  possible,  ind  added 
them  to  the  solution.  Usually  I  measured  the  ajnount  by 
spoonfuls,  and  added  them  to  the  slurry,  and  stifred  them 
up  until  the  mass  was  homogeneous,  and  then  jpoured  it 
into  some  kind  of  a  mold.  For  the  first  experiments  I 
poured  it  out  into  little  pats  and  allowed  it  to  jmrden. 

I  made  my  first  experiment  using  glue  and  v|ater  and 
beating  this  solution  into  a  foam  between  October  23,  1922, 
and  November  1, 1922.  i 

Referring  to  the  character  of  the  foam  that  t  secured 
the  first  time  that  I  beat  up  this  solution  of  glue  ahd  water, 
the  foam  was  imperfectly  beaten.  It  contained  {oo  much 
water  and  was  sloppy,  but  the  characteristic  result  fol¬ 
lowed,  namely,  the  bubbles  remained  in  the  mixture.  The 
first  glue  that  I  used  was  Knox  Gelatin. 

The  date  of  my  first  recorded  experiment  in  which  I 
used  a  foam  and  mixed  therewith  a  cement  to  produce  a 
cellular  product  was  November  5,  1922.  This  date  jis  shown 
bv  my  note  book.  Prior  to  this  time  I  disclosed  rriv  inven- 
tion  to  my  wife  but  I  cannot  remember  definitely  Us  to  the 
date.  I  gave  one  of  the  samples  of  products  of  mt  experi¬ 
ments  made  by  me  between  November  1,  1922,  and  Novem¬ 
ber  5,  1922,  to  Mr.  Hampton,  I  sent  one  to  my  brother  in 
Douglas,  Ariz.,  and  I  had  others  at  the  house  which  were 
lost.  I  have  not  produced  any  samples  of  the  cellular  ce¬ 
ment  that  I  made  between  November  1  and  Novejmber  5, 
1922.  I 

I  gave  the  name  Bubblestone  to  my  product  on  or  about 
November  11,  1922. 

Referring  to  my  note-book,  Rice’s  Exhibit  No.  3,  under 
the  date  December  16,  1922,  I  find  a  record  of  th^  use  of 

I 
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formulin  to  improve  the  foam.  This  is  the  first  record  of 
the  use  of  formaldehyde  but  I  first  used  formaldehyde  for 
this  purpose  before  this  date.  I  had  been  experimenting 
with  it,  without  recording  the  experiments,  to  harden  the 
glue. 

In  the  year  1923  I  discontinued  the  use  of  formulin  be¬ 
cause  I  found  other  substances  that  better  served  my  pur¬ 
pose.  The  percentage  of  formulin  which  I  discovered  was 
best  to  use  in  strengthening  the  foam  is  the  one  that  I 
gave  in  the  statement  which  I  wrote  out  and  gave  to  Munn 
&  Company,  Patent  Attorneys,  for  use  by  them  in  drafting 
my  patent  application.  One-fifth  of  one  per  cent,  is  therein 
mentioned. 

165  I  found  in  my  experiments  that  all  glues  did  not 
foam  equally  well.  The  substance  we  call  glue  is  not 
a  material  that  is  always  of  the  same  character.  I  mean  to 
say  that  some  kinds  of  glue  are  better  than  other  kinds  of 
glue  for  various  purposes.  There  are  also  different  grades 
of  glue,  a  grade  that  is  more  expensive  and  most  expensive, 
and  other  grades  are  less  expensive,  etc.  The  kind  of  glue 
that  foams  the  best  appeared  to  me  to  be  the  higher  priced 
glue.  These  glues  had  not  been  subjected  to  great  heat  for 
a  long  period.  So  I  endeavored  for  that  reason  to  buy  glue 
that  was  of  the  best  kind.  In  a  general  way  I  do  not  know 
of  any  glue  that  will  not  act  as  a  foaming  agent.  I  found  out 
that  the  most  expensive  glue  was  the  best  foaming  agent 
during  December,  1922  and  1923.  I  was  experimenting  for 
many  months.  I  do  know  of  some  glues  that  are  less  desir¬ 
able  as  a  foaming  agent  than  other  glues.  Those  less  desire- 
able  glues  would,  however,  serve  as  foaming  agents  in  mak¬ 
ing  a  practical  cellular  cement  product.  In  my  experiments 
I  tried  what  I  was  lead  to  believe  were  the  two  extreme 
glues.  The  best  kind  is  that  glue  which  is  made  from  hides 
and  hoofs  of  animals  and  the  worst  kind  is  that  which  is 
produced  from  the  bones.  They  call  it  bone  glue.  That  bone 
glue  was  the  lowest  form  of  all,  but  nevertheless  I  did 
make  cellular  cement  using  it.  I  was  experimenting  with 
glue  all  through  November  and  December,  1922,  and  I  think 
that  it  was  at  that  time  that  I  went  into  this  matter  verv 

ml 

deeply.  At  any  rate  by  the  middle  of  December  I  knew  that 
bone  glue  was  not  as  satisfactory  as  a  foaming  agent  as  was 
the  glue  made  from  hides  and  hoofs.  I  did  not  specify  any 
particular  type  of  glue  in  my  memorandum  of  November 
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10, 1922,  Rice’s  Exhibit  No.  8,  because  I  mentally  classed  all 
glue  as  being  the  same  substance,  and  had  not  foiund  any 
that  would  not  work,  and  deemed  it  unnecessary  ti  go  into 
that  in  such  a  paper.  In  my  notes  I  mention  gelatiij,  S.  glue 
and  Cooper’s  glue.  That  is  all  I  remember  having  Recorded 
in  the  note  book.  I  believe  that  the  first  time  that  S  glue 
is  mentioned  in  my  note  book  is  under  the  date  of  December 
5,  1922.  Cooper’s  glue  is  first  mentioned  in  |my  note 

166  book  under  the  date  December  17, 1922. 

The  experiments  referring  to  the  use  of  silicate  jell 
do  not  relate  to  the  matter  here  in  issue.  I  did  not  get  a 
foam  from  silicate  jell. 

In  my  memorandum  of  November  10,  1922,  forming  a 
part  of  Rice’s  Exhibit  No.  8, 1  state  that  “I  have  discovered 
that  glue  or  gelatine,  silicic  acid  gel,  and  many  oth^r  kinds 
of  gel  may  be  used  to  make  the  foam  or  lather.  ’  ’ 

In  using  silicic  acid  jell  I  combine  it  with  othei*  ingre¬ 
dients  such  that  the  silicic  acid  jell  is  not  the  base  of  the 
foam — that  is — I  mean  not  the  important  basis  of  the  foam. 
I  would  not  say  that  I  am  able  to  produce  a  foam  |suitable 
for  these  operations  with  silicic  jell  without  any  other 
ingredient. 

In  my  memorandum  of  November  10, 1922  forming  a  part 
of  Rice’s  Exhibit  No.  8, 1  state:  j 

“  Celluloid  solution  might  be  used  to  make  a  latter  that 
is  entirely  proof  against  water,  and  that  would  have  great 
strength.’’ 

I  have  not  used  celluloid  solution  alone  in  a  mix  pi  mak¬ 
ing  a  foam  for  making  Bubblestone.  However,  I  have  used 
celluloid  solution  as  one  of  the  ingredients  in  sucl^  a  way 
that  it  adds  to  the  waterproofing  material. 

167  Experiment  No.  1336  in  my  notebook  is  tjie  first 
recorded  experiment  in  which  I  made  a  foam  and 

added  the  foam  to  a  cement  to  form  a  cellular  product.  The 
date  of  this  experiment  is  November  5,  1922.  The  potation 
under  No.  1336  in  this  notebook  is — one  part  neat — that 
means  one  part  neat  cement — three  parts  bubbles — that 
means  three  parts  of  foam.  That  is  all  that  is  recorded  here 
with  respect  to  that  operation.  That  means  to  me  ihough, 
that  I  made  a  mix  of  one  part  neat  cement  and  three  parts 
bubbles  and  mixed  them  up  into  a  mixture. 
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168  In  making  experiment  No.  1336  I  used  the  little 
bowl  of  Rice’s  Exhibit  No.  5,  and  usually  beat  the 

bubbles  in  the  bowl,  say  one-third  or  one-half  full  of  bubbles, 
and  I  then  took,  with  a  very  large  cooking  spoon,  a  number 
of  spoonfuls  of  cement  from  the  sack,  and  made  a  volume 
of  cement  slurry,  sometimes  using  sand,  and  sometimes  not, 
using  an  amount  of  cement  slurry  in  proportion  to  the 
amount  I  wanted,  with  respect  to  the  bubbles — just  an 
approximation. 

Then  I  would  measure  the  amount  of  slurry  that  I  had — 
the  number  of  spoonfuls,  and  then  I  would,  having  in  mind 
the  number  of  spoonfuls  of  cement  slurry,  take  the  proper 
proportion  of  spoonfuls  of  foam  from  the  other  vessel,  and 
mix  them  in,  taking  one  spoonful  at  a  time.  The  briquette 
that  I  so  made  was  about  4  inches  square,  or  perhaps  a  half 
larger,  or  round,  for  I  usually  cast  them  in  a  pat.  I  do  not 
know  what  happened  to  the  briquettes  resulting  from  the 
experiment  1336. 

The  test  that  I  submitted  the  material  to  that  was  made 
under  experiment  No.  1336  was  to  set  it  aside  for  observa¬ 
tion.  I  observed  them  for  manv  da  vs — some  of  them  for 
months — afterwards,  noting  frequently  how  hard  they  were 
getting  by 'the  simple  test  of  my  thumb  nail  or  knife  to 
scratch  it  with,  or  by  breaking.  It  was  merely  a  test  that 
I  could  make  by  casual  inspection. 

Referring  to  experiment  1337,  under  date  of  November 
7,  1922,  I  do  not  see  any  recorded  data  that  would  warrant 
me  in  stating  that  a  foam  was  employed.  The  recorded 
words  might  be  interpreted  as  a  jell  or  as  a  foam.  I  fre¬ 
quently  made  foam  in  those  days  of  a  solution  as  strong  as 
a  7%  solution  of  glue  or  even  a  10%  solution.  I  believe  that 
this  was  beaten  to  a  foam,  but  I  may  be  mistaken.  I  would 
get  a  very  stiff  foam  by  using  a  7%  glue  solution.  This 
foam,  however,  would  be  more  easily  beaten  into  a  cement 
slurrv  than  a  thinner  foam. 

Referring  to  experiment  1340,  about  which  I  testified  on 
direct  examination,  the  record  of  this  experiment  is  not  so 
plainly  stated  that  I  could  be  positive  as  to  just  what 

169  I  did.  I  presume  I  did  mix  1  part  of  cement  to  2 
parts  7%%  Knox  gelatin,  beaten  into  a  jell.  The 

result  of  that  I  believe  would  make  a  very  stiff  jell,  which 
would  be  too  stiff  for  convenient  operation.  The  sort  of 
briquette  made  from  such  ingredients  would  be  one  that 
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would  set  very  slowly,  probably  take  weeks  to  set},  but  ulti¬ 
mately  it  would  set  to  a  satisfactory  substance,  j  It  would 
perhaps  not  serve  as  a  satisfactory  building  material  until 
it  had  finally  set.  It  would  perhaps  be  a  satisfactory  mate¬ 
rial  after  it  had  set,  but  it  would  be  inconvenient  to  wait 
so  long  for  it  to  set.  I  would  not  consider  as  satisfactory 
a  method  of  making  building  materials  that  took  Iso  long  a 
time  to  set  if  I  knew  how  to  make  it  set  quicker,  bit  if  I  did 
not  know  how  and  nobody  else  knew  how,  it  mig^t  be  con¬ 
sidered  very  satisfactory. 

Referring  to  the  recorded  data  of  experiment^  1340  to 
1345,  inclusive,  recorded  under  the  date  of  November  4,  the 
recorded  data  justifies  me  in  stating  that  I  first  mixed  up 
a  tenacious  foam  and  then  added  thereto  a  cement  tj)  produce 
a  cellular  product.  I  do  not  know  where  the  specimens  are 
resulting  from  experiments  1340  to  1345,  inclusive.  These 
specimens  are  destroyed. 

I  made  a  number  of  experiments  on  Novembeif  5,  1922, 
employing  the  different  quantities  about  which  I  have  testi¬ 
fied,  in  an  endeavor  to  find  out,  in  the  case  of  bubbles  and 
cement,  I  imagine,  different  qualities,  to  get  different  speci¬ 
fic  gravities.  I  was  just  experimenting  with  these  different 
mixes  on  November  4. 

I  do  not  have  a  sample  of  the  material  that  I  m^de  in  ac¬ 
cordance  with  experiment  1346  recorded  under  date  of 
November  11th. 

Prior  to  November  10, 1922,  the  date  of  my  memorandum 
of  Rice’s  Exhibit  No.  8, 1  made  a  cellular  cement  product  in 
which  I  produced  foam  by  employing  100  parts  of  glue,  2000 
parts  of  water,  and  10  parts  of  formulin.  I  do  not  think 
that  I  have  any  recorded  experiment  prior  to  November  10, 
1922,  in  which  I  employed  formulin.  It  was  a  simplje  matter 
which  I  carried  in  my  mind. 

I  do  not  believe  that  I  have  any  recorded  experiment 
wherein  I  determined  that  a  solution  made  up  of  1%  glue, 
98%%  water,  and  %th  of  1%  formulin  would  make  a  satis¬ 
factory  foam.  I  did  not  record  an  experiment  of  this 
character  because  I  did  not  consider  at  that  time  tl^at  those 
experiments  with  the  foam  compound  were  of  sufficient  im¬ 
portance  to  put  down  in  writing.  I  had  not  reached  a 
sufficiently  definite  point  in  the  mix  to  care  to  record  it 
properly.  These  are  opinions. 
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X  Q.  138.  Would  you  today,  in  the  light  of  your  past  ex¬ 
perience  consider  a  solution  made  up  of  100  parts  glue,  2000 
parts  water  and  10  parts  formulin  as  being  a  practical  solu¬ 
tion  for  the  making  of  a  cellular  product?  A.  Yes. 

X  Q.  139.  How  long  would  you  have  to  beat  such  a  solu¬ 
tion  to  make  a  satisfactory  foam?  A.  Perhaps  in  the  little 
bowl,  by  hand,  five  minutes,  perhaps  less.  In  a  machine 
properly  constructed  it  might  be  done  in  a  fraction  of  a 
minute. 

X  Q.  140.  And  how  does  the  foaming  efficiency  of  the 
solution  I  have  just  mentioned  compare  with  the  foaming 
efficiencv  of  the  solution  you  would  use  todav?  A.  It  would 
be  hard  to  beat  and  contain  more  water.  That  is  the  sole 
difference. 

On  November  10,  1922, 1  was  still  experimenting  with  the 
making  of  the  foam  and  was  still  experimenting  with  the 
making  of  the  foam  when  I  made  the  pencil  corrections  on 
the  memorandum  of  November  10,  1922.  These  pencil  cor¬ 
rections  were  probably  made  around  November  30,  1922.  I 
had  foams  that  were  satisfactory  as  far  as  I  had  gone  but 
I  knew  from  former  experiments  that  I  could  always  get 
something  better  by  experimenting. 

170  There  is  a  notation  under  experiment  1352  which 
reads  as  follows:  “ Does  not  set  at  all  after  2  davs.” 
That  means  that  the  material  still  staved  in  the  mold  and 
was  still  soft.  It  had  not  set. 

Referring  to  experiment  No.  1354  of  Rice  Exhibit  No.  2, 
the  notation  “December  12,  hardened  to  exhibition  hard¬ 
ness’ ’  means  better  hardness  than  I  had  been  getting.  It 
was  very  satisfactory.  The  size  of  the  molds  used  in  experi¬ 
ments  1353  and  1354  was  small,  sometimes  holding  only  a 
few  spoonfuls.  I  do  not  have  the  products  resulting  from 
experiments  1353  and  1354.  I  set  them  aside  for  observa¬ 
tion.  Some  were  kept  for  a  considerable  time  in  the  labora¬ 
tory,  and  the  unsatisfactory  ones  were  thrown  out.  After 
the  making  of  experiment  No.  1353  in  which  I  employed 
dextrine  in  the  foaming  solution,  I  abandoned  the  use  of 
dextrine  soon  after  because  dextrine  interfered  with  the 
setting  of  the  cement. 

On  page  2  of  Rice’s  Exhibit  3,  under  the  date  of  Decem¬ 
ber  16th,  the  following  record  appears:  “Dec.  16.  5000  c.  c. 
water,  50  grams  glue  S  and  10  grams  formulin.”  The 
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relative  proportions  of  the  ingredients  in  this  solution  are 
approximately  1%  of  glue  and  l/5th  of  1  per  cent  of  for- 
mulin  on  the  basis  of  100  per  cent  water.  The  foaming  quali¬ 
ties  of  this  foaming  solution  did  not  stiffen  immediately,  in 
that  the  foam  was  wet  and  too  thin  for  convenience.  That  is 
the  meaning  of  the  notation  “N.  G.  Too  thin.”  In  so  far 
as  the  resulting  materials  were  concerned,  it  w^uld  be  a 
satisfactory  material  for  making  a  practical  bubblestone  or 
cellular  cement,  but  it  would  be  somewhat  inconvenient  to 
mix  it.  The  word  “ discarded”  written  across  the  aforesaid 
data  which  has  just  been  read  into  the  record  uhder  date 
of  December  16  means  that  this  formula  was  thrown  out  at 
some  time  and  was  not  further  used,  presumably  because  I 
had  improved  it.  This  mixture  as  recorded  was  m^de  with¬ 
out  a  number.  That  means  that  at  the  time  I  mac^e  it  I  did 
not  mix  a  mixture  of  bubblestone.  At  the  time  that  I  put 
the  notation  “N.  G.  Too  thin”  on  that  data  shefet  I  con¬ 
cluded  that  the  solution  did  not  have  the  proper,  foaming 
qualities — probably  because  it  had  been  boiled.  I  do  not 
see  anything  in  my  record  of  subsequently  recorded  experi¬ 
ments  that  would  show,  independent  of  my  recollection,  that 
that  particular  formula  was  used  in  the  making  of  bubble¬ 
stone  samples  but  some  of  these  experiments  that  are  re¬ 
corded  were  undoubtedly  made  with  that  formula. 

Referring  to  the  experiment  recorded  under  date  of  No¬ 
vember  15,  I  was  then  experimenting  with  gum  ar&bic  and 
with  dextrine,  for  the  purpose  of  experimenting  with  all 
possible  foaming  agents.  I  thought  these  materials  would 
be  easily  foamed,  more  easily  foamed  than  glue,  bqt  in  this 
experiment  I  found  that  they  interfered  seriously  with 
the  setting  of  the  cement.  I  think  I  abandoned  th^m  then, 
or  soon  after.  But  I  found  that  dextrine  and  gum  arabic 
were  not  suitable  for  my  purpose. 

I  considered  it  important  that  the  proper  kind  of]  glue  be 
selected  in  making  a  practical  foam  solution  but  not  essen¬ 
tial.  The  kind  of  glue  I  found  that  suited  me  the  ijest  was 
the  kind  designated  as  “S  Glue”.  That  was  designated 
under  the  date  December  16,  1922.  The  term  “S  Glue” 
appears  here  also  (pointing  to  the  memorandum  ori  page  1 
at  the  bottom  of  Rice’s  Exhibit  No.  3). 

171  In  those  samples  wherein  I  employed  V2  of  1% 
formulin  I  cast  briquettes,  and  I  cast  two  in  tjie  form 
of  cylinders.  I  kept  these  samples  for  days,  weeks,  and 
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months,  noting  the  hardness  and  comparing  them  with 
samples  previously  made.  They  were  just  such  tests  as 
could  be  made  in  the  ordinary  way. 

I  found  that  by  adding  a  small  portion  of  formaldehyde 
to  the  solution  of  glue  and  water,  the  bubbles  would  be 
toughened.  The  toughening  action  of  the  formaldehyde  on 
the  bubbles  would  depend  upon  the  amount  of  formaldehyde 
added.  Sufficient  formaldehyde  might  be  added  to  practi¬ 
cal!  v  inhibit  the  formation  of  bubbles.  Probably  5%  of 
formaldehyde  would  cause  the  glue  to  become  so  solidified, 
and  I  am  not  sure  that  in  that  event  I  would  not  be  able  to 
mix  a  foaming  compound.  So  much  formaldehyde,  I  be¬ 
lieve,  would  cause  the  glue  to  lose  its  stickiness  and  it  would 
not  be  a  satisfactory  solution  to  use  in  Bubblestone.  At 

V 

this  time  I  always  used  formaldehyde  with  glue  and  water, 
and  I  have  tried  it  out  with  other  things  in  connection  with 
my  experiments.  1  would  not  be  positive  that  I  have  used 
it  in  connection  with  commercial  Bubblestone.  I  used  it  in 
some  of  my  work  to  some  extent,  but  I  found  that  formal¬ 
dehyde  had  a  very  serious  effect  on  the  ultimate  strength 
of  the  cement,  and  I  finally  came  to  the  conclusion  that 
formaldehyde  did  affect  the  strength  of  the  cement.  My 
idea  of  the  chemical  reasons  is  largely  theoretical.  Formu- 
lin  would  act  in  the  same  way,  because  formulin  is  a  solu¬ 
tion  of  formaldehyde.  As  a  result  of  my  experiments  in 
the  use  of  formaldehyde  or  formulin,  the  results  showed 
that  large  amounts  of  formaldehyde  would  be  certainly 
undesirable.  However,  small  amounts,  such  as  might  be 
put  into  cement  by  using  a  foam  compound  containing  %th 
of  1%  of  formaldehyde,  would  probably  be  negligible  in 
effect.  As  to  whether  I  use  formaldehyde  at  the  present 
time  in  any  of  my  Bubblestone  compositions  made  from 
cement,  I  object  to  answering  the  question  for  no  particular 
reason  other  than  that  it  does  not  seem  to  apply  to  the 
present  investigation  and  upon  advice  of  counsel. 

The  recorded  data  does  not  mention  the  use  of  formalde¬ 
hyde  but  the  data  does  say  that  I  used  a  foaming 
172  solution  and  the  foaming  solutions  I  was  working 
with  at  that  time  contained  formaldehyde.  I  just  put 
the  glue  in  a  small  amount  of  water  and  allowed  it  to  soak 
for  as  long  as  I  cared  to  spend  the  time — sometimes  over 
night,  sometimes  only  a  few  minutes.  However,  I  en¬ 
deavored  to  get  it  soaked — that  is  saturated  with  water.  I 
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then  heated  the  mixture  gently  until  the  glue  went  into 
solution.  I  then  mixed  it  with  the  proper  amount  of  water 
to  give  the  amount  of  solution  desired,  adding  thereto  the 
amount  of  formalin  desired. 

173  I  heated  the  solution  to  bring  the  glue!  into  solu¬ 
tion.  I  always  heated  the  solution  of  glue  knd  water, 
but  I  did  not  always  heat  the  formulin  solution,!  but  some¬ 
times  I  did.  I  came  to  the  conclusion  it  would  be  better 
not  to  heat  it  after  the  formulin  was  added,  ij  used  this 
solution  of  glue  water  and  formaldehyde  in  the  tnaking  of 
my  Bubblestone  until  about  May,  1923.  I  abandoned  the 
use  of  glue,  water  and  formulin  as  the  foaming  solution 
about  May,  1923,  because  I  had  had  sufficient  Experience 
with  it  to  be  thoroughly  familiar  with  it,  and  I  wals  engaged 
in  research,  in  an  endeavor  to  still  further  perfect  my  in¬ 
vention.  I  found  that  some  other  materials  I  j  was  then 
working  with  gave  me  a  better  working  foam  compound,  in 
that  it  more  easily  foamed,  and  made  a  foam  that  would 
stand  longer  before  mixing  in  the  cement.  I  did  not,  how¬ 
ever,  find  that  it  had  any  better  effect  with  respect  to  the 
ultimate  strength  of  the  concrete.  The  use  of  a  foaming 
solution  made  up  of  glue,  water  and  formulin  has  never 
been  definitely  discontinued.  I  discontinued  it  tn  my  re¬ 
search  work  only.  I  still  retained  a  stock  of  glue  in  the 
laboratory  and  at  various  times  thereafter  I  mixed  up 
glue  solutions  to  use.  j 

After  May,  1923,  I  began  using  casein  in  placE  of  glue. 
I  was  able  to  get  a  very  good  foam  by  using  r^sin,  and 
thereafter  I  used  rosin  as  a  foaming  constituent  in  prefer¬ 
ence  to  all  other  substances  for  a  long  time.  I  j  found,  I 
think  in  May,  1923,  even  in  the  case  of  glue,  th$t  it  was 
much  better  than  formulin  for  foaming  purposes,  j 

Insofar  as  the  making  of  bubblestone  is  concerned,  glue 
and  casein  may  be  classed  as  glue.  Casein  contains  al¬ 
bumin;  glue  contains  other  protein  substances  that  are  of 
similar  nature  to  other  protein  substances  contained  in 
casein.  Glue  and  casein  are  both  colloidal  substances. 
When  in  solution  they  are  both  used  as  adhesives. 

I  have  never  made  any  Bubblestone  from  casein  and 
water  as  the  sole  ingredients  of  the  foaming  agenj;.  I  dis¬ 
continued  experimenting  with  glue  and  water  as  the  con¬ 
stituents  of  the  foaming  agent,  and  I  then  employed  casein, 
rosin,  ammonia,  and  water  as  my  foaming  agent.  I  em- 
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ployed  these  substances  as  my  foaming  agent  until  the 
winter  of  1925.!  On  instructions  from  my  counsel,  I  refuse 
to  tell  what  I  employed  as  a  foaming  agent  after  the  winter 
of  1925.  I  have  not  introduced  anv  exhibits  here  wherein 
I  have  used  celluloid  as  the  foaming  agent,  nor  do  I  think 
I  have  introduced  any  exhibits  here  wherein  I  have  used 
a  solution  of  Irish  moss  as  the  foaming  ingredient  for  my 
Bubblestone.  I  have  not  introduced  any  exhibit  here 
wherein  I  have  used  silicic  acid  jell  as  the  foaming  ingre¬ 
dient  for  the  making  of  Bubblestone. 

Redirect  examination. 

By  Mr.  Byrne: 

Rice’s  Exhibit  No.  56  is  my  notebook  in  which  I  made 
the  record  of  experiments  from  July  13, 1923,  to  December 
9,  1923.  Experiment  No.  1744  under  date  of  July  13,  1923, 
refers  to  a  portion  of  foaming  compound  mixed  at  that 
time  and  reads  as  follows:  90  grams  casein;  162  grams  No. 
1725  (referring  to  a  previous  formula)  all  diluted  to  45  cc. 
or  2%.  A  note  written  diagonally  reads:  “Acidulated 
with  HC1.”  Following  this  is  a  number,  1745,  which  reads 
as  follows:  “Roof  slab  l'lO"  x  3'6"  x  2",  or  22"  x  42"  x 
2",  side  slab  1'  8"  x  5'  3"  x  1",  or  20"  x  63"  x  1",  shelf 
1'  4%"  x  3'  4"  x  1%"  ,  or  16%"  x  40"  x  1%".  Under  this  is 
noted  “Used  1744”.  These  materials  were  made  on  July 
13,  1923.  This  date  is  written  at  the  head  of  the  page.  This 
material  was  used  to  make  up  the  small  switch  box  which 
was  to  be  built  Into  the  Joralemon  house  in  Berkeley.  This 
was  the  switch  box  already  referred  to  in  my  testimony. 

The  notebook,  Rice’s  Exhibit  No.  56,  entered  in  evidence. 

Webster’s  New  International  Dictionary  states  the  defi¬ 
nition  of  casein  and  also  of  glue  as  follows : 

“Casein.  A  protein  of  the  nucleo-albumin  group  precipi¬ 
tated  from  the  milk  of  various  animals,  esp.  by  the  action 
of  rennet.  There  is  no  reliable  evidence  of  its  occurrence 
in  plants.  The  casein  as  it  exists  in  the  milk  is 
174  more  properly  designated  caseinogen.  since  it  is 
chemically  changed  by  the  rennet  and  then  unites 
with  the  calcium  salts  present  to  form  curd,  carrying  with  it 
in  its  separation  globules  of  fat.  Pure  casein  is  a  white, 
crumbling  substance  of  acid  character.  The  varieties 
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from  different  milks  appear  to  differ  somewhat  iii  proper¬ 
ties.  In  addition  to  its  importance  in  cheese  and  other  food 
preparations,  casein  is  valuable  as  a  substitute  foi*  albumin 
in  calico  printing  and  for  glue  in  cements.’ ’ 

‘‘Glue.  L.  Birdlime.  2.  A  hard,  brittle,  brownish  gelatin 
obtained  by  boiling  to  a  jelly  the  skins,  hoofs,  etp.  of  ani¬ 
mals.  When  gently  heated  with  water,  it  becomes  viscid 
and  tenacious,  and  is  used  for  uniting  substances!  Liquid 
glue  is  a  fluid  preparation  of  glue  with  acetic  ac^d,  nitric 
acid  or  alcohol.  3.  Loosely,  any  of  the  various  ‘adhesive 
or  viscous  substances.” 

I 

Recross-examination. 

By  Mr.  Hansen : 

When  I  used  solutions  of  Irish  moss  for  majring  the 
foaming  agent  for  Bubblestone,  I  put  the  moss  iijito  solu¬ 
tion  in  water;  I  then  added  a  foaming  constituent — some¬ 
thing  that  would  tend  to  make  it  foam,  and  then  I  would 
beat  it  into  a  foam.  The  foaming  constituents  thqt  I  used 
with  Irish  Moss  to  make  it  foam  were  rosin,  cop^l,  cellu¬ 
loid  in  solution  with  alcohol,  and  I  think  I  tried  Celluloid 
in  solution  with  ether.  I  always  added  some  dther  in- 
gredient  to  the  Irish  moss  solution  to  make  it  foam.  I 
am  not  so  certain  that  this  additional  ingredient  was  es¬ 
sential,  but  Irish  moss  is  very  hard  to  foam  in  itd  purity. 
Silicic  acid  jell  in  its  purity  will  not  produce  a  foam.  I 
would  treat  silicic  acid  jell  in  a  similar  way  to  Irish  moss. 
I  would  add  a  foaming  agent.  I  also  employed  a  celluloid 
with  which  to  make  a  foaming  solution.  The  ingredients 
of  that  solution  were  based  on  glue.  It  might  moife  prop¬ 
erly  be  called  a  glue  solution.  I  added  celliiloid  in 
175  the  form  of  an  alcohol  or  some  other  kind  of  solu¬ 
tion  such  that  the  celluloid  made  a  very  fine,  almost 
colloidal  precipitate  which  did  not  settle.  Subsequently, 
when  beaten  into  a  foam,  this  solution  would  make  a  foam 
that  contained  celluloid  in  sufficient  quantity  to  be  notice¬ 
able  after  the  drying  of  the  bubbles.  I  have  sonje  sam¬ 
ples  of  that  dried  foam  with  me.  I  think  it  would  be  very 
difficult  to  make  a  foam  out  of  a  celluloid  solutiop  alone, 
a  celluloid  solution  without  any  other  ingredients! 

When  I  was  experimenting  with  the  glue,  formulin,  and 
water  solution,  I  always  heated  the  glue  and  whter  in 
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order  to  get  the  glue  into  solution.  Then  it  was  cooled, 
having  it  at  ordinary  room  temperature,  or  cooler,  be¬ 
fore  beating.  It  was  always  desirable  to  have  this  foam 
solution  comprising  glue,  formulin  and  water  cool  before 
this  solution  was  beaten. 

The  composition  of  the  foaming  solution  employed  in 
making  the  Lodge  at  Lake  Tahoe  was  casein  with  a  foam¬ 
ing  constituent  of  rosin.  The  septic  tanks  which  Mr. 
O’Bryan  constructed,  which  were  made  up  to  about  Janu¬ 
ary,  1926,  were  made  of  material  which  was  foamed  with 
a  foaming  solution  containing  casein,  and  ammonia 
resinate. 

176  The  machine,  Rice’s  Exhibit  No.  7,  is  23"x23"x 
51//',  and  has  a  content  of  about  one  cubic  foot.  The 
machine,  Rice’s  Exhibit  No.  6,  is  21"xl5"xl2"  and  has  a 
content,  of  about  three-quarters  of  one  cubic  foot.  After  I 
built  the  machine,  Rice’s  Exhibit  No.  7,  I  always  employed 
it  for  large  batches  until  I  built  a  larger  machine.  Rice’s 
Exhibit  No.  7  would  not  be  convenient  for  use  in  a  con¬ 
tinuous  process  of  manufacturing  foam. 

“Mr.  Hansen:  It  is  hereby  stipulated  that  photographs  of 
Rice’s  Exhibits  No.  6  and  7  may  be  used  in  these  proceed¬ 
ings  in  lieu  of  the  original  exhibits.  It  being  understood 
of  course  that  access  will  always  be  had  to  the  original 
exhibits  on  proper  request  made  to  Rice’s  Attorney”. 

Robert  Thornburgh. 

Robert  Thornburgh,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sworn  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Byrne : 

i 

My  name  is  Robert  Thornburgh ;  my  age  27,  and  I  reside 
at  Dallas,  Texas.  I  am  a  geologist  by  occupation  and  work 
with  the  Geology  Department  of  the  Roxana  Petroleum 
Corporation.  I  have  followed  geology  since  I  got  out  of 
university  in  1922.  I  have  known  Mr.  John  Ainsworth 
Rice  since  1921  and  first  heard  of  a  product  called  “Bubble- 
stone”  sometime  toward  the  end  of  the  year  1922.  I  had 
been  working  with  Mr.  John  Gurney  Burtt  while  he  was 
with  the  Shell  Company  and  I  used  to  go  over  to  see  him 
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very  often  in  the  evenings,  and  it  was  during  some  of  these 
evening  visits  that  he  happened  to  mention  to  me  that  Mr. 
Rice,  whom  we  both  knew,  had  become  interested  jin  experi¬ 
ments  with  a  certain  mixture  of  cement  as  I  understood  it, 
which  was  named  “Bubblestone”.  Toward  the  end  of  the 
year  1922,  I  saw  the  product  Bubblestope  at  Mr. 
177  Rice’s  home  at  Berkeley  in  the  presence  of  Mr.  Rice, 
Mr.  Burtt  and  Mr.  Rice’s  son. 

The  usual  tests  that  geologists  apply  to  rocks  and  such 
materials  is  to  use  a  pocket  knife  to  test  the  hardness  and 
the  general  weight  of  the  thing  and  certain  minerals  we 
may  see.  There  are  usually  certain  particular  methods  we 
happen  to  pick  up.  I  believe  a  material  such  a^  Bubble- 
stone  would  be  tested  for  hardness  by  a  scratching  test  with 
some  known  substance  of  a  definite  hardness,  and  for  light¬ 
ness  by  making  the  usual  specific  gravity  test  of  weighing  in 
air  and  weighing  in  water,  and  so  on. 

Cross-examination.  i 

By  Mr.  Hansen:  j 

When  I  discussed  Mr.  Rice’s  invention  concerning  Bub- 
blestone  with  Mr.  Burtt,  I  do  not  think  he  told  me  pf  the  in¬ 
gredients  of  Bubblestone,  except  that  he  mentioned  it  was 
made  of  a  mixture  of  cement  and  that  it  was  of  light  weight 
and  that  it  had  bubbles  in  it,  and  that,  he,  Mr.  Burtt^  thought 
he  might  be  able  to  develop  Bubblestone  and  use  itjcommer- 
cially  as  a  building  material.  This  conversation  must  have 
been  a  few  months  before  December,  1922. 

The  first  time  I  saw  any  samples  of  bubblestone  as  I 
remember,  was  in  Mr.  Rice’s  basement  of  his  home.;  I  think 
that  was  sometime  during  December,  1922.  There  were 
present  at  the  time,  Mr.  Burtt,  Mr.  Rice,  Mr.  Rice  ’$  son  and 
myself.  Mr.  Rice  made  up  some  bubblestone  at  that  time. 
It  is  impressed  on  me  because  of  the  equipment  land  ma¬ 
terials  he  used.  He  used  an  egg  beater  and  bread  pan ;  he 
used  a  mortar  and  pestle  to  grind  up  some  of  the  ipaterials. 
I  remember  he  actually  made  a  mix  of  some  sort  of  a  froth 
by  the  use  of  an  egg  beater  in  one  vessel  and  then  poured  it 
into  some  cement  and  stirred  it  around  to  mix  it  pnd  then 
mixed  it  into  a  bread  pan  and  let  it  set. 

I  believe  that  the  first  time  I  saw  materials  of  the  char¬ 
acter  of  Rice’s  Exhibits  4-A  to  ^T  inclusive  in  Mh.  Rice’s 
basement  was  in  the  latter  part  of  December,  1922. 

j 

i 

i 

I 


148 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


I  have  never  tested  any  of  the  bubblestone  for  hardness 
except  the  usual  preliminary  test  or  scraping  test  with  the 
finger  nail.  I  believe  I  made  this  test  at  the  time  Mr.  Rice 
gave  me  a  sample  of  Bubblestone  which  was  at  the  time  of 
the  visit  to  his  laboratory  in  his  cellar.  Mr.  Rice  gave  me  a 
sample  of  the  Bubblestone  merely  to  satisfy  my  curiosity  I 
suppose. 

If  my  memory  serves  me  right,  I  saw  some  other  sam¬ 
ples  but  when,  I  cannot  state,  but  in  Mr.  Rice’s  presence.  I 
recall  samples,  not  blocks  like  these,  but  one  about  a  foot  or 
so  in  length  and  I  believe  it  was  colored  red.  This  may 
have  been  at  the  time  of  my  visit  to  his  basement  and  prob¬ 
ably  was.  I  do  not  know  what  Mr.  Rice  did  with  the  sample 
of  Bubblestone  that  he  made  at  the  time  that  he  used  the 
egg  beater  in  my  presence.  I  never  saw  the  sample  after 
it  set. 


Redirect  examination. 

By  Mr.  Byrne : 

The  bowl,  Rice’s  Exhibit  No.  8,  looks  quite  like 
178  the  apparatus  that  Mr.  Rice  used  at  the  time  of  my 
visit  to  his  basement  in  the  latter  part  of  December, 
1922.  I  believe  it  is  the  same  bowl  I  saw  at  that  time. 

Louise  Avery  Burtt. 

Louise  Avery  Burtt,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sworn  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Byrne : 

My  name  is  Mrs.  John  Gurney  Burtt  or  Louise  Avery 
Burtt.  I  am  of  legal  age  and  my  residence  is  Altadena, 
Calif.  I  am  a  housewife  and  geologist.  I  graduated  in 
geology  from  i the  University  of  Chicago  in  1915.  I  have 
known  Mr.  John  A.  Rice  for  five  years.  I  first  heard  of 
the  product  called  “Bubblestone”  early  in  November,  1922. 
We  had  dinner  one  Sunday  at  Mr.  Rice’s  home  and  I  went 
down  into  his  laboratory  and  saw  the  product  he  was  mak¬ 
ing  and  saw  a  sample  of  it  and  I  gave  it  the  name  ‘ 4  Bubble¬ 
stone”  on  that  day.  As  near  as  I  can  recall,  it  was  in 
November  1922.  To  my  knowledge,  Mr.  Rice  was  the  first 
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person  who  made  Bubblestone  and  to  my  knowledge,  he  first 
made  it  in  the  latter  part  of  October  and  the  Jarlv  part 
of  November,  1922.  I  heard  them  talking  about  it  several 
weeks  before  I  actually  saw  it.  I  think  the  Sunday  we  had 
dinner  at  Mr.  Rice’s  home  when  I  first  saw  Bubblestone, 
was  November  12,  1922.  Mr.  Rice,  Mr.  Burtt  and  myself 
were  present  at  that  time.  I  heard  them  talk  q|uite  a  bit 
about  how  he  was  making  that  froth  and  how  he  w&s  putting 
the  froth  with  the  cement  and  I  saw  samples  of  ttje  product 
he  was  making.  He  brought  a  piece  upstairs  while  we  were 
there  for  dinner.  I  think  that  is  when  I  suggested,  the  name 
Bubblestone  for  it.  I  have  seen  a  good  many  pieces  of 
bubblestone  that  looked  like  the  exhibits  in  thisj  case,  al¬ 
though  I  cannot  pick  out  one  piece  that  I  know  I 
179  have  seen.  I  saw  no  pieces  of  it  after  the  day  in  Mr. 

Rice’s  house  until  I  got  back  from  Chicago  the  first 
of  March,  and  then  Mr.  Burtt  had  some  pieces  oter  at  the 
house. 

Rice’s  Exhibit  No.  42  is  the  piece  of  Bubblestone  we  had 
around  the  house.  This  is  one  of  the  pieces  Mr.  Burtt  had 
there  when  I  got  back  from  Chicago ;  that  was  the  first  of 
March,  1923.  Rice’s  Exhibit  No.  43  is  a  piece  we  got  a 
little  later  on  from  Mr.  Rice  that  next  fall,  about  December, 
1923,  or  December  1924 — it  was  quite  a  while  later  that  we 
got  that  piece.  S 

Rice’s  Exhibits  Nos.  42  and  43  entered  in  evidence. 

i 

Rice’s  Exhibit  No.  33- A  is  a  letter  received  by  jme  from 
Mr.  Burtt  about  December  8,  1922  when  I  was  in  Chicago. 
I  fix  that  date  by  the  post  mark  on  the  envelope. 

Cross-examination. 

By  Mr.  Hansen: 

I  saw  some  of  the  froth  in  the  laboratory,  but  jl  do  not 
know  what  it  \vas  made  of.  I  cannot  say  what  the  condition 
was  of  the  cement  that  was  mixed  with  the  froth,  whether  it 
was  wet  or  dry.  I  do  not  think  I  felt  or  touched  the  froth, 
and  I  do  not  think  Mr.  Rice  mixed  the  froth  in  my  presence. 
I  think  he  had  glue  in  the  froth,  and  he  must  havei  told  me 
about  it.  I  do  not  think  Mr.  Rice  told  me  of  any  bther  in¬ 
gredients  of  the  froth  except  the  glue. 

I  fix  the  date  when  I  first  saw  Bubblestone  in  Ml\  Rice’s 
laboratory  as  November  12,  1922  because  I  left  forjChicago 
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on  the  19th  of  November  and  we  had  dinner  at  his  house 
one  Sunday  or  two  Sundays  before.  Having  rented  our 
house,  we  had  other  people  in  there  and  had  gone  away  for 
dinner.  Therefore,  it  was  on  the  12th  or  the  5th  of  Novem¬ 
ber,  1922. 

The  first  Bubblestone  that  I  ever  saw  was  on  November 
12th,  1922,  or  November  5th,  1922.  It  was  a  little  block  of 
this  light  material.  I  remember  when  I  lifted  it,  it  felt  light 
and  porous,  and  I  instantly  named  it  Bubblestone  as  being 
quite  appropriate.  I  never  saw  Mr.  Rice  make  Bubble¬ 
stone.  I  saw  the  laboratory,  but  I  did  not  stay  there  to  see 
him  make  it.  i  I  never  saw  Mr.  Rice  make  any  Bubblestone 
with  the  froth,  but  on  the  date  of  the  visit  to  Mr.  Rice’s 
laboratory  I  saw  some  of  the  froth.  The  next  time  I  saw 
any  Bubblestone  was  after  my  return  from  Chicago  in 
March,  1923. 

In  the  letter  of  Rice’s  Exhibit  33- A,  the  following  state¬ 
ment  is  made:  “He  is  still  experimenting  and  quite  en¬ 
thusiastic  still.”  I  understood  the  meaning  of  that  state¬ 
ment  to  be  that  Mr.  Rice  had  hit  upon  something  that  was 
very  interesting,  and  that  he  was  going  ahead  wTith  it.  This 
was  only  about  two  weeks  after  I  had  seen  his  laboratory 
and  the  first  sample  I  had  ever  seen.  I  thought  Mr.  Rice 
was  working  on  different  ways  of  getting  the  froth,  and 
mixing  different  proportions  and  different  ingredients.  I 
know  he  used  several  different  things  to  make  the  froth, 
because  I  heard  them  mention  different  names  or  different 
things  that  Mr.  Rice  used,  although  I  do  not  remember  what 
lie  used. 


John  Gurnev  Burtt. 

mt 

John  Gurney  Burtt,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sw’orn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Byrne : 

My  name  is  John  Gurney  Burtt,  my  age  34,  and  I  reside 
at  1576  Morada  Place,  Altadena,  Calif.  I  am  a  geologist.  I 
graduated  as  geologist  from  the  University  of  Chicago  in 
1915.  I  began  practicing  geology  early  in  1916 — oil 
180  geology  particularly.  The  first  four  years  in  Texas, 
Oklahoma,  Kansas  and  Louisiana,  and  the  last  five 
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years,  I  have  been  in  California  working  for  the  Shell  Com¬ 
pany  of  California  doing  some  exploration  work  but  prin¬ 
cipally  valuation  of  oil  properties  for  income  taj:  purposes. 

I  know  Mr.  John  A.  Rice  and  have  known  him  !  since  earlv 

* 

in  1921.  My  first  recollection  of  the  product  Bubblestone 
was  sometime  late  in  October,  1922.  Mr.  Rice  was  describ¬ 
ing  his  experiments  with  a  clay  which  he  obtained  at  a  town 
called  Pinole,  nearby — a  clay  deposit  which  I  happened  to 
examine  for  the  Shell  Company.  That  is  how  Ij  happen  to 
know  of  this  particular  experiment  and  later  |on,  he  de¬ 
scribed  the  experiments  using  cement  as  the  material  along 
in  the  latter  part  of  October,  1922  and  to  fix  tjiat  time — 
we  were  over  at  Pinole,  at  the  clay  deposit,  locking  over 
some  property  that  he  had  recently  purchased,!  and  as  a 
matter  of  general  interest,  having  looked  over!  it  before, 
he  took  me  along.  It  was  then  that  he  described  the  ex¬ 
periments  he  had  been  making  in  building  material  which 
lead  to  the  invention  of  Bubblestone.  Bubblestonb  is  a  light 
cellular  cement  that  has  very  good  insulating  qualities  due 
to  the  very  small  cellular  voids  in  it.  At  the  time  I  first 
knew  of  it,  it  was  made  of  cement,  sand  and  w^ter  mixed 
in  the  ordinary  manner  of  pouring  ordinary  cement  with 
the  addition  of  a  frothy  material  which,  when  I  fiijst  saw  the 
product,  was  mixed  with  a  small  portion  of  glue  jmd  water 
and  beaten  up  to  a  froth  and  the  two  ingredients  then  mixed 
together.  | 

I  was  in  Mr.  Rice’s  laboratorv  at  his  residence! sometime 
in  the  early  part  of  November,  and  to  my  definite  knowl¬ 
edge,  on  November  12, 1922.  I  fixed  that  date  because  that 
was  the  date  Mrs.  Burtt  gave  it  the  name  Bubblestone.  It 
was  on  Sunday  and  was  just  one  week  before  Mtrs.  Burtt 
left  for  Chicago.  Mrs.  Burtt,  Mrs.  Rice,  Mr.  Rich  and  my¬ 
self  and  I  think  Mr.  Rice’s  young  son  Dick  was  there  part 
of  the  time.  The  first  time  I  saw  the  material  ma(}e  was  on 
about  November  12,  1922  when  I  went  down  into 
181  Mr.  Rice’s  laboratory  and  he  mixed  up  a  srhall  batch 
of  the  material  and  poured  it  right  there.  The  blocks 
enter*  d  as  exhibits  are  smaller  than  the  samples  jl  saw  in 
Mr.  Rice’s  laboratory  and  I  would  unhesitatingly j say  that 
they  are  samples  of  bubblestone  but  so  far  as  seeing  any 
one  of  them  before  is  concerned — they  all  look  alike. 

11— 6140a 
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Rice’s  Exhibit  Xo.  42  is  a  block  which  I  recognize.  It  is 
one  I  had  in  my  office  for  a  number  of  months  subsequent  to 
the  spring  of  1923.  It  is  dated  February,  1923,  and  was 
given  to  me  a  Short  time  afterwards,  after  it  had  had  time 
to  set.  Mr.  Rice  gave  it  to  me  one  time  when  I  was  at  his 
laboratory  and  I  took  it  home  and  finally  moved  it  to  my 
office  in  San  Francisco.  When  I  moved  South,  it  was  put 
in  a  box  with  other  office  things  and  it  finally  came  to  light 
some  months  ago.  Rice’s  Exhibit  Xo.  43,  the  block  colored 
red,  I  identify  as  one  of  the  pieces  obtained  at  a  later  date 
than  Rice’s  Exhibit  Xo.  42.  The  date  on  it  is  rather  hard  to 
read  but  I  think  it  is  January  8, 1924.  This  I  obtained  from 
Mr.  Rice  along  about  the  middle  of  1924  when  I  happened 
to  be  there  to  see  him.  It  was  after  I  moved  South. 


The  letter.  Rice’s  Exhibit  33- A  is  a  letter  I  wrote  to  Mi's. 
Burtt  in  Chicago  on  or  about  December  5,  1922.  It  is  rail¬ 
road  postmarked  December  6,  1922.  In  it,  I  described  the 
experiments  Mr.  Rice  had  been  carrying  on  and  said  he  had 

alreadv  made  arrangements  to  make  use  of  the  name  Mrs. 
*  * 

Burtt  had  mentioned  before  leaving  for  Chicago  on  Xovem- 
ber  16, 1922.  I  also  made  a  design  of  the  name  plate  he  was 
using  on  these  specimens. 


182  The  letter.  Rice’s  Exhibit  Xo.  33-A,  entered  in 
evidence  as  Rice’s  Exhibit  Xo.  33-A. 


Cross-examination. 

Bv  Mr.  Hansen: 

I  first  heard  of  Mr.  Rice  using  cement  for  the  purpose 
of  making  a  cellular  light  product  on  or  about  the  latter 
part  of  October,  1922.  Mr.  Rice  was  out  during  the  sum¬ 
mer  doing  some  field  work  and  at  the  time  he  was  in  the 
field  we  had  his  young  son,  Dick  Rice,  come  and  stay  with 
us.  Mrs.  Rice  was  in  the  East,  and  about  the  last  week 
of  October,  1922,  in  preparation  of  the  proposed  trip  East 
of  Mrs.  Burtt,  I  rented  our  house  to  some  other  people, 
and  it  was  about  that  time  that  Mr.  Rice  took  his  son  home, 
and  it  was  on  one  of  these  visits  he  talked  about  using 
cement  in  this  product. 

When  I  visited  Mr.  Rico  at  his  home  on  Xovember  12, 
1922,  to  begin  with,  he  showed  me  some  material  that  had 
been  poured  out  before  and  I  evinced  some  interest  in  his 
method,  and  went  down  to  the  laboratory,  and  he  proceeded 
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to  mix  up  some  of  the  bubblestone,  going  through  the  proc¬ 
ess  as  I  have  stated,  mixing  up  some  different!  materials, 
and  making  a  froth,  and  mixing  it  into  a  mixture  of  cement 
and  pouring  it  out.  In  making  the  foam  at  that  time  he 
used  glue  and  some  other  ingredients.  The  proportion  of 
glue  that  sticks  in  my  mind  is — one  part  glue  tb  100  parts 
water.  I  think  he  told  me  this  proportion  at  that  time.  I 
remember  that  he  used  his  wife’s  egg-beater  anc}  some  sort 
of  a  cooking  utensil  and  beat  it  up  in  that  for  several  min¬ 
utes.  He  took  a  small  spoon  and  dipped  into  the  froth  and 
took  a  quantity  of  that  and  an  equal  quantity  of  the  cement 
and  mixed  the  two  together.  The  product  was  jstirred  up 
further — I  think  he  used  a  big  spoon,  a  tablesjpoon  or  a 
kitchen  spoon,  and  the  resulting  mixture,  when  41  e  had  the 
bubbles  well  stirred  in,  was  poured  out  into  aj  series  of 
molds  like  an  egg  crate,  about  this  size  ((indicating 
1S3  one  of  the  specimens  of  Rice’s  Exhibit  Xo.  4)  and  the 
whole  thing  was  laid  on  a  newspaper. 

I  saw  Mr.  Rice  make  Bubblestone  specimens  after  No¬ 
vember  12,  1922.  As  far  as  I  know  he  used  the  same  in¬ 
gredients.  I  saw  him  make  some  of  Plaster  of  Paris  in¬ 
stead  of  cement.  I  cannot  sav  exactlv  when  this  was  but 

v  * 

it  must  have  been  soon  after  the  name  was  chosen  on  No¬ 
vember  12,  1922.  I 

When  Mr.  Rice  handed  me  the  specimen,  Rice  Is  Exhibit 
No.  42,  I  do  not  recall  the  conversation  except  t%t  I  men¬ 
tioned  to  him — this  had  nothing  to  do  with  bubblestone — 
that  the  date  written  on  this  specimen  happened  to  be 
my  birthday,  and  he  thought  it  was  an  opportune  sample 
for  me  to  have  on  that  account. 

Dorothv  Simms  Rickard  Rice. 

* 

Dorothy  Simms  Rickard  Rice,  a  witness  called  bn  behalf 
of  the  party  Rice,  having  been  duly  sworn,  did  testify  as 
follows : 

Direct  examination. 

By  Mr.  Byrne:  j 

i 

My  name  is  Dorothy  Simms  Rickard  Rice,  my  age  thirty- 
nine,  and  I  live  at  805  Santa  Barbara  Road,  Berkeley, 
California;  I  am  the  wife  of  John  A.  Rice. 
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I  first  heard  of  Bubblestone  on  November  11,  1922, 
shortly  after  Mr.  Rice  made  his  first  experiment.  I  saw  the 
substance  made  a  great  many  times  and  saw  it  first  made 
in  the  basement  of  our  house,  1165  Arch  Street. 

The  bowl,  Rice’s  Exhibit  No.  5,  was  borrowed  from  my 
kitchen  first  and  used  in  the  basement  laboratorv  bv  mv 
husband  for  mixing  bubblestone. 

I  identify  the  hand-writing  in  the  notebooks,  Rice’s  Ex¬ 
hibits  Nos.  2,  3  and  20,  as  being  that  of  my  husband.  The 
signature  affixed  to  the  letter,  Rice’s  Exhibit  No.  8,  I  iden¬ 
tify  as  the  signature  of  my  husband.  I  saw  the  blocks, 
Rice’s  Exhibit  No.  4,  probably  shortly  after  they  were 
made.  I  first  saw  the  mixers,  Rice’s  Exhibits  Nos. 
184  6  and  7,  verv  shortly  after  John  first  invented  Bub- 

blestone:  I  think  they  were  manufactured  soon  after 
he  made  Bubblestone  first.  In  making  the  foam  in  the  bowl. 
Rice’s  Exhibit  No.  5,  Mr.  Rice  used  a  cake  spoon  and  dif¬ 
ferent  types  of  beaters,  including  an  egg-beater.  I  saw 
him  use  an  egg-beater  with  that  bowl  in  the  Fall  of  1922. 

Cross-examination. 

Bv  Mr.  Hansen: 

The  first  time  I  heard  of  Bubblestone  was  when  my  hus¬ 
band  had  made  this  compound  and  mixed  it  into  a  foam 
and  mixed  it  into  cement  slurry.  The  first  time  I  ever  saw 
Bubblestone  was  when  it  was  first  produced  and  hardened 
enough  to  take  out  of  the  mold.  That  was  subsequent  to 
November  11,  1922.  I  think  Mr.  Rice  has  told  me  what 
he  used  in  making  that  foam,  but  I  have  no  recollection. 
I  do  not  know  what  the  formula  is  that  Mr.  Rice  used  in 
making  Bubblestone.  Mr.  Rice  keeps  the  formula  a  secret 
because  he  do6s  not  want  others  to  know  what  he  uses.  I 
do  not  know  at  this  time,  and  I  am  not  sure  that  I  ever  knew 
the  whole  formula.  I  would  not  be  able  to  make  Bubble¬ 
stone  from  the  knowledge  that  I  have  of  it. 

Mr.  Rice  in  the  Fall  of  1922  also  used  diatomaceous  earth 
instead  of  cement.  He  told  me,  however,  that  diatomaceous 
earth  was  not  commercially  useful. 

I  first  saw  the  samples,  Rice’s  Exhibit  No.  4,  when  they 
were  first  produced  after  they  hardened  in  the  mold;  that 
was  subsequent  to  November  11,  1922. 
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! 

Redirect  examination. 

i 

i 

By  Mr.  Byrne: 

J 

When  I  testified  that  I  first  heard  of  Bubblestone  in 
November  of  1922,  I  should  have  said  that  was  the  first 
time  I  could  put  a  date  to.  I  know  I  heard  of  it  before 
then.  I  heard  of  it  before  it  was  given  the  name  iof  Bubble- 
stone,  several  -weeks  before  November,  1922,  and  before  I 
heard  of  it  being  called  Bubblestone. 

i 

I 

Harry  B.  Rice. 

Harry  B.  Rice,  called  as  a  witness  on  behalf  ofj  the  party 
Rice,  having  been  duly  sworn,  did  testify  as  follows : 

l 

Direct  examination. 

I 

By  Mr.  Byrne:  | 

My  name  is  Harry  Briggs  Rice.  My  age  63  years,  my 
home  is  in  Douglas,  Arizona,  but  at  the  present  time 

185  I  am  residing  in  Santa  Cruz,  California,  jl  am  re¬ 
tired.  Mr.  John  A.  Rice  is  my  brother.  I  first  heard 

of  the  product  called  Bubblestone  in  Douglas,  Arizona, 

in  1922.  John  A.  Rice  sent  me  a  number  of  samples  of 

Bubblestone.  To  mv  best  recollection  this  was  the  latter 

* 

part  of  November  or  in  December,  1922.  j 

Rice’s  Exhibit  No.  37  was  one  of  the  first  samjples  that 
I  received  in  1922.  Rice’s  Exhibit  No.  39  I  do  not  remem¬ 
ber  and  Rice’s  Exhibit  No.  38  I  received  early  in  1923. 

The  bowl,  Rice’s  Exhibit  No.  5,  was  my  brother’s  origi¬ 
nal  mixing  bowl  which  I  saw  in  his  laboratory  in  Berkeley 
June  6, 1922.  j 

186  I  first  saw  mv  brother  make  bubblestone  in  his 

•> 

laboratorv  in  Berkelev  about  June  5,  1923.  I  have 
assisted  in  the  making  of  it. 

I  saw  Rice’s  Exhibits  Nos.  6  and  7  about  June  5,  1923. 
One  was  a  machine  to  make  bubbles  and  the  otheh  was  to 
mix  concrete.  I  have  assisted  him  in  the  use  of  this  ap¬ 
paratus.  I  first  saw  the  cylinder,  Rice’s  Exhibit  j  No.  13, 
about  June  5,  1923.  I  can  identify  it  as  being  one  of  the 
cylinders  cast  about  that  time.  I 

The  photograph,  Rice’s  Exhibit  No.  21,  shows  al  Lodge 

we  built  up  near  Lake  Tahoe.  This  Lodge  was  built  in 

! 
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the  months  of  August,  September  and  part  of  October  in 
1923.  My  brother  was  in  charge  of  the  operations.  I  helped 
build  it.  Another  brother,  E.  W.  Rice,  of  Santa  Cruz, 
was  there;  Mr.  Martin  of  Santa  Cruz,  was  there  and  one 
or  two  helpers.  This  Lodge  was  built  of  bubblestone.  We 
made  the  arches  and  slabs  for  molds  in  Berkeley  and  they 
were  shipped  by  freight  to  Lake  Tahoe,  and  the  bubble- 
stone  was  poured  right  on  the  ground.  I  assisted  in  the 
making  and  pouring  of  this  bubblestone.  This  bubblestone 
set  over  night. 

The  photograph,  Rice’s  Exhibit  No.  22,  is  a  picture  of 
the  bubblestone  machine  which  we  used.  My  brother  is 
standing  on  the  right-hand  side  of  it  as  you  look  at  the 
picture  and  one  of  the  helpers  is  on  the  other  side  show¬ 
ing  the  making  of  bubbles  and  mixing  of  the  concrete. 
This  was  taken  at  this  Lodge  near  Tahoe. 

The  photograph,  Rice’s  Exhibit  No.  23,  shows  the  same 
place,  same  men,  same  machine.  The  photographs,  Rice’s 
Exhibits  Nos.  24  and  25,  were  made  at  our  laboratory  in 
Berkeley  where  we  were  experimenting  with  materials  to 
make  the  Maybeck  house.  The  photographs,  Rice’s  Ex¬ 
hibits  Nos.  26,  27,  28  and  29,  are  all  pictures  of  the  May- 
beck  house  in  various  stages  of  construction.  I  assisted 
in  the  building  of  the  Maybeck  house.  It  was  built  in  Jan¬ 
uary  and  February,  1924.  The  Maybeck  house  is  up  on 
the  hills,  back  of  the  campus  of  the  University  of  Califor¬ 
nia,  probably  six  or  eight  blocks  from  the  campus  and 
187  possibly  two  blocks  from  Euclid  Avenue.  I  do  not 
remember  the  name  of  the  street. 

I  cannot  identify  the  blocks,  Rice’s  Exhibit  No.  4,  but 
we  made  thousands  of  them.  Those  that  we  made  are  very 
similar  to  these  (Rice’s  Exhibit  No.  4).  These  have  the 
appearance  of  being  some  of  our  first  work  in  bubblestone 
rather  than  some  of  our  later  ones.  They  are  bubblestone, 
however,  and  are  some  of  the  first  that  we  made. 

I  first  heard  of  bubblestone  being  made  in  October,  No¬ 
vember  or  December,  1922.  I  first  saw  it  made  on  Janu¬ 
ary  5,  1923.  I  first  assisted  in  the  making  of  it  on  that 
date. 

The  photographs,  Rice’s  Exhibits  Nos.  34,  35  and  36  were 
all  taken  at  the  Mavbeck  house.  Rice’s  Exhibit  No.  34  is 
the  machinery  we  used  to  make  the  bubblestone  in  build¬ 
ing  that  house.  Rice’s  Exhibit  No.  35  is  a  view  of  the 
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house  taken  from  down  toward  the  street.  Rice’s  Exhibit 
No.  36  is  a  close-up  view  of  the  house  taken  frbm  the  up¬ 
hill  side  showing  the  first  course  of  bubblestone  put  on  the 
roof.  It  laps  over — it  is  put  on  just  the  same  hs  shingles 
would  be. 

In  J anuary,  1923,  my  brother  was  using  glue  ip  the  mak¬ 
ing  of  bubblestone  and  I  remember  that  I  canje  back  to 
Berkeley  in  June,  1923,  and  he  was  using  casein  a|s  the  prin¬ 
cipal  ingredient.  I  do  not  know  the  other  ingredients.  The 
glue  or  the  casein  were  used  for  making  bubbles.!  The  bub¬ 
ble  compound  w~as  mixed  with  water  and  beaten  j  to  a  foam 
in  this  little  machine  (Rice’s  Exhibit  No.  7).  At  that  time 
we  were  using  Portland  cement. 

Rice’s  Exhibits  Nos.  34,  35  and  36  entered  ifi  evidence. 

Mr.  Hansen:  “ Objection  is  made  to  these  exhibits  inas¬ 
much  as  they  are  not  properly  proven  and  they  are  in¬ 
competent  as  they  are  improper  evidence.!” 

188  By  Mr.  Byrne:  4 ‘If  Mr.  Hansen  will  tell  me  any 
other  way  in  which  the  evidence  of  the  building  of 
a  house  can  be  offered  or  put  in  the  record  oth^r  than  by 
photographs  of  the  house,  I  will  endeavor  to  do  s<^.” 

Mr.  Hansen:  “Photographs  of  an  Exhibit  are  not  the 
best  evidence.  The  best  evidence  is  the  Exhibit  | itself.” 

By  Mr.  Byrne:  “The  Exhibit  itself  is  a  hous^  and  un¬ 
fortunately  cannot  be  put  in  the  record  any  bther  way 
than  by  photographs.  The  address  is  given  andj  it  can  be 
seen  by  the  counsel  for  Roos.” 

Cross-examination. 

i 

By  Mr.  Hansen:  j 

Rice’s  Exhibit  No.  37  and  certain  other  samples  that 
were  sent  to  me  at  the  same  time,  that  is  in  November  or 
December,  1922,  were  the  first  samples  of  bubblestone  that 
I  saw.  The  first  time  I  ever  saw  bubblestone  made|  was  Jan¬ 
uary  5,  1923.  The  first  I  saw  made  was  beaten  up  with 
an  egg-beater — glue  and  water,  and  some  other  ingredient, 
and  when  it  was  beaten  up  it  was  mixed  with  ja  cement 
slurry  so  thin  it  would  almost  run ;  when  it  was  ^11  mixed 
up  it  was  poured  on  a  slab;  and  after  it  had  set  a  few 
hours  it  was  cut  with  a  knife  into  blocks.  I  also  jsaw  bub¬ 
blestone  made  using  Plaster  of  Paris  about  Jun^  5,  1923. 
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This  was  made  the  same  way  with  the  exception  that  a 
quick  mix  was  used  since  it  set  very  rapidly.  I  do  not 
know  what  became  of  these  Plaster  of  Paris  bubblestone 
samples. 

Casein  was  used  in  the  foam  compound  which  was  used 
in  the  construction  of  the  Lodge  at  Lake  Tahoe  in  1923. 
The  Tahoe  house  was  built  in  July,  August,  September  and 
October,  1923.  Mr.  John  A.  Rice  had  been  using  casein 
in  the  making  of  bubblestone  to  my  knowledge  since  June 
5,  1923,  when  I  came  back  from  Arizona  but  I  know 
189  he  had  been  using  it  for  some  time. 

I  do  not  know  of  any  other  ingredients  that  he 
put  into  the  foaming  solution  other  than  casein.  The  Lodge 
that  was  built  at  Lake  Tahoe  was  built  of  foam  employing 
casein  and  has  cement  as  another  ingredient.  I  presume 
Mr.  Rice  was  using  casein  because  it  makes  bubbles.  He 
also  used  glue  to  make  a  froth,  and  I  do  not  know  why  he 
discontinued  the  use  of  glue.  I  was  working  continuously 
with  my  brother  in  making  Bubblestone  from  June  5,  1923, 
until  about  August  1,  1924. 

Mv  brother  made  some  bubblestone  slabs  which  were 

V 

in  the  laboratory  about  June  15,  1923,  that  went  into  a 
house  built  bv  Ira  Jerolamon  in  Berkelcv.  Mr.  Jerolamon 

mf  * 

built  what  you  might  call  an  addition  to  his  house  to  put 
gas  and  electric  meters  and  such  things  in.  About  the 
same  time  we  went  up  to  Marysville  and  cast  some  slabs 
for  a  man  bv  the  name  of  Williams  for  a  milk  house;  and 
the  next  thing  built  was  what  we  called  the  Tahoe  Lodge. 
We  built  the  arches  for  this  Lodge  in  July  and  August, 
1923,  and  they  I  were  shipped  to  Tahoe,  and  we  were  up 
there  September  or  October,  1923,  and  completed  the  job 
sometime  in  October.  That  was  the  first  thing  we  built. 
The  small  room  which  was  attached  to  the  Jerolamon  house 
was  put  on  the  outside  of  the  house  to  put  the  gas  meters 
in.  Mr.  Mavbeck  was  the  architect  and  the  contractor  used 
it.  I  do  not  know  whether  the  compound  used  contained 
glue  or  casein.  The  foam  was  made  the  same  as  any  other, 
put  in  the  machine  and  beat  up,  and  mixed  with  cement 
slurry  and  put  in  molds  and  cured,  for  two  or  three  weeks. 
In  the  making  of  the  milk  house  above  referred  to  all  we 
did  was  make  forms  on  ground  that  had  a  sandy  bottom 
and  cast  the  slabs.  The  slabs  were  made  of  bubblestone 
and  I  think  we  used  a  chicken  wire  reinforcing,  I  am  not 
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sure.  Anyway,  these  slabs  were  made  of  bubblestone.  In 
the  making  of  the  first  house  in  Berkeley,  the  bubblestone 
was  exposed  to  the  weather.  I  saw  it  exposed  to  the 
weather. 

In  making  the  bubblestone  that  was  used  in  the|  building 
of  the  Lake  Tahoe  Lodge  a  compound  with  w^ter  was 
beaten  in  the  bubble-making  machine.  The  cenjient  and 
water  were  mixed  in  the  mortar  box  and  the  bubbles  and 
the  cement  were  mixed  together  and  poured  between  slabs 
on  these  arches.  We  were  at  Lake  Tahoe  building  this 
Lodge  a  part  of  two  months — September  and  pa H  of  Oc¬ 
tober,  1923.  ' 

The  bubblestone  slabs  used  for  the  building  of  the  addh 
tion  to  the  house  in  Berkeley  were  delivered  by  us 
190  about  June,  1923,  as  near  as  I  can  remember.  This 
was  the  first  commercial  use  of  bubblestone  of  which 
I  have  knowledge.  The  second  commercial  use  o£  bubble¬ 
stone  was  the  milk  house  and  the  next  commercial  use 
was  the  Lodge  at  Lake  Tahoe.  This  Lodge  at  Lal^e  Tahoe 
was  built  for  Mr.  Gualt.  My  brother  received  a  check  as 
compensation  for  the  slabs  he  delivered  to  the  jiouse  in 
Berkeley.  I  forget  the  contractor’s  name.  We  |rcceived 
nothing  for  the  milk  house.  No  charge  was  madej  for  this 
because  we  wanted  to  make  something  up  there.j  There 
was  a  man  who  wanted  to  make  bubblestone  up  there  to 
build  some  buildings  and  he  was  making  a  machine.  He 
wanted  some  territory  and  the  right  to  use  it  in  fliat  ter¬ 
ritory  but  I  don’t  think  it  was  ever  given  to  hirji.  This 
man’s  name  was  John  Bothan.  He  lived  in  Yuba  Citv. 
The  milk  house  was  built  at  Marysville.  Yuba  Citv  is  just 
across  the  river  three  or  four  miles  from  there. 

In  building  the  Maybeck  house  we  used  successive  layers 
of  burlap  dipped  in  bubblestone  as  you  would  put  Ishingles 
on  a  house.  This  bubblestone  was  the  regular  compound 
we  were  using,  diluted  with  water,  beaten  into  bubbles  and 
made  into  a  foam.  We  had  a  machine  operated  with  a  little 
engine  and  made  a  cement  slurry,  about  the  right  ifiix,  and 
then  the  bubbles  were  mixed  in,  and  we  put  the  bfirlap  on 
a  drum  and  ranj  it  through  the  mixture.  We  did  not  use 
any  slabs  on  the  Maybeck  house.  It  was  made  entirely  of 
impregnated  burlap.  Portland  cement  was  used.  The  first 
work  was  done  on  the  Maybeck  house  in  January,  1924. 
It  was  completed  in  February,  1924.  That  hous^  is  still 
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standing.  I  heard  my  brother  say  that  the  foam  com¬ 
pound  had  formaldehyde  in  it. 

191  I  know  that  my  brother  made  an  experiment  using 
Irish  moss  in  the  foaming  compound.  I  can’t  say 

whether  they  were  only  experiments.  I  saw  him  use  kelp  to 
make  the  foam  but  it  was  not  very  satisfactory.  I  never 
saw  him  use  silicic  jell  in  the  foam  compound.  I  know  he 
made  some  bubblestone  with  celluloid  solution  in  the  foam¬ 
ing  compound.  I  do  not  know  when  he  used  it.  I  do  not 
know  of  any  bubblestone  that  was  put  into  use  in  which 
celluloid  solution,  Irish  moss,  or  kelp,  were  used  in  the 
foaming  solution. 

Redirect  examination. 

Bv  Mr.  Bvrne: 

The  dimensions  of  the  lodge  at  Lake  Tahoe  I  should  say 
are  12'  x  16  or  IS'.  The  roof  was  in  the  form  of  an  arch,  and 
the  arch  was  probably  lCK. 

Alphonse  Henry  Heller. 

Alphonse  Henry  Heller,  called  on  behalf  of  the  party  Rice, 
having  been  duly  sworn  did  testify  as  follows: 

Direct  examination. 

By  Mr.  Byrne : 

My  name  is  Alphonse  Henry  Heller ;  my  age  32,  and  I  am 
a  valuation  research  engineer  for  the  Marland  Oil  Com¬ 
pany.  I  was  educated  at  the  Colorado  School  of  Mines  and 
University  of  California.  I  was  engaged  in  mining  opera¬ 
tions  for  about  a  year  when  I  became  superintendent  and 
foreman  of  both  construction  and  operations  for  about 
eight  years  in  mining.  Then  I  did  considerable  research 
work  at  the  Bureau  of  Mines;  special  investigations  used 
in  consulting  work  and  research  investigation  work  for 
about  two  years,  and  the  past  two  years  I  have  been  doing 
nothing  but  research  work  for  the  Marland  Oil  Company. 

I  have  known  Mr.  John  A.  Rice  since  the  fall  of  1919  or 
the  early  part  of  1920.  I  first  heard  of  Bubblestone 

192  cement  in  November,  1922.  We  had  just  returned 
from  Los  Angeles  and  had  stopped  off  in  the  Midway 
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Oil  Fields;  it  was  about  the  first  of  November  when  we 
returned  to  Berkeley  and  Mrs.  Rice  had  been  takiig  care  of 
the  rental  of  our  house  during  our  absense  and  when  we 
returned  she  was  there  to  meet  us  and  she  mentioned  some¬ 
thing  the  first  day  about  John  having  something  new  which 
looked  very  good.  I  do  not  know  whether  it  was  named 
Bubblestone  then  or  not  but  it  was  three  or  four  4ays  later 
when  I  talked  with  Mr.  Rice  about  Bubblestone.  After  that, 
every  time  I  saw  Mr.  Rice  we  talked  about  Bubblestone.  I 
have  helped  mix  batches  of  Bubblestone  to  no  grqat  extent 
at  any  one  time — just  for  my  own  information  apd  knowl¬ 
edge. 

I  have  seen  the  bowl  Rice’s  Exhibit  No.  5  not  lpng  after 
I  first  heard  of  Bubblestone.  I  believe  it  was  whbn  I  first 
went  over  to  Mr.  Rice’s  laboratory  on  Arch  street.  I 
can’t  say  that  I  have  seen  the  exact  blocks,  Rice’s  Exhibit 
No.  4,  before,  but  I  have  seen  many  just  like  therr|  I  have 
seen  the  apparatus,  Rice’s  Exhibits  Nos.  6  and  7  Ijefore.  I 
do  not  know  whether  I  saw  them  when  I  first  talked  to  Mr. 
Rice  about  Bubblestone  when  I  first  went  over  to  the  labor¬ 
atory,  but  it  was  not  long  after  that  when  I  saw!  them — I 
believe  in  the  laboratorv  on  Arch  Street. 

I  recognize  Rice’s  Exhibit  No.  13  because  I  took! a  photo¬ 
graph  of  it.  I  have  seen  the  slabs  Rice’s  Exhibits  Nos. 
14  and  15,  I  am  sure.  I  have  no  doubt  seen  the  other  slabs 
but  I  cannot  be  sure. 

The  photographs  Rice’s  Exhibits  Nos.  26  to  29  inclusive 
are  pictures  of  Mr.  Maybeck’s  house.  I  have  seen  tfie  house 
both  during  construction  and  afterwards  and  it  isjthe  only 
one  of  this  type  in  Berkeley. 

Rice’s  Exhibit  No.  49  is  a  rough  draft  of  a  report  which 
I  made  on  Bubblestone  for  Mr.  Rice.  I  do  not  know  whether 
the  finished  report  was  made.  This  report  was  maile  in  the 
fall  of  1923  about  the  first  of  September  at  the  latest. 
193  I  returned  from  general  petroleum  valuation  work 
in  August. 

Rice’s  Exhibit  No.  50  is  a  note  book  containing  the  data 
on  which  I  based  that  report,  and  contains  the  report  in 
rough  form  written  up  in  pencil  which  I  believe  I  employed 
in  writing  the  report,  generalized  a  little  more  thgn  I  did 
it  there.  I  think  to  the  best  of  my  knowledge  that  jl  began 
this  report  within  thirty  days  of  the  time  I  started  it.  I 
finished  it  by  the  first  of  September,  1923.  Page  1  thereof 
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has  merely  to  do  with  other  building  material;  notes  on 
brick  manufacture  and  a  neat  cement,  cost  of  hollow  tile, 
etc.  On  page  2  are  some  tests  I  obtained  from  some  tech¬ 
nical  periodical  upon  another  porous  material  in  which  alu¬ 
minum  vras  used  to  obtain  the  pores.  I  believe  that  was 
some  German  work — I  am  not  quite  sure.  Page  4  has  to 
do  with  other  building  materials;  the  use  of  concrete  for 
roofs  and  block  houses  and  clay  tile,  etc.  Page  5  is  along 
the  same  line  having  to  do  with  building  materials  other 
than  bubblestone.  Page  6  are  the  first  samples  I  obtained 
from  Mr.  Rice,  with  the  amount  of  sand  and  cement,  and 
notes  on  testing.  The  specific  gravity  of  other  building 
materials,  gypsum  board,  concrete,  porete,  wood,  and 
others.  Then  on  page  7,  I  outlined  the  investigation  that 
I  was  to  make  on  bubblestone,  and  have  some  tests  from 
the  American  Society  of  Testing  Materials,  and  then  the 
remainder — pages  8  and  9  show  the  way  in  which  the  report 
was  written  up,  based  on  the  outline  on  page  7.  The  same 
of  pages  10  and  11;  pages  12  and  13  contain  properties 
of  bubblestone  and  materials  used  in  manufacture;  prop¬ 
erties  again  continued  on  page  14.  On  page  15,  I  mention 
another  process  in  which  a  cellular  material  is  obtained. 
On  page  16,  1  have  'written  up  the  uses  of  bubblestone  and 
some  more  notes  on  properties.  On  page  17,  the  elements 
of  some  tests  are  shown  on  the  specific  gravity,  volume, 
percent  increase  in  volume,  and  the  quantity  of  cement 
used,  that  is  all  on  bubblestone.  On  page  18,  I  have  heat 
conductivity  of  various  insulating  materials  with 
194  the  various  types  of  bubblestone  Mr.  Rice  has  had. 

Notes  on  conductivity,  strength,  setting  time,  abra¬ 
sion  of  bubblestone.  Page  19  has  nothing  to  do  with  the 
subject.  Page  20  is  written  about  the  absorption  of  bub¬ 
blestone  material  and  the  cost  of  manufacture.  Page  21, 
plans  of  organization  and  manufacture.  Page  22  and  part 
of  23  have  nothing  to  do  with  bubblestone,  but  I  have  some 
summaries  and  conclusions  on  page  23.  Pages  24  and  25 
have  nothing  to  do  with  bubblestone.  Pages  26  and  27 
generally  have  not  either,  except  that  I  used  those  pages 
to  make  some  calculations  on  bubblestone.  Pages  28,  29, 
30,  31,  32,  33 — blank.  Pages  34  and  35  are  notes  made 
during  testing.  These  notes  refer  to  the  specific  gravity 
and  absorption,  etc.  together  with  the  numbers  on  the 
bubblestone  blocks.  These  numbers  were  on  the  blocks 
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themselves.  On  page  36  I  merely  sketched  out  the  result 
of  some  tests  on  which  I  later  based  a  graph  made  ^>n  cross- 
section  paper.  Page  38  contains  results  of  soijne  tests 
showing  the  absorption,  gravity,  percent  voids,  njiaximum 
absorption,  and  I  believe  the  column  without  a  heading  is 
the  percentage  of  voids  that  were  filled  with  watjer;  then 
there  is  a  column  modulus  rupture  and  another  on  com¬ 
pression,  the  number  is  the  number  as  it  appeared  on  the 
block,  first  column  on  page  38.  Page  40,  similar  tebts  from 
samples  Nos.  41  to  1758 — sample  No.  41  having  be^n  made 
in  November,  1922.  I  had  October  5  in  pencil  and  changed 
it.  to  November;  and  the  last  block  was  in  1923.  It  was  a 
neat  cement  block,  and  then  there  are  similar  tests  pn  other 
building  materials  for  compressive  strength  and  heat  in¬ 
sulating  and  modulus  of  rupture;  absorption  by  volume; 
absorption  by  weight ;  and  on  page  41,  I  have  notes  on  the 
various  samples  that  were  tested  as  to  the  sand  and  cement 
content  and  character  of  bubbles;  page  42  contains  con¬ 
clusions;  page  43,  an  outline  of  what  I  had  prepared  for 
making  a  systematic  study  of  the  various  types  of  bubble- 
stone;  pages  44  and  45  contain  tests  based  up|on  heat 
insulating  values  of  various  blocks;  the  fjirst  col- 
195  umn  representing  minutes,  the  second  column  tem¬ 
perature,  the  third  column  time  of  day,  land  the 
fourth  column  number  of  tests,  I  believe.  Page  io  is  the 
same ;  page  46  contains  tests  of  various  samples  of  bubble- 
stone  as  to  immersion,  density,  absorption,  andj  so  on; 
page  47  shows  tests  made  to  obtain  the  modulus  of  j  rupture 
of  various  samples;  page  48  contains  a  bunch  of  refer¬ 
ences  dealing  with  the  subject. 

Graph  A  contained  in  the  report  Rice’s  Exhibij;  No.  49 
represents  the  relation  between  density  and  strength  of 
bubblestone.  The  graph  is  plotted  with  tests  of  Isamples 
of  varying  cement  and  sand  content.  I  made  that  graph. 
I  do  not  know  where  the  original  from  which  this  photostat 
was  made  now  is.  The  pages  of  photographs  art  micro¬ 
scopic  photographs  of  bubblestone  that  I  had  made  at  the 
University  of  California  of  several  specific  gravities,  to 
show  the  character  of  the  bubbles.  I  took  the  twjo  pages 
of  photographs  with  an  old  box  camera  and  then  had  the 
original  prints  photostated.  These  are  the  bositive 
prints. 

. 

Rice’s  Exhibits  Nos.  49  and  50  entered  in  evidence. 
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Cross-examination. 

By  Mr.  Hansen: 

I  cannot  tell  you  when  I  first  saw  Exhibit  13,  but  it  was 
some  time  between  November,  1922,  and  September,  1923. 
I  saw  the  slab  of  Rice’s  Exhibit  15  when  I  made  these  tests 
on  September  1,  1923’. 

I  first  saw  the  Maybeck  house  in  the  fall  of  1923.  I  can¬ 
not  tell  any  closer  than  that.  Besides  this  house,  I  have 
seen  sample  roofs  made  of  bubblestone.  In  fact,  I  was 
thinking  of  building  one  myself.  I  saw  these  sample  roofs 

on  the  water  front  in  Berkeley.  At  that  time  thev  made 

»  • 

some  sample  roofs  and  some  tiles.  I  understood  them  as 
being  samples  showing  the  possibility  of  what  could  be 
done  with  Bubblestone. 

I  had  been  a  close  friend  of  Mr.  Rice  for  two  or  three 
years  and  he  was  working  on  this  thing  every  day,  and  on 
account  of  my  work  along  research  lines  and  reporting 
upon  various  projects  of  this  type,  I  suggested  to  him  that 
it  might  be  to  his  advantage  in  getting  people  interested 
to  help  him  along  to  have  a  report  of  the  nature  of  Rice’s 
Exhibits  Nos.  50  and  49  made.  I  made  this  without 
196  any  compensation — in  fact  I  would  not  take  any 
compensation  for  it  because  Mr.  Rice  had  all  he 
could  do  to  get  along — and  I  took  it  to  various  friends  of 
mine  to  try  and  get  them  interested  in  Bubblestone. 

I  started  to  work  on  this  report  in  September,  1923. 
Referring  to  page  11  of  the  report  of  Rice’s  Exhibit  50, 
the  following  statement  is  made: 

In  the  manufacture  of  “bubblestone”:  A  froth  is  first 
formed  by  the  use  of  very  small  quantities  of  certain 
frothy  reagents  which  are  added  to  water.  In  the  first 
attempt  made  along  this  line  it  was  found  that  most  frothy 
reagents  tried  were  either  injurious  to  the  cement,  during 
or  after  setting,  or  else  they  did  not  form  a  froth  of  suf¬ 
ficient  uniforfnitv  and  stability.  These  defects  were  soon 
overcome,  and  the  writer  was  shown  the  froth,  used  which 
remains  stable  for  weeks  in  the  open  air,  long  after  the 
water  in  the  bubbles  have  evaporated. 

I  do  not  know  what  the  exact  composition  was  of  this 
stable  froth,  and  Mr.  Rice  never  told  me,  or  if  he  did  I 
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cannot  remember.  I  do  not  know  what  that  froth  was  made 
of  that  I  refer  to  as  being  injurious  to  the  cement,  either 
during  or  after  the  setting.  I  first  saw  some  of  this  stable 
froth  mentioned  on  page  11  of  my  report  about  a!  month  or 
so  after  I  went  to  the  State  Corporation  Department — that 
was  between  January,  1924,  and  the  first  of  February.  That 
was  the  first  time  that  I  saw  any  of  this  so-called  stable 
froth,  for  I  remember  taking  some  of  it  up  to  th<i  office. 

I  have  seen  bubblestone  made  from  magnesite,  j  I  believe 
a  piece  of  magnesite  bubblestone  and  a  piece  of  plaster  of 
Paris  bubblestone  were  the  first  things  I  saw  ;|  that  was 
about  the  first  of  December,  1922.  In  making  the  thermal 
insulating  tests  on  bubblestone  as  they  are  recorded  in 
Rice’s  Exhibit  No.  50, 1  followed  the  Bureau  of  Mines  tests 
by  raising  temperature  or  use  of  steam  upon  the  block.  I 
used  a  hot  box  and  I  believe  I  also  made  some  t^sts  on  a 
hot  plate  with  direct  heat.  The  report  Rice’s  Exhibit  No. 
49  was  based  on  the  data  appearing  in  my  note  bopk,  Rice’s 
Exhibit  No.  50.  I  finished  this  final  report  awaiy  before 
the  latter  part  of  1923.  I  believe  two  companies  in  San 
Francisco  have  a  copy  of  that  report.  j 

On  pages  10  and  11  of  this  report,  Rice’s  Exhibijt  No.  49, 
I  state  as  follows:  “Mr.  Rice  and  his  organization  have 
spent  about  a  year  on  experimentation  and  research  work 
in  connection  with  bubblestone,  and  although  there  are 
still  a  few  of  the  finer  points  to  be  worked  out  an^i  details 
which  may  be  improved  upon,  he  now  has  a  commercial 
standard  product.”  This  was  the  conclusion  I  arjrived  at 
from  my  testing;  there  was  no  doubt  about  that,  j 

| 

Harrv  Rhodes  O’Brvan.  I 

«  * 

| 

Harry  Rhodes  O’Bryan,  called  as  a  witness  on  behalf  of 
the  party  Rice,  having  been  duly  sworn,  did  testify  as 
follows : 

Direct  examination. 


By  Mr.  Byrne:  i 

My  name  is  Harry  Rhodes  O’Bryan,  my  age  631  I  re¬ 
side  in  Monterey,  Cal.,  and  am  in  the  business  of  manu¬ 
facturing  bubblestone.  I  am  a  builder  by  occupation. 
197  Rice’s  Exhibit  No.  52  is  a  folder  of  photographs 
numbered  from  1  to  21  inclusive. 
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Photograph  No.  1 — is  our  manufacturing  plant; 

44  2 — shows  some  material  on  the  ground ; 

44  3 — an  incubator  house; 

44  4 — dwelling  house; 

*  4  5 — a  garage ; 

44  6 — a  garage; 

44  7 — a  garage; 

44  8 — One  photograph  of  the  incubator 

house; 

44  9 — another  photograph  of  the  incuba¬ 

tor  house; 

44  10 — a  photograph  of  the  incubator 

house  showing  reinforcement  con¬ 
struction  ; 

44  11 — an  interior  of  a  dwelling  house; 

44  12 — the  exterior  of  an  additional  dwell¬ 

ing  house ; 

44  13 — another  view  of  the  same  dwelling- 

house; 

44  i  14 — another  view  of  the  dwelling  house; 

4  4  15 — schoolhouse ; 

4  4  16 — schoolhouse ; 

44  17 — an  incubator.  This  is  a  section  of 

the  incubator  house  showing  the 
method  of  reinforcement; 

44  18 — a  fire  test  by  acetylene  torch; 

44  19  &  20  are  fire  tests ; 

44  21 — shows  the  blocks  after  tliev  have 

been  burned;  after  we  had  given 
them  a  test  and  they  were  still  hot. 

These  buildings  are  constructed  of  bubblestone  material 
— sand,  cement  and  foaming  compound.  I  do  not  know  the 
composition  of  the  foaming  compound.  I  got  it  from  Mr. 
Rice.  These  buildings  were  built  from  the  early  part  of 
1925.  In  1925,  we  began  to  actually  construct  buildings. 
We  used  bubblestone,  however,  before  we  began  actually 
constructing  buildings.  We  have  about  four  or  five  more 
structures  which  we  have  no  photographs  of.  These  pho¬ 
tographs  were  taken  during  the  construction.  The 
198  schoolhouse  picture  was  taken  this  week. 

The  folder,  Rice’s  Exhibit  No.  52,  entered  in  evidence. 
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Cross-examination. 
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By  Mr.  Hansen  : 

We  began  to  manufacture  bubblestone  for  Commercial 
purposes  about  the  first  of  March,  1925.  I  firsfc  heard  of 
it  however  about  the  middle  of  the  summer  192$.  At  that 
time,  we  were  talking  about  it  to  a  lady  who  was  a  friend 
of  Mr.  Rice  and  she  told  me  about  it.  She  told  me  about 
cement  filled  with  air,  etc.  I  then  went  to  sed  Mr.  Rice 
and  learned  more  about  it.  I  think  I  saw  bubblestone  in 
June  or  July,  1924,  at  Mr.  Rice’s  home  at  Berkeley,  Cal. 
This  bubblestone  consisted  of  a  lot  of  various  sized  pieces 
of  stone.  Mr.  Rice  was  not  home  at  the  time  but  jvir.  Rice’s 
son  took  us  around  and  showed  us  the  samples.  After  this 
trip  to  Berkeley,  I  went  to  see  Mr.  Rice’s  associate,  Mr. 
Hampton,  and  made  arrangements  to  go  on  with  the  manu¬ 
facture  of  bubblestone.  These  arrangements  \vere  that 
they  would  furnish  us  foaming  compound.  We  bpught  this 
compound  by  the  pound  from  Mr.  Rice.  All  our  buildings 
are  confined  to  Monterey  and  that  vicinity.  It  j  is  under¬ 
stood  that  we  will  have  all  the  territory  wTe  need^ 

The  incubator  house  shown  in  photograph  3 
Exhibit  No.  52  is  made  of  bubblestone  blocks,  which  blocks 
have  no  exterior  coating  at  the  present  time.  Photograph 
4  of  Rice’s  Exhibit  No.  52  has  an  exterior  coating  df  cement 
stucco  which  is  put  on  for  the  finish. 

We  first  began  construction  of  our  plant  shown  in  photo¬ 
graph  1  of  Rice’s  Exhibit  No.  52  during  the  first  -week  in 
December,  1924.  Our  first  commercial  work  consisted  in 
the  making  of  what  is  known  as  septic  tanks.  Th^se  septic 
tanks  arc  all  over  the  Monterey  peninsula.  They  were  first 
built  during  the  latter  part  of  February,  1925.  I  lived 
in  Oakland  at  that  time.  When  we  built  thepe  septic 
tanks,  we  procured  the  foaming  compound  from  Mr. 
199  Rice.  When  we  get  this  foaming  compound  from 
Mr.  Rice,  we  make  the  foam  and  then  mik  it  with 
mortar.  The  compound  is  mived  with  water  and  placed  in 
a  beater  and  beaten  into  a  foam  and  then  mixed  with  a 
cement  mortar.  I  do  not  know  the  composition  of  the  foam 
compound  which  we  purchased  from  Mr.  Rice. 


of  Rice’s 
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200  William  Garvin  O’Bryan. 

William  Garvin  O’Bryan,  called  as  a  witness  on  behalf  of 
the  party  Rice,  having  been  duly  sworn,  did  testify  as  fol¬ 
lows: 


Direct  examination. 

By  Mr.  Byrne: 

My  name  is  William  Garvin  O’Bryan,  my  age  38  and  I 
reside  at  Seaside,  California.  I  am  a  manufacturer  of  Bub- 
blestone  building  material  and  a  builder  by  occupation. 
I  have  been  in  construction  work  for  a  number  of  years. 

I  identify  the  photograph  folder,  Rice’s  Exhibit  No.  52, 

as  containing  various  photographs  of  buildings  that  we 

have  constructed  and  experiments  with  it  that  I  performed 

myself  having  reference  to  the  placing  of  the  acetylene 

torch  flame  on  a  brick  to  determine  the  conductivity’  of  the 

* 

material,  and  if  it  would  blow  or  spoil  as  happens  to  solid 
concrete,  and  if  there  would  be  any  cracking.  I  found  that 
did  not  occur.  We  built  a  number  of  septic  tanks.  We 
started  building  them  in  1925  and  have  been  doing  it  ever 
since.  They  are  built  in  Carmel  Highlands,  Moss  Beach 
and  Pacific  Grove,,  all  in  Monterey  County.  We  received 
the  bubblestone  material  from  Mr.  Rice.  It  came  in  com¬ 
pound  form.  I  do  not  know  the  composition  of  this  com¬ 
pound. 


Cross-examination. 

Bv  Mr.  Hansen: 

% 

I  made  the  tests  that  are  shown  in  the  photographs  17, 
18,  19,  20  and  21  of  Rice’s  Exhibit  No.  52  in  an  acetylene 
welding  laboratory  in  Monterey.  I  made  these  tests,  I 
should  judge,  about  six  months  ago. 

If  you  want  to  see  some  septic  tanks  which  we  built  I 
would  say  go  to  Mr.  Sebree,  Kilcare  Camp  Ground  at  Pa¬ 
cific  Grove  close  to  Monterey.  I  can  give  you  a  number  of 
places.  We  get  the  foaming  compound  from  Mr.  Rice  in 
five  gallon  cans  and  forty  gallon  barrels.  We  dilute  it  with 
water  in  the  proportion  of  one  part  of  foaming  corn- 
201  pound  to  forty  parts  of  water.  We  then  beat  it  into 
a  foam  and  then  mix  it  with  the  cement  mortar  pre- 
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viously  prepared.  I  never  used  any  plaster  of  Paris  or 
gypsum  with  Bubblestone,  and  all  of  my  work  has  been  with 
the  use  of  cement  mortar. 


Bernard  Balph  Maybeck. 

Bernard  Ralph  Maybeck,  called  as  a  witness  on  be¬ 
half  of  the  party  Rice,  having  been  duly  sworn,  did  testify 
as  follows : 


Direct  examination. 

By  Mr.  Byrne: 

My  name  is  Bernard  Ralph  Maybeck,  my  age  i  65  and  I 
reside  at  Buena  Vista,  Berkeley.  I  am  an  architect  by  oc¬ 
cupation.  I  have  been  an  Architect  since  I  was  thilrtv  years 
old. 

I  designed  the  plan  for  the  City  of  Canberra  in  Australia 
and  then  the  plans  for  Mills  College  Future  Developments 
and  I  started  the  scheme  for  a  plan  for  the  University  of 
California  and  Mrs.  Hearst  sent  me  to  Paris,  alid  I  had 
charge  of  that  competition;  and  then  at  the  tinie  of  the 
Fair  in  1915  I  had  charge  of  the  Palace  of  Fine  ^.rts  and 
the  Zone — thev  had  to  get  mv  0.  I\.  and  I  had  |  to  make 
counter  suggestions;  and  now  I  am  doing  the  Memorial 
to  Mrs.  Hearst. 

I  have  known  Mr.  John  A.  Rice  since  1921.  I  first  heard 
of  the  substance  Bubblestone  in  November,  1922.  II  do  not 
know  how  to  make  the  bubbles  but  after  the  bubbles  are 
made  I  know  about  it.  The  cement  is  mixed  in  the  ordi¬ 
nary  wav  and  the  bubbles  are  mixed  into  it.  I  discikssed  the 

*  i 

subject  of  bubblestone  with  Mr.  Rice  hundred-  of  times. 
My  first  discussion  with  him  was  in  November,  1922.  I 
fix  that  date  because  it  was  when  I  came  back  ffom  Yo- 
semite  and  he  came  back  from  a  long  trip.  We  cajme  back 
about  the  same  time. 

The  blueprint,  Rice’s  Exhibit  No.  53,  is  whatj  is  now 
called  the  Architects  Mausoleum  at  Glen  Alpine.  Glen  Al¬ 
pine  is  a  short  distance  from  Lake  Tahoe  in  the  ejection 
of  Fallen  Leaf  Lake.  This  drawing  was  made  in  ipv  office 
under  my  direction.  The  photograph  No.  21  shows 
202  the  same  thing  as  Rice’s  Exhibit  No.  53.  The  photo¬ 
graphs  Nos.  24,  26,  27,  28,  29,  44  and  45  are  photo¬ 
graphs  of  the  Bag  House.  It  was  made  by  the  u^e  of  ce- 
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ment  bags  dipped  in  bubblestone.  This  house  is  located  in 
Buena  Vista  and  belongs  to  Mrs.  Maybeck.  I  also  live  in 
that  house.  It  was  built  in  February  and  March,  1924,  and 
I  have  found  it  to  be  more  than  satisfactorv. 

w 

I  have  seen  before  blocks  similar  to  those  of  Rice’s  Ex¬ 
hibit  No.  4 — the  blocks,  Rice’s  Exhibit  No.  4,  may  have  been 
the  ones  I  saw.  The  other  specimens  of  bubblestone  are 
in  a  general  way  what  Mr.  Rice  was  making  at  that  time. 

I  recognize  the  bowl,  Rice’s  Exhibit  No.  5,  as  that  used 
by  Mr.  Rice  when  I  first  saw  him  make  bubblestone.  It 
looked  like  a  circus  trick — where  the  man  takes  a  rabbit  out 
of  his  sleeve,  or  something  of  that  sort — to  see  him  beat  it 
up  and  pour  it  out.  This  was  in  November,  1922.  After 
I  saw  bubblestbne  developed  I  felt  this — in  France  they  for 
centuries  have  used  slag  made  out  of  ashes  and  mortar 
and  put  it  between  beams.  They  did  that  to  lighten  the 
material.  Here  is  a^  material  you  could  use  for  the  same 
purpose.  We  now  are  using  steel  forms  and  wooden  forms 
to  pour  out  concrete.  Suppose  we  want  a  certain  stiffness 
and  don’t  want  to  use  bubblestone — we  would  put  Bubble¬ 
stone  between  the  flanges  just  as  we  would  a  wooden  board 
and  pour  concrete  between  it  and  have  a  good  surface  for 
plaster.  Then  from  the  standpoint  of  acoustics  it  is  very 
good. 

I  first  called  for  bubblestone  to  be  used  when  I  first  saw 
it  in  November,  1922.  In  my  work  as  an  architect  I  first 
designated  the  use  of  bubblestone  for  Rice’s  Exhibit  No.  53. 
I  also  designed  the  Joralemon  residence  and  called  for 
cement  plaster  on  wood  and  Bubblestone.  We  wanted 
something  more  or  less  fireproof  and  it  was  my  idea  that 
we  could  use  this  bubblestone  to  take  care  of  the  electrical 
wiring  and  cut-off  generally.  I  do  not  know  if  it  was  used 
but  it  was  called  for.  Mr.  Lundgren  would  kno\v. 

203  Cross-examination. 

By  Mr.  Hansen : 

I  used  bubblestone  in  the  building  of  the  Maybeck  house 
because  the  farmers  are  constantly  menaced  by  fire,  and 
the  idea  I  had  w’as  to  put  up  the  studs  and  a  wTire  all  around 
and  hang  these  bags  on.  The  farmer  can  do  it  himself. 
All  he  has  to  do  is  get  that  foam  from  Mr.  Rice  and  he  can 
do  the  rest  as  he  has  always  done.  The  reason  I  used  the 


171 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  BOOS  ET  AL.i 

, 

bags  was  because  it  was  the  first  time  cement  w^s  in  that 
form  and  I  tried  it  on  my  own  house.  Mr.  Martin  heard 
of  it,  and  thought  it  would  be  a  great  thing  for  Japan  where 
they  have  those  light  buildings.  It  will  be  a  tremendous 
thing  when  people  understand  it. 

This  material  was  made  in  the  ordinary  way.  iTou  mix  it 
just  as  for  concrete  and  you  mix  up  the  bubblestone  stuff ; 
it  should  remain  that  way  permanently  unless  tl^ere  is  too 
great  a  shock.  You  can  have  a  vat  of  it  and  dip  those  bags 
in  it.  It  sticks  together  and  overlaps  like  shingles. 

Ben  Pearson. 

Ben  Pearson,  called  as  a  witness  on  behalf  of  the  party 
Rice,  having  been  duly  sworn,  did  testify  as  follows: 

Direct  examination. 

By  Mr.  Byrne: 

My  name  is  Ben  Pearson,  my  age  60  years,  an<}  my  occu¬ 
pation,  a  building  contractor.  I  reside  at  Changing  Way, 
Berkeley,  California. 

I  first  heard  of  bubblestone  in  the  latter  part  bf  July  or 
the  first  part  of  August,  1923.  I  used  it  on  that  dccasion  in 
building  a  meter  box  for  Mr.  Joralemon  in  Berkeley.  I 
used  it  because  it  was  recommended  by  the  architect,  Mr. 
Mavbeck.  Rice’s  Exhibit  No.  51  is  a  book  of  chjeck  stubs, 
and  stub  No.  239  is  the  stub  of  a  check  made  out  to  Mr. 

Rice  for  payment  of  the  bubblestone  usbd  in  this 
204  meter  box. 

Rice’s  Exhibit  No.  51  entered  in  evidence. 

By  Mr.  Hansen:  “Objection  is  made  to  Exhibit  No.  51 
inasmuch  as  the  same  is  not  properly  proven.” 

Cross-examination. 

By  Mr.  Hansen : 

The  meter  box  of  the  Joi’alemon  house  was  constructed 
the  latter  part  of  July  or  the  early  part  of  Aug.  1^23.  The 
check  stub  No.  239  is  in  the  handwriting  of  my!  son.  To 
the  best  of  my  knowledge  we  used  four  or  five  blocks  of 
bubblestone  in  the  erection  of  this  meter  box.  T]he  size  of 
the  blocks  are  18x  36 — just  large  enough  for  a  njieter  box. 
These  bubblestone  blocks  were  sent  over  by  Mr!.  Rice.  I 
never  talked  to  Mr.  Rice  about  these  blocks.  Mrj  Maybeck 
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had  them  ordered  and  they  came  consigned  as  bubblestone. 
The  address  of  this  house  in  Berkeley  where  this  meter  box 
is  installed  is  16S  South  Hampton. 


Charles  G.  Lundgren. 

Charles  G.  Lundgren,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sworn,  did  testify  as  follows: 


Direct  examination. 

By  Mr.  Byrne: 

My  name  is  Charles  G.  Lundgren,  my  age  33  years  and  I 
reside  at  872  Clayton  Street,  San  Francisco.  I  am  an  ar¬ 
chitectural  draftsman  and  designer.  I  started  with  Mr. 
Maybeck  in  1912  and  have  been  with  him  ever  since. 

The  blueprint,  Rice’s  Exhibit  No.  53,  is  a  drawing  that  I 
made  on  July  25, 1923.  It  is  a  drawing  for  a  cabin  at  Glen 
Alpine — a  typical  cabin  they  intended  to  repeat  many  times 
if  the  experiment  was  successful.  I  was  there  when  the 
cabin  was  being  constructed.  The  photograph,  Rice’s  Ex¬ 
hibit  No.  21,  is  a  picture  of  that  cabin. 

I  cannot  tell  definitelv  when  I  first  saw  the  substance 
called  bubblestone  but  it  was  about  a  month  or  a 
205  month  and  a  half  sooner  than  this  drawing  was 
made.  In  the  making  of  the  house,  Rice’s  Exhibit 
No.  53,  bubblestone  boards  made  a  form  laid  on  templets 
and  then  filled  with  bubblestone  poured  between. 

The  house  built  for  Mr.  Joralemon  was  designed  in  our 
office.  The  first  time  that  I  knew  of  anything  being  built 
of  Bubblestone  was  this  cabin  and  the  meter  cabinet  on 
Mr.  Joralemon ’s  house.  This  meter  cabinet  was  made  in 
August,  1923.  I  designed  it  and  Mr.  Rice  executed  it  and 
it  was  installed. 


The  blueprint,  Rice’s  Exhibit  No.  53,  entered  in  evidence. 


By  Mr.  Hansen:  “Objection  is  made  to  Rice's 
53  inasmuch  as  it  is  not  the  best  evidence.” 


Exhibit  No. 


Cross-examination. 

By  Mr.  Hansen: 

After  the  Lodge  which  I  have  described  as  being  built 
at  Glen  Alpine  was  finished,  I  spent  a  vacation  there  and  I 
glanced  at  it  a  year  later.  I  do  not  know  positively  why 
more  lodges  were  not  built  at  Glen  Alpine  but  I  have  a 
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suspicion  that  work  was  stopped  because  the  Glen  is  not 
paying  well.  By  work  I  mean  architectural  building. 

1"  x  8"  boards  made  of  bubblestone  material  were  used 
to  build  the  Lodge  at  Glen  Alpine  and  bubblestone  was 
poured  between  these  boards  thereby  forming  a  jcontinuous 
material  practically  fireproof. 

I  savr  the  meter  cabinet  above  referred  to  after  it  was 
constructed.  The  doors  on  it  were  about  three  feet  since 
that  was  the  requirement  by  law.  '  It  was  onty  18"  deep 
and  had  a  shelf  in  it.  It  contained  the  gas  metjer  and  the 
electric  meter  switches. 

Redirect  examination. 

By  Mr.  Byrne: 

We  used  bubblestone  for  the  making  of  this  meter  box 
because  it  w’as  fireproof.  We  had  been  using  lujnber  lined 
with  asbestos  and  this  seemed  better  for  the  purpi 


ose. 
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Elmer  Pearson. 


i 

Elmer  Pearson,  a  witness  called  on  behalf  of  |  the  party 
Rice,  having  been  duly  sworn,  did  testify  as  follows : 

i 

Direct  examination. 

By  Mr.  Byrne : 

j 

My  name  is  Elmer  Pearson,  my  age  26,  and  Ij  reside  at 
2421  Hilgard.  I  am  associated  with  my  father,  who  is  a 
builder. 

The  writing  on  the  check  stub  No.  239,  Rice’s  Exhibit  No. 
51,  is  my  writing  and  wras  made  August  7,  1923.  I  do  not 
know’  w’hat  became  of  that  check. 

i 

Mr.  Byrne:  “The  check  in  question  is  in  the  possession 
of  Mr.  John  A.  Rice.  He  kept  it  as  a  souvenir  of  the  first 
money  ever  paid  for  bubblestone  material.” 

Edward  G.  Galt. 

Edward  G.  Galt,  a  witness  called  on  behalf  of  the  party 
Rice,  having  been  duly  sworn,  did  testify  as  follows : 

Direct  examination.  j 

By  Mr.  Byrne: 

My  name  is  Edward  G.  Galt,  my  age  55  and  I  reside  at 
1100  Leavenworth  Street,  San  Francisco.  I  am  j&ssistant 
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Secretary  of  the  Metropolitan  Life  Insurance  Company. 

I  am  not  sure  whether  I  met  Mr.  Rice  in  the  Fall  of  1922 
or  the  Spring  of  1923.  I  first  heard  of  bubblestone  in  the 
Spring  of  1923 — although  it  might  have  been  in  the  Fall  of 
1922.  I  was  at  Glen  Alpine  with  Mr.  Maybeck  and  I  don’t 
know  just  when  it  was. 

I  identify  the  photograph,  Rice’s  Exhibit  No.  21,  as  being 
a  photograph  of  my  place  known  as  Glen  Alpine  near  Lake 
Tahoe.  This  was  built  in  the  Fall  of  1923  bv  Mr.  Rice,  his 
brother,  Mr.  Maybeck,  myself,  and  helpers.  Mr.  Bernard 
R.  Maybeck  designed  it. 

207  The  papers,  Rice’s  Exhibit  No.  54,  are  the  freight 
bills  for  the  bubblestone  slabs  and  boards.  Part  of 
that  building  is  of  bubblestone  boards  that  were  molded  in 
Berkeley  and  crated  and  shipped  to  the  place,  and  other 
parts  of  the  material  were  made  on  the  premises. 

The  check,  Rice’s  Exhibit  No.  55,  is  my  check  which  was 
given  in  payment  for  the  bubblestone  Mr.  Rice  furnished. 

The  photograph,  Rice’s  Exhibit  No.  21,  shows  that  this 
lodge  or  cabin  has  a  very  sloping  roof.  The  reason  for 
this  is  that  the  snow  fall  there  is  very  heavy  and  the  slop¬ 
ing  roof  was  necessary,  and  the  further  reason  in  this  case 
was  to  see  if  the  bubblestone  construction  would  stand  the 
snow.  I  cannot  tell  what  the  arc  is  but  it  is  supposed  to 
throw  the  weight  very  close  to  the  base.  That  lodge  is  still 
standing — I  saw  it  a  month  ago.  It  has  withstood  the  loads 
of  snow  since  it  was  built. 

The  freight  bills,  Rice’s  Exhibit  No.  54,  and  the  check, 
Rice’s  Exhibit  No.  55,  entered  in  evidence. 

By  Mr.  Hansen:  “Objection  is  made  to  Exhibit  No.  54 
inasmuch  as  the  same  has  not  been  properly  proven.” 

Edward  W.  Rice. 

Edward  W.  Rice,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Byrne: 

My  name  is  Edward  W.  Rice,  my  age  45  plus,  and  I  re¬ 
side  in  Santa  Cruz,  California.  I  am  Chief  Chemist,  Santa 
Cruz  Portland  Cement  Company,  Davenport.  I  have  been 
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a  Chemist  ever  since  May  24,  1909,  and  have  been  Chief 
Chemist  since  November,  1924.  I  am  the  brothei,  of  Mr. 
John  A.  Rice.  I  first  heard  of  bubblestone  material  a  mat¬ 
ter  of  months  prior  to  June,  1923 — I  have  no!  definite 
208  date  on  it.  I  can  only  locate  the  date  by  ai  sample 
which  my  brother  presented  to  me.  I  have  seen 
bubblestone  made  in  my  brother’s  back  yard  on  Vine  Street 
and  in  his  laboratory  on  Bancroft  Way.  I  have  assisted 
him  in  making  bubblestone  at  his  Vine  Street  residence  and 
at  his  laboratory  since  and  I  have  made  it  myself  on[  a  small 
scale. 


By  Mr.  Byrne:  “I  hereby  correct  Exhibits  34, |  35  and 
36  to  make  them  Exhibits  44,  45  and  46.”  j 

Rice’s  Exhibit  No.  47  is  a  piece  of  bubblestofie  made 
by  John  A.  Rice  which  was  sent  to  me  at  Santa  Cruz  or 
that  I  brought  back  from  Berkeley.  The  date  on  it  Js  Janu¬ 
ary  17,  1923.  I  can  identify  the  blocks,  Rice’s  Exhibit  No. 
4,  by  the  print  stamped  on  them  and  they  all  look  familiar 
to  me  as  the  product  produced  from  my  brother’s  labora¬ 
tory.  I  saw  them  prior  to  the  date  that  I  saw  Rice’s  Ex¬ 
hibit  No.  47.  The  bowl,  Rice’s  Exhibit  No.  5,  locks  very 
much  like  a  bowl  my  brother  used  in  his  experiments.  I 
have  seen  my  brother  use  the  machine,  Rice’s  Exhibits  Nos. 
6  and  7.  As  near  as  I  can  say  I  saw  Rice’s  Exhibits  Nos. 
14, 15, 16, 17, 18, 19,  or  similar  ones  prior  to  January,  1923. 

The  photograph,  Rice’s  Exhibit  No.  21  is  a  bubblestone 
shack  we  built  up  at  Glen  Alpine  on  Lake  Tahob.  This 
photograph  was  taken  a  day  or  so  before  the  Berkeley  fire. 
It  is  built  of  bubblestone.  It  was  built  by  filling  arches. 
My  brother  cast  these  arches  in  Berkeley  and  they  were 
shipped  to  Glen  Alpine ;  they  were  then  assembled  in  posi¬ 
tion  and  bubblestone  slabs  were  placed  on  the  underside 
and  the  upper  side  of  said  arches  which  were  kept  ^n  place 
by  means  of  wires.  The  space  between  the  inside  hnd  out¬ 
side  boards  was  filled  full  of  bubblestone,  mixed  onjthe  job, 
by  means  of  the  machines,  Rice’s  Exhibits  Nos.  6  and  7. 

I  assisted  in  the  mixing  of  this  bubblestone. 

209  The  notebook,  Rice’s  Exhibit  No.  48,  is  njiy  note¬ 
book.  Page  1  thereof,  dated  October  3,  1923,  is  a 
freight  calculation  of  the  cost  of  cement  shipped  to  Berkeley 
from  Davenport  and  used  by  my  brother;  on  the  opposite 
page  are  dates  and  a  description  of  samples  sent  by  my 
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brother  to  me  at  the  laboratory,  for  strength  tests.  Tab 
No.  2,  dated  September  29,  1923,  was  experimental  calcula¬ 
tions  for  determining  the  specific  gravity  of  neat  cement. 
Tab  No.  3,  which  has  no  date,  is  a  determination  of  bubble- 
stone  specific  gravity  and  bubbles  per  cubic  foot,  weight, 
and  tests  as  to  sinkability.  No.  4,  dated  October  1,  1923,  is 
the  testing  of  nine  specimens  of  bubblestone  in  the  electric 
furnace.  No.  5,  dated  October  2,  1923,  is  a  further  test  on 
cement  briquettes  in  the  electric  furnace — not  bubblestone. 
No.  6,  October  12,  1923,  is  experimental  data  showing  the 
amount  of  cement  required  to  make  one  cubic  foot  of  normal 
concrete.  No.  7,  which  has  no  date,  is  two  pages  of  calcula¬ 
tions  as  to  cost  of  bubblestone  at  the  price  of  material  then 
existing — four  different  specific  gravities.  No.  8  is  tensile 
strength  on  briquettes  given  to  me  by  J.  A.  Rice  October  7, 
1923.  Continuance  of  No.  8  is  compression  strength  on 
cylinders  given  to  me  by  J.  A.  Rice  dated  and  taken  October 
13, 1923.  No.  9  is  a  notation  on  an  article  from  the  “Engi¬ 
neering  News’*  of  September,  1923,  on  pouring.  No.  10  is 
a  formula  for  bubblestone  dope  being  used  by  my  brother  at 
that  time.  The  exact  date  is  not  noted.  The  following  is 
given  concerning  the  composition  of  compound  A:  stir 
one  part  rosin,  9  parts  weak  ammonia — sufficient  ammonia 
to  saponify.  Gompo-nd  B :  4  parts  casein,  15  parts  water ; 
%  part  commercial  ammonia.  Soak  12  hours,  stirring  occa¬ 
sionally.  Pass  through  colander  and  warm  to  90  degrees 
F.  Add  six  tablets  of  rennet  dissolved  in  water.  Mix 
thoroughly  and  let  stand  twelve  hours  at  room  temperature. 
Now  add  four  parts  Compound  A  sufficiently  warm  to  be 
liquid.  Mix  thoroughly,  and  pack  in  covered  tins  to  keep. 

This  is  called  bubble-dough.  Take  one  part  bubble 
210  dough  and  mix  with  little  water  until  thoroughly 
homogeneous ;  add  sufficient  diluted  hydro-chloric 
acid  to  almost  precipitate  the  casein  and  put  in  beater  with 
120  parts  water.  Beat  to  consistency  of  shaving  lather  and 
at  last  few  turns  of  beater  add  small  quantity  of  strong  cal¬ 
cium  chloride  solution.  Result,  a  lather  of  calcium  para- 
casanite  resinate  which  will  stand  up  for  days,  dry  out  and 
float  like  feathers.  Complete  bubblestone  contains  about 
3/100  of  1%  solid  matter  that  is  foreign  to  cement.  No. 
11 — use  of  alcohol  in  bubble  dough.  To  1  lb.  finished  dope 
add  %  oz.  80%  alcohol.  Avoid  alcohol  containing  formalde¬ 
hyde.  John  suggests  price  of  bubblestone  dough  between 
25^  and  50^  per  pound.  No.  12  is  merely  some  figures  shovr- 
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ing  the  tensile  strength  of  bubblestone  briquettes  sent  by 
mv  brother.  There  is  no  date  subsequent  to  August  12, 
1925.  j 

The  first  I  heard  of  bubblestone  was  when  Imy  brother 
was  experimenting  with  seaweed  sometime  prior  to  Janu¬ 
ary  1,  1923.  Later  he  was  using  animal  glue,  j  Later  still 
he  was  using  the  formula  I  gave. 

Briquette,  Rice’s  Exhibit  No.  47,  and  notebook]  Rice’s  Ex¬ 
hibit  No.  48,  entered  in  evidence. 

! 

! 

By  Mr.  Hansen. 

I  first  heard  of  bubblestone  prior  to  January  i,  1923,  but 
whether  it  was  three  weeks  or  three  months  prior  to  that 
date  I  cannot  say.  i 

When  Mr.  Rice  was  making  Bubblestone  by  the  use  of 
glue,  his  process  was  as  follows :  He  mixed  glue  >vith  water 
and  beat  it  up  with  a  beater,  and  then  he  mixed  cement  into 
a  slurry  with  water,  and  to  that  he  added  the  foam  he  had 
made  with  the  glue,  and  it  was  poured  into  moljls.  It  set 
and  made  a  porous  material.  As  far  as  I  know]  Mr.  Rice 
also  used  calcium  chloride  with  the  glue  and  water  in 
making  foam  to  make  it  set  quicker  but  I  can’t  say  when  I 
first  heard  of  his  using  it.  I  can’t  place  a  date  on  ft.  I  have 
heard  of  Mr.  Rice  using  formulin,  but  I  cannot  sav  how. 
Formaldehyde,  particularly  formaldehyde  in  alcohol,  had 
a  deleterious  effect  on  the  material  and  he  told  me  to 
avoid  it.  j 

My  brother  was  using  casein  and  rosin — a  forniula  simi¬ 
lar  to  the  one  I  read  out  of  the  notebook — when  the  Lodge 
was  built  at  Lake  Tahoe.  At  that  time  he  was  not  using 
glue  and  water  because  he  considered  casein  better.  I  do 
not  know  how  long  he  had  been  using  casein.  The  whole 
Lodge,  with  the  exception  of  the  foundation  which  was 
stone,  was  made  of  bubblestone. 

211  My  calculations  from  the  test  conducted  on  speci¬ 
mens  of  bubblestone  in  an  electric  furnace  rpade  for 
the  purpose  of  determining  whether  bubbleston^  would 
make  a  good  insulating  material  were  that  bubblestone  was 
a  good  insulating  material  up  to  a  temperature  of,  850  de¬ 
grees  F.  and  at  temperatures  higher  than  that  its  resistence 
was  lessened.  By  resistence  I  mean  the  strength  offered  to 
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crashing.  That  is  not  a  standard  test  of  the  Company  I 
was  working  with  at  that  time. 

My  brother  used  the  casein  compound  in  the  bubblestone 
used  for  constructing  the  Maybeck  house. 

Thomas  J.  Hampton. 

Thomas  J.  Hampton,  called  as  a  witness  on  behalf  of  the 
party  Rice,  having  been  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Byrne: 

My  name  is  Thomas  J.  Hampton,  my  age  61  and  my  resi¬ 
dence  1052  Phelan  Building.  I  am  a  metaphysician.  I 
know  Mr.  John  A.  Rice  very  well  and  will  have  known  him 
seven  years  in  September,  1926.  I  first  saw  bubblestone — 
it  was  called  cellular  cement  then — between  the  21st  of 
October  and  the  end  of  October,  1922.  I  saw  this  cellular 
cement  made  between  the  21st  of  October  and  the  end  of 
October,  1922,  because  I  went  to  Los  Angeles  the  latter  end 
of  October,  1922.  I  saw  this  material  at  Mr,  Rice’s  con¬ 
stantly — once  a  week  or  so — as  frequently  as  that.  I  was 
very  much  interested  as  I  recognized  it  as  a  building  ma¬ 
terial  I  had  been  looking  for  myself  in  construction  work 
for  years. 

The  bowl,  Rice’s  Exhibit  No.  5,  is  the  bowl  that  cement 
and  sand  and  some  foam  and  the  water  were  put  in.  He  also 
used  an  egg  beater.  I  first  saw  the  bowl,  Rice’s  Exhibit 
No.  5,  one  Sunday  afternoon — I  think  it  was  the  third  Sun¬ 
day  in  October,  1922.  I  first  heard  of  the  name  ‘ 4  bubble¬ 
stone”  sometime  after  the  first  of  January,  1923.  Mr. 

Rice  told  me  that  some  lady  had  named  it  bubble- 
212  stone  and  he  thought  he  would  give  it  that  name.  I 
went  to  Los  Angeles  the  latter  end  of  October,  1922, 
and  was  there  the  1st  of  November  and  stayed  about  two 
weeks  and  then  came  back. 

I  have  seen  before  some  of  the  blocks  contained  in  the 
box,  Rice’s  Exhibit  No.  4.  I  would  constantly  take  them 
with  me  when  I  visited  Mr.  Rice.  Some  I  gave  away.  I 
sent  some  to  Los  Angeles  to  a  builder  down  there,  for  I  was 
sure  it  would  answer  his  purpose. 

I  have  seen  the  large  cylinder,  Rice’s  Exhibit  No.  13  be¬ 
fore.  That  is  the  way  Mr.  Rice  had  of  testing;  he  would 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL. 


179 


make  up  cylinders  for  the  purpose  of  seeing  howl  the  ma¬ 
terial  would  stand  up  and  he  made  cylinders  l^ke  that. 
Rather  crude,  the  first  ones  were.  He  wrapped  heajvy  paper 
to  make  the  frame.  He  used  wrapping  paper  or  anything 
at  hand.  He  had  many  little  cone  shaped  ones,  ^nd  some 
were  just  poured  out.  Rice’s  Exhibits  Nos.  14  and  19  in¬ 
clusive,  is  similar  material.  I  cannot  state  the  ekact  date 
when  I  first  saw  them  but  it  was  some  time  after  the  first  of 
the  year  1923.  I  can  fix  that  part  of  it  pretty  exactly  in  that 
Mr.  Rosin  took  my  place  in  San  Diego  and  attended  to  the 
birth  of  my  daughter’s  baby,  so  I  had  to  remain  here.  This 
event  was  January  23,  1923.  The  mixers,  Rice’s  Exhibits 
Nos.  6  and  7,  are  examples  of  Mr.  Rice’s  mechanical  art. 

They  are  building  cottages  out  of  bubblestone  [down  at 
Monterey.  O’Bryan  w’as  the  first  one  to  put  it  to  practical 
use  I  think.  He  was  building  septic  tanks — he  has  been 
doing  that  for  some  time.  I  saw  the  roof  being  put  on  the 
Maybeck  studio.  I  recognize  the  photographs,  Ribe’s  Ex¬ 
hibits  Nos.  43- A,  44  and  45  as  being  photographs  of  the 
Maybeck  studio.  I  even  recognize  the  old  box  we  had  on 
the  roof.  Mr.  Harry  Rice  put  those  on  there  while  I  was 
there  at  the  building.  We  had  another  man  there.  Mr. 
John  A.  Rice  prepared  them  and  sent  them  up  ^nd  Mr. 
Harry  Rice  put  them  on. 

213  Cross-examination. 

Bv  Mr.  Hansen: 

* 

They  have  been  using  bubblestone  for  the  making  of 
bungalow’s  or  cottages  or  lodges  at  Monterey  for  about  two 
years.  The  man  dovTn  there  is  using  it  just  as  rapidly  as  he 
can  go  ahead.  He  could  use  ten  times  what  he  is  usjng  if  he 
had  the  means.  Mr.  Rice  sends  him  the  composition  of  this 
bubblestone.  I  do  not  know  what  is  in  the  fo^m  com¬ 
pound  but  I  guess  Mr.  Rice  would  have  told  m0  lots  of 
times  if  I  had  expressed  any  interest  from  a  chemical  stand¬ 
point  but  I  didn’t. 

My  boy  purchased  a  lot  on  the  ocean  front  andjl  didn’t 
want  him  to  put  a  wooden  building  on  it  and  I  held!  him  up, 
and  he  is  still  held  up,  and  I  know  the  first  time  I  mentioned 
it  to  him  wras  around — in  October,  1922.  I  wofild  have 
erected  this  house  on  the  lot  at  Coronado  by  the  usb  of  Mr. 
Rice’s  bubblestone  at  once  but  there  was  no  one  wjho  knew 
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it  but  Mr.  Rice  and  I  would  have  had  to  take  him  down  to 
do  it.  I  was  very  anxious  to  get  Mr.  Rice  to  Los  Angeles. 
I  had  some  friends  building  there  and  wanted  him  to  work 
with  them. 

I  have  seen  the  huts  or  lodges  at  Monterey  and  saw  them 
early  last  year. 

214  Testimony  in  the  Form  of  Depositions  Taken  on 

Behalf  of  the  Parties  Carlisle  K .  Roos  and  the 
United  States  Gypsum  Company  in  the  Patent 
Office  Proceeding . 

215  Carlisle  K.  Roos. 

Carlisle  K.  Roos,  a  witness  called  in  his  own  behalf, 
being  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Hansen: 

I  am  Carlisle  K.  Roos,  age  31,  and  reside  at  815  South 
Fifteenth  Street,  Fort  Dodge,  Iowa.  I  am  a  chemist  acting 
as  Assistant  Works  Manager  at  Fort  Dodge,  Iowa,  for  the 
United  States  Gypsum  Company.  I  am  in  charge  of  the 
quality  control  of  the  products  manufactured  at  that  plant 
and  also  in  charge  of  the  Department  Work  and  Research 
Laboratory  at  the  Fort  Dodge  plant.  I  have  been  in  the 
employ  of  the  United  States  Gypsum  Company  approxi¬ 
mately  thirteen  years  and  have  been  employed  at  the  Fort 
Dodge  plant  of  the  United  States  Gypsum  Company  for 
four  years.  I  first  entered  the  employment  of  the  United 
States  Gypsum  Company  in  January  of  1922.  During  the 
year  1922  at  the  Fort  Dodge  plant  of  the  United  States 
Gypsum  Company  my  work  was  that  of  Chief  Tester  and 
Research  Worker  in  charge  of  Research  at  that  plant.  Dur¬ 
ing  the  year  1922  my  duties  as  Chief  Tester  were  to  super¬ 
vise  the  plant  testers  who  inspected  and  tested  the  products 
made  at  that  plant.  During  the  year  1922  my  duties  as  Re¬ 
search  Chemist  or  Engineer  were  to  conduct  experiments  in 
research  on  our  products;  to  develop  such  products  as  I 
made  or  discovered,  and  in  this  I  was  directed  in  some 
measure  bv  Mr.  Brookbv.  Mr.  Brookbv’s  initials  were 
H.  E.  I  am  a  technically  trained  man.  My  technical  edu¬ 
cation  consisted  in  a  special  course  in  chemistry  at  Lewis 
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Institute  in  Chicago,  a  special  course  at  Brooklyn  Poly¬ 
technic  Institute,  Brooklyn,  New  York,  and  a  short  course 
at  Columbia  University,  New  York.  These  courses  related 
to  the  science  of  chemistry  exclusively. 

I  am  the  Carlisle  K.  Boos  who  is  one  of  the  parties  to 
this  present  interference.  I  have  read  the  issue  of  the  in¬ 
terference  and  understand  it  fully.  I  made  the  in- 

216  vention  covered  by  my  application  which  bears  the 

serial  No.  733,197  and  is  entitled  “cementitjious  ma¬ 
terial’ *  about  June  1,  1922.  I  was  endeavoring  to  produr^ 
light  weight  gypsum  products  and  among  these  ligljit  weight 
products  I  was  interested  in  light  weight  gypsum  tile. 
About  that  time  I  observed  in  a  magazine  a  picture  of  what 
is  called  Foamite.  It  occurred  to  me  that  such  a  foam  could 
be  used  practically  in  conjunction  with  gypsum  to,  produce 
light  weight  gypsum,  or  other  cementitious  products.  I 
saw  the  advertisement  about  Foamite  in  an  issue  bf  the  In¬ 
dustrial  Engineering  Chemistry  about  that  time.  |A.n  issue 
of  the  Industrial  Engineering  Chemistry  contained  a  pic¬ 
ture  advertisement  pertaining  to  Foamite,  which  1  saw  in 
that  magazine  during  June,  1922,  of  which  the  phbtostatic 
print  which  has  been  handed  to  me  is  a  copy.  This  photo¬ 
static  print  is  a  copy  of  the  Foamite  advertisement',  which  I 
referred  to  above.  j 

The  photostatic  print  of  the  Foamite  advertisement  above 
referred  to  was  offered  in  evidence  as  Boos’  Exhibit  1. 

I 

The  next  step  that  I  took  in  my  invention  was  to  attempt 
to  make  a  tenacious  foam  with  the  materials  that  1  had  on 
hand  at  the  laboratory,  and  after  making  a  tenacious  foam 
I  mixed  it  with  the  gypsum.  In  making  that  tenacious  foam 
I  used  gum  arabic  and  rice  flour  as  materials.  I  drst  put 
the  gum  arabic  and  rice  flour  into  solution  and  then  put 
them  in  a  large  bowl  and  with  an  egg  beater  whipped  it  to  a 
tough  foam.  By  tough  I  mean  tenacious.  The  ne£t  thing 
that  I  did  was  to  take  calcined  gypsum,  mix  it  with  ^ater  to 
a  plastic  mass.  Then  to  this  plastic  mass  of  gypsum  I 
added  the  foam  previously  described  and  then  thoroughly 
stirred  the  foam  and  plastic  gypsum  mass  together^  With 
this  mixture  of  plastic  gypsum  mass  and  foam  I  made  many 
samples  or  exhibits  in  order  to  see  what  weight  prod- 

217  uct  and  what  cellular  structures  I  could  produce.  A 
portion  of  these  samples  I  discarded.  A  number  of 
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them  I  retained  as  exhibits  in  a  drawer  along  with  other 
development  exhibits  that  I  had  on  hand.  I  made  these 
cast  samples  of  cellular  gypsum  during  June,  July  and  Au¬ 
gust  of  1922,  I  have  none  of  these  samples  which  were 
poured  from  gypsum  and  a  tenacious  foam  made  up  of  rice 
flour  and  gum  arabic  which  I  made  at  that  time.  After 
having  made  my  invention  and  subsequent  to  the  time  that 
I  saw  the  Fire  Foam  advertisement  I  first  disclosed  this 
invention  to  my  associates  in  the  laboratory. 

These  associates  were  Mr.  Robert  Leimer  and  Mr.  Ruge. 
I  also  discussed  the  possibilities  of  Fire  Foam  as  a  material 
for  producing  a  tenacious  foam  which  was  to  be  mixed  with 
gypsum  to  make  a  cellular  cementitious  product  with  Mr. 
James.  I  believe  Mr.  James’  initials  are  G.  B.  Mr.  James 
visited  our  plant  on,  a  visit  from  Chicago  about  or  around 
the  first  of  July.  Mr.  James  was  interested  in  light  weight 
gypsum  products  and  I  disclosed  my  invention  to  him.  Mr. 
James  was  in  the  employ  of  the  United  States  Gypsum 
Company  at  that  time.  I  do  not  know  whether  Mr.  James 
is  now  in  the  employ  of  the  United  States  Gypsum  Com¬ 
pany.  I  understand  Mr.  James  is  now  in  Texas.  After 
my  disclosure  of  this  invention  to  Mr.  James  about  the  1st 
of  July,  1922,  I  advised  my  superior,  Mr.  Brookby,  in 
writing  disclosing  the  nature  of  the  invention  and  asking 
his  opinion  in  applying  the  use  of  this  principle  in  cellular 
products.  The  nature  of  this  writing  was  our  usual  letter 
form  dictated  by  myself,  written  to  Mr.  H.  E.  Brookby  at 
Chicago  and  signed  by  my  superior  at  the  plant,  Mr.  P.  F. 
Theobald.  Mr.  Theobald  was  the  Works  Manager  at  the 
plant  at  that  time.  I  have  seen  the  letter  which  has  been 
handed  to  nie.  I  dictated  it  to  Lorna  Weiss,  our  plant 
stenographer,  at  Fort  Dodge,  on  the  same  day  that  the  let¬ 
ter  is  dated,  June  30,  1922.  Mr.  P.  F.  Theobald’s  signature 
is  affixed  to  the  letter.  The  initials  “CKR.W”  in  the  lower 
left  hand  corner  of  the  letter  signify  that  I  dictated  the  let¬ 
ter  and  that  Miss  Weiss  typed  it.  I  recognize  the  signature 
in  writing  as  that  of  Mr.  Theobald.  The  initials 
218  HEB  in  alignment  with  the  word  “Subject”  at  the 
top  of  this  letter  signifies  our  company’s  system  of 
noting  to  whom  the  letter  is  written.  The  words  “Produc¬ 
tion  Department,  Chicago”  under  the  word  “Subject”  sig¬ 
nifies  that  the  letter  was  directed  to  the  Production  Depart¬ 
ment  for  the  particular  attention  of  Mr.  Brookby  and  no 
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one  else;  that  is  in  conjunction  with  the  “H.  E.  B.”  up 
there.  I  do  not  know  of  my  own  knowledge  in  whose  writ¬ 
ing  the  initial  “B”  is  which  appears  in  pencil  on  this  letter, 
Roos’  Exhibit  No.  2  adjacent  to  the  central  top  portion 
thereof.  Neither  do  I  know  in  whose  writing  the  words 
in  pencil  “Lab.  #  30-File”  are  written.  Neither  |do  I  know 
who  placed  upon  this  letter  a  pencil  mark  around  the  words 
“Fort  Dodge,  Iowa,  June  30,  1922 ”.  After  I  dictated  this 
letter  to  Miss  Weiss  on  June  30,  1922,  it  went  Across  my 
desk  for  reading.  This,  following  our  custom,  \iras  before 
Mr.  Theobald  affixed  his  signature  to  the  letter.  It  was  the 
Company’s  policy  at  that  time  for  the  Works  Manager  to 
sign  all  the  letters  written  from  his  plant.  This  explains 
why  Mr.  Theobald  signed  this  letter,  Roos’  Exhibit  No.  2. 
Mr.  Theobald  is  still  in  the  employment  of  the  United 
States  Gypsum  Company  and  at  the  present  ti^iie  is  em¬ 
ployed  in  the  Engineering  Department  at  Chicago.  This 
Exhibit  No.  2  is  the  exact  letter  as  I  wrote  it  excepting  the 
pencil  marks  and  notations  which  I  have  referred  to  and 
the  signature  of  Mr.  Theobald  and  also  the  stafiip  on  the 
back  of  the  letter. 

The  letter  heretofore  referred  to  as  Roos’  Exhibit  No.  2 
was  offered  in  evidence  as  Roos’  Exhibit  No.  2i  (It  was 
stipulated  by  Counsel  that  photostatic  copies  df  original 
letters  may  be  substituted  for  the  originals.) 

219  The  permanent  foam  constituted  the  medium  with 
which  I  mixed  the  calcined  gypsum,  in  the  sense  sim¬ 
ilar  to  that  of  mixing  water  with  calcined  gypsum  as  the 
word  “gauging  water”  is  usually  used.  This  explains  the 
meaning  of  the  term  “gauging  water”  as  I  employed  it  in 
the  second  paragraph  of  the  letter,  Roos’  Exhibit  No.  2. 

Paragraph  No.  2  of  the  letter  Exhibit  No.  2  above  re¬ 
ferred  to  employs  or  discloses  the  same  composition  that 

1  used  in  my  first  experiments  and  the  procedure  is  essen¬ 
tially  the  same.  The  mixing  of  calcined  gypsum  with  this 
tenacious  foam  produced  a  cellular  structure  of  much  lighter 
weight  than  ordinary  gypsum  structures  and  thisjis  what  is 
meant  by  the  last  sentence  of  paragraph  2  of  Roos’  Ex¬ 
hibit  No.  2.  The  last  paragraph  in  the  letter,  Exhibit  No. 

2  means  that  I  consider  saponin  as  a  more  efficient  foaming 
agent  than  rice  flour  and  gum  arabic.  I  had  in  mind  Foam- 
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ite  continually,  but  realized  that  the  Foamite  formula  foam 
when  mixed  with  gypsum  would  probably  produce  an  efflo¬ 
rescence  in  gypsum  casts.  I  then  thought  Mr.  Brookby 
might  know  of  some  efficient  foaming  agent  and  I  asked 
him  for  suggestions  and  also  for  his  approval  of  the  gen¬ 
eral  idea  of  using  foam  in  order*  to  lighten  the  weight  of 
our  gypsum  products. 

All  the  writing  on  Roos’  Exhibit  No.  3  was  written  bv 
myself.  Exhibit  No.  3  came  from  my  folder  containing  my 
Works  Schedule  Diary.  I  took  it  from  my  folder  myself. 
I  have  a  particular  clip  binder  which  has  clips  which  fit  the 
holes  in  Roos’  Exhibit  No.  3  and  this  Works  Schedule  was 
taken  therefrom.  When  I  took  Exhibit  No.  3  from  my 
folder  I  gave  it  to  Langdon  Moore  who  is  our  House  Patent 
Attorney.  Roos’  Exhibit  No.  3  bears  at  the  top  thereof 
the  date  “June  20,  1922”  which  means  that  I  started  that 
page  and  made  those  notes  on  that  date.  A  portion  of  the 
notes  on  the  other  side  of  the  page  were  written  on  the 
following  day,  June  21,  1922.  It  is  not  my  custom 
220  to  always  employ  ink  although  as  a  rule  I  employ  ink 
or  indelible  pencil,  and  the  notes  would  be  made  dur¬ 
ing  the  day.  It  would  not  necessarily  follow  that  I  would 
write  them  all  up  in  ink  or  pencil  and  this  accounts  for  the 
difference  in  the  use  of  these  two  in  the  making  of  the 
various  notes.  The  note  “Foamite  +  S02”  appearing  under 
the  heading  “6—21 — 22”  on  the  reverse  side  of  Roos’  Ex¬ 
hibit  No.  3  means  that  I  had  Foamite  principles  in  mind. 
The  S02  was  probably  an  additional  re-agent  for  hardening 
purposes.  When  I  speak  of  Foamite  I  mean  a  tenacious 
foam  and  not  necessarily  the  Foamite  Formula.  At  the 
start  of  the  work,  that  is,  for  several  months,  it  was  the 

custom  to  refer  to  the  tenacious  foam  in  the  laboratory 

* 

as  Foamite  irrespective  of  whether  the  so-called  Foamite 
material  itself  was  employed  or  not.  The  notation  of 
“Foamite  +  S02”  was  placed  on  the  reverse  side  of  Roos’ 
Exhibit  No.  3  on  June  21,  1922,  and  this  notation  is  in  my 
handwriting. 

Roos’  Exhibit  No.  3  offered  in  evidence,  objection  being 
made  bv  Mr.  Newton  to  both  Exhibits  No.  2  and  3  on  the 
ground  that  they  have  been  improperly  proven;  that  they 
are  simply  detached  pieces  of  paper,  without  anything  to 
connect  them  with  what  preceded  or  what  succeeded  them ; 
that  the  Exhibit  No.  3  is  alleged  to  be  in  Mr.  Roos’  writing, 
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but  there  is  nothing  of  record  in  this  case  for  tlie  tribunal 
of  the  Patent  Office  to  compare  the  writing  on  this  Exhibit, 
with  Mr.  Roos’  writing;  that  there  are  other  failures  to 
properly  prove  these  two  exhibits. 

Within  about  a  week  I  heard  from  Mr.  Brookbv  bv  letter, 
memorandum  or  otherwise,  in  answer  to  my  letter  of  June 
30, 1922,  which  is  Roos’  Exhibit  No.  2.  The  next|  thing  that 
I  did  with  my  invention  was  make  partition  tfle  in  con¬ 
junction  with  my  co-worker,  Mr.  Leimer.  Thi^  partition 
tile  was  made  from  a  tenacious  foam  containing  saponin 
and  in  addition  to  the  tenacious  foam  it  was  made 
221  of  water,  calcined  gypsum,  saponin  and  dextrine. 

These  I  believe  constitute  the  ingredient^  in  those 
partition  tiles.  I  was  mistaken  when  I  said  that  I  used 
dextrine.  It  was  gum  arabic  that  I  used  there.  jin  making 
this  tenacious  foam  we  made  up  a  saponin  solution,  added 
to  it  a  gum  arabic  solution  and  beat  this  foaming  solution 
to  a  stiff  foam.  We  then  figured  out  the  quantity  of  cal¬ 
cined  gypsum  required  to  make  a  standard  fouij  inch  hol¬ 
low  partition  tile,  together  with  the  water  necessary  to 
makq  this  calcined  gypsum.  After  getting  these  quantities 
together  of  calcined  gypsum  and  water  we  mix^d  the  cal¬ 
cined  gypsum  and  water  together  to  form  a  plastic  mass.  I 
then  added  to  this  calcined  gypsum  mix  already  previously 
beaten  tenacious  foam,  stirring  the  foam  and  the  gypsum 
mix  together  sufficients  to  thoroughly  distribute!  the  foam 
and  poured  the  mass  into  our  standard  four  incl^  partition 
tile  molds;  allowed  it  to  harden  and  then  removed  it  from 
the  mold.  Mr.  Leimer  assisted  me  in  this  work; 

Saponin  is  a  constituent  of  soap  bark  and  it$  function 
in  this  solution  was  to  produce  the  foam.  The  gum  arabic 
was  used  in  connection  with  the  saponin  solutioif  to  assist 
in  stabilizing  the  foam  and  to  harden  the  cellular  jstructure. 
I  made  tests  with  saponin  prior  to  the  time  that  I,  made  the 
partition  tile.  These  tests  'with  saponin  were  tq  examine 
its  efficiency  as  a  foaming  agent.  These  tests  consisted  of 
making  various  concentrations  of  saponin  solutions  to  de¬ 
termine  the  proper  amount  of  saponin  to  use. 

After  I  made  the  saponin  solution  I  beat  these  solutions 
into  a  foam  and  then  added  the  foam  to  calcine^  gypsum. 
I  then  retained  these  specimens  as  samples. 

I  have  seen  the  patty,  Roos’  Exhibit  No.  4,  before  at  our 
laboratory  at  Fort  Dodge.  I  identified  it  by  an  attached 
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tag  on  which  is  written  a  notation  in  my  own  handwriting. 
The  notation  is  ‘ ‘saponin”  and  “9:55  o’clock.” 

222  The  notation  of  time  refers  to  the  time  of  the 
morning  I  made  the  sample.  I  got  this  sample, 

Roos’  Exhibit  No.  4  from  mv  drawer  amongst  manv  other 
specimens  of  products  which  I  made  in  the  Fort  Dodge 
Laboratory.  I  put  the  tag  into  the  patty  before  the  patty 
had  hardened. 1  This  patty,  Roos’  Exhibit  No.  4,  was  made 
prior  to  the  time  that  I  made  my  partition  tile  samples, 
that  is,  the  partition  tile  samples  heretofore  referred  to  by 
me  as  having  been  made  in  one  of  our  standard  4  inch  par¬ 
tition  tile  molds.  In  making  the  patty,  Roos’  Exhibit  No.  4, 
I  made  up  a  saponin  solution,  beat  it  to  a  tenacious  foam, 
then  I  mixed  up  calcined  gypsum  with  water,  added  the 
foam  to  the  calcined  gypsum  mix  and  thoroughly  mixed  the 
foam  with  the  calcined  gypsum  mix.  I  then  poured  it  out, 
tagged  it  and  retained  it.  Since  then,  this  patty  has  been 
constantly  in  my  possession  until  I  turned  it  over  to  the 
Attorneys  for  the  U.  S.  Gypsum  Company.  The  saponin 
which  I  employed  in  this  patty  was  secured  for  me  from 
our  Chicago  Office  and  was  procured  for  me  by  the  Pur¬ 
chasing  Department  of  our  Company  at  my  request  which 
was  transmitted  to  the  Purchasing  Department  through 
Mr.  James.  My  conversation  with  Mr.  James  concerning 
this  saponin  occurred  about  the  first  of  July,  1922,  and  I 
received  the  saponin  at  Fort  Dodge  on  or  about  July  10, 
1922.  Very  shortly  thereafter,  I  made  this  patty  Roos’ 
Exhibit  No.  4J  This  patty  was  made  before  the  partition 
tile  were  made  by  Mr.  Leimer  and  myself.  The  purpose 
of  making  this  patty  was  simply  to  find  out  how  much  we 
would  have  to  use  to  make  the  proper  foam  and  to  make  a 
satisfactory  cast  from  that  foam.  I  considered  this  patty 
as  being  a  satisfactory  product  for  the  purpose  for  which 
I  intended  to  employ  cellular  gypsum  cement. 

By  Mr.  Newton:  “Question  objected  to;  the  Exhibit 
speaks  for  itself.” 

I  consider  the  patty  of  Roos’  Exhibit  4  satisfactory  for 
the  purpose  for  which  the  U.  S.  Gypsum  Company  em¬ 
ployed  porous  cement  or  porous  gypsum. 

223  By  Mr.  Newton:  “Same  objection”. 

I  am  familiar  with  other  cellular  gypsum  products  made 
by  the  U.  S.  Gypsum  Company.  Some  of  those  are  similar 
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to  the  patty  Roos’  Exhibit  No.  4  and  others  have  different 
characteristics. 

•  I 

By  Mr.  Newton:  “Same  objection.  Moreover]  the  ques¬ 
tion  and  answer  are  too  vague  and  indefinite  to  be  of  value.” 

This  patty  is  of  a  satisfactory  character  to  incorporate 
it  in  Gypsum  Products  which  are  now  being  manufactured 
by  the  U.  S.  Gypsum  Company.  It  is  my  opinioh  that  this 
sample  exhibits  a  cellular  structure  which  is  of  thoroughly 
practical  application  or  commercial,  application. 

By  Mr.  Newton:  “Same  objection.  The  sample  speaks 
for  itself  and  can  be  inspected  by  the  tribunal  of  the  Office ; 
and  this  question  and  answer  simply  bring  out  ^n  alleged 
opinion  of  the  inventor,  of  course,  accompanied  by  the 
usual  prejudice  in  favor  of  his  own  invention.  ” 

By  Mr.  Hansen:  “Mr.  Roos  has  qualified  as  £n  expert 
on  Gypsum  products  as  well  as  cellular  gypsum  products, 
by  reason  of  the  fact  of  his  long  employment  with|  the  U.  S. 
Gypsum  Company  and  his  present  employment  as  Re¬ 
search  Engineer  and  Assistant  Works  Manager  of  the 
Fort  Dodge  Plant  of  the  U.  S.  Gypsum  Company.  Mr. 
Roos  is  testifying  as  to  his  present  opinion  of  tljie  practi¬ 
cability  and  utility  of  the  sample  Roos’  Exhibit  INfo.  4.” 

Exhibit  No.  4  offered  in  evidence. 

1  attended  Lewis  Institute  about  a  year  and  a  half  at 
night  and  studied  chemistry  exclusively.  I  attended  Lewis 
Institute  about  three  or  four  days  a  week.  I  attended 
Brooklyn  Polytechnic  Institute  about  six  months  and  there 
studied  chemistry  for  the  full  day  about  six  days  a  week.  I 
took  a  summer  session  course  at  Columbia  University  for 
about  three  months  attending  full  time  and  spending  all  my 
time  on  chemistry.  Mr.  Robert  Leimer  was  my  assistant  in 
the  laboratory  during  the  time  that  I  was  makijng  these 
cellular  gypsum  products  during  June,  July  and!  August, 
1922. 

224  After  I  made  Roos’  Exhibit  No.  4,  I  proceeded  to 
cast  our  standard  4"  partition  tile  and  Mii.  Robert 
Leimer  assisted  me  in  the  making  thereof.  Mr.  I^uge  also 
assisted  me  in  making  this  standard  4"  partition  tile.  We 
first  of  all  made  up  a  saponin  solution,  also  a  gmjn  arabic 
solution.  The  two  solutions  were  put  into  a  vejssel  and 
very  violently  agitated  to  produce  a  tenacious  fo^m.  We 
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then  took  enough  calcined  gypsum  sufficient  to  pour  or  cast 
a  4"  partition  i  tile,  mixed  with  this  calcined  gypsum  the 
proper  amount  of  water  to  produce  a  strong  consistency 
suitable  for  pouring  such  a  tile.  Then  to  this  stucco  water 
mix,  we  added  this  tenacious  foam,  the  foam  was  then 
stirred  into  the  stucco  mix,  then  poured  into  our  standard 
4"  partition  tile  mold,  allowed  to  harden  and  then  removed 
from  the  mold.  These  partition  tile  were  of  the  same 
dimensions  as  our  standard  4"  partition  tile  with  core  holes 
running  through  them  similar  to  our  standard  tile.  The 
structure  of  the  gypsum  was  unlike  the  ordinary  standard 
partition  tile  inasmuch  as  this  foam  addition  had  produced 
a  minute  cellular  structure  throughout  the  whole  tile. 
These  tiles  had  sufficient  strength  to  be  handled  just  as 
satisfactory  as  our  standard  product. 

We  made  about  a  half  dozen  of  the  cellular  tile  at  this 
time.  We  first  of  all  dried  these  tiles  under  the  usual  dry¬ 
ing  conditions  to  which  they  were  subjected,  then  retained 
all  of  the  tile  at  our  laboratory  and  submitted  a  sample  or 
submitted  one  of  these  tile  to  my  superior,  Mr.  Brookby, 
that  is,  sent  it  to  Mr.  Brookby. 

We  conducted  the  customarv  tests  which  were  made 
continually  on  our  partition  tile.  To  make  these  tests,  we 
went  through  the  usual  procedure  continually  used  for 
testing  partition  tile,  for  testing  the  quality  of  the  partition 
tile.  To  do  this,  we  took  from  the  plastic  mix,  as  it  was 
being  poured  from  the  vessel  into  the  mold,  a  sample  of 
this  cellular  gypsum  mix  in  a  fluid  state,  poured  this 
225  little  batch  or  little  sample  that  we  took  from  the 
vessel  into  a  brass  or  iron  2x4  cvlinder,  that  is  a 
cylinder  2"  in  diameter  and  4"  high.  This  sample  was  sup¬ 
posed  to  be  a  portion  of  or  equivalent  to  a  portion  of  the 
tile.  This  sample  was  then  dried  to  a  constant  weight  and 
was  then  put  into  a  compression  testing  machine  and  its 
compressional  value  determined. 

I  assisted  in  making  the  tile  but  the  actual  test  specimens 
were  made  by  Mr.  Leimer.  In  so  doing,  Mr.  Leimer  was 
under  my  direction. 

I  saw  the  paper,  Boos’  Exhibit  No.  5,  at  Fort  Dodge  at 
the  time  the  tile  were  made  and  the  record  of  these  tests 
was  made.  The  data  sheet,  Boos’  Exhibit  No.  5,  is  in  Mr. 
Bobert  Leimer ’s  handwriting.  I  saw  this  data  sheet  on  or 
about  8-23-22.  I  directed  Mr.  Leimer  to  keep  a  record  of 
these  tests. 
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In  explanation  of  this  data  sheet,  the  word  “Foamite” 
was  a  common  expression  of  our  own  and  one  which  Mr. 
Leimer  used  as  his  own  explanation  for  Foaijaite  or  for 
foam.  The  data  under  the  words  “By  use  of  foamite”  was 
the  amount  of  calcined  gypsum  required  to  makd  two  4-inch 
partition  tile.  This  also  included  a  concentration  of  the 
saponin  solution  and  the  amount  of  gum  arabic  used  and 
the  equivalent  percentage  or  strength  of  this  solution. 
Stucco  is  an  old  word  for  calcined  gypsum,  well  known  in 
the  gypsum  industry.  It  means  calcined  gypsum  in  the 
gypsum  industry. 

In  explanation  of  the  words  “Off  machine”  4s  they  ap¬ 
pear  on  this  data  sheet,  Exhibit  No.  5 :  Most  calcined  gyp¬ 
sum  is  called  in  the  gypsum  industry,  or  is  calcined  to  a 
point  known  as  “first  settle”.  This  occurs  at  a  definite 


temperature  when  the  calcined  gypsum  has  a  tendency  to 
settle  to  some  degree  in  the  kettle,  during  the  boiling  or 


calcining  process.  Hence,  it  is  an  old  expression  or  name 
given  to  a  certain  type  of  calcined  gypsum.  This  sentence, 
as  I  understand  it,  means  that  some  of  this  first  settle 
calcined  gypsum  in  a  dry  condition  was  taken  from 
226  our  block  machine  at  the  plant  for  the  purpose  of 
making  these  tile,  or  making  certain  of  these  tile. 

The  notation,  “A-Blocks  containing  400  c.c.  saponin 
sol.”  means  that  each  block  contained  400  c.c.  of  saponin 
solution  in  the  form  of  foam,  of  course.  The  figtire  82  c.c. 
under  the  heading  “consistency”  means  that  to  produce  a 
normal  consistency  this  first  settle  stucco,  that  is,  100 
grams  of  this  first  settle  stucco,  required  82  c.c.  of  water. 
The  35  appearing  under  “first  settle”  I  do  not  understand. 


The  figure  32  appearing  under  “dry  weight”  meant  the  dry 


weight,  of  the  tile  in  pounds. 

By  Mr.  Newton:  “The  same  objection  to  the|  question 
and  answer.  This  witness  has  already  testified  j  that  this 
exhibit  is  not  his  handwriting,  is  made  by  some  one  else, 
and  so  far  as  anything  is  concerned  on  the  exhibit,  the 
notes  were  made  by  some  one  else  and  the  best  testimony 
as  to  the  explanation  of  the  meaning  of  these  terms  and 
expressions  cannot  be  given  by  this  witness.” 


The  data  appearing  under  section  “B-Cylinders”  gives 
the  weight  in  grams  of  each  cylinder.  Under  the  heading 
“wet  weight”  and  “dry  weight”,  that  is,  the  wet  ^weight  of 
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these  cylinders  are  given  and  the  dry  weight  of  these 
cylinders  are  given.  Under  the  heading  “Dial”,  the 
figures  there  mean  the  Ames  Dial  Readings  which  were 
taken  from  the  Ajnes  Dial  during  the  compression 

227  tests  showing  the  beam  deflection  on  the  compres¬ 
sion  machine  for  these  cylinders.  The  next  heading 

“Compression”  are  the  compressional  values  in  pounds 
per  square  inch  for  each  cylinder. 

I  do  not  recall  witnessing  the  breaking  of  these  dry  test 
cylinders  in  the  compression  machine. 

The  composition  of  these  cylinders  referred  to  on  the 
data  sheet  Exhibit  No.  5  “B-Cylinders,  First  Occurrence” 
and  under  the  heading  “1”  and  under  Section  1,  was  of  the 
same  composition,  was  from  the  same  mix  which  the  tile 
described  in  Section  1  were  made  from. 

These  tests  met  our  standards  for  compressional  value 
of  partition  tile  which  at  that  time  vras  a  minimum  of  about 
360  pounds.  Our  standard  tests  are  based  on  specimen  cyl¬ 
inders  taken  from  the  mix  of  any  tile.  These  standards  are 
expressed  in  pounds  per  square  inch. 

In  explanation  of  the  words,  “one  tile  made  from 
aridize”  appearing  on  Roos’  Exhibit  No.  5  under  Section 
II :  Aridize  is  a  trade  name  for  a  particular  plaster  which 
we  manufacture.  The  words  under  Section  II  “A-Block 
containing  400  4.c.  saponin  solution”  means  that  400  c.c.  of 
saponin  solution  was  used  for  producing  the  foam  which 
was  added  to  the  gypsum  mix  to  produce  the  tile.  The  fig¬ 
ure  62  appearing  under  the  heading  “Consistency”  means 
that  the  aridize  stucco  required  62  c.c.  of  water  to  be  added 
to  100  grams  of  aridize  stucco  to  produce  a  normal  con¬ 
sistency.  Pounds  Aridize  means  40  pounds  used  in  the 
tile.  Under  “dry  weight”  the  figure  38  means  38  pounds 
dry  weight.  The  figure  35  appearing  under  the  heading 
“Pounds  First  Settle”  which  appears  in  the  section  under 
the  heading  “1”  concerning  which  in  a  previous  answer  I 
stated  that  I  do  not  understand  the  meaning  thereof,  means 
35  pounds.  I  did  not  understand  the  sign  that  was  used 
for  pounds.  It  means  35  pounds  of  stucco  had  been  used 
for  that  tile.  Under  Section  B-Cylinders  of  main  subdi¬ 
vision  II  wet  weight,  the  figures  given  thereunder  are  the 
w^et  weights  of  the  cylinders  taken  of  those  tile.  The 

228  figures  under  the  heading  “dry  weight”  were  the 
dry  weights  of  the  same  cylinders  after  they  had 
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been  dried  out.  The  numerals  appearing  under  the  head¬ 
ing  4 ‘Dial  Reading”  are  the  Ames  Dial  Readings  obtained 
during  the  compression  tests.  Under  the  heading  “com¬ 
pression”  are  the  compressional  values  determined  for  the 
individual  cylinders  under  that  test  after  they  |vere  dry. 

In  explanation  of  the  notation  “2  tiles  made  from  first 
settle  off  machine,  saponin  mixture  400  c.c.,  4  per  cent 
sol.  per  tile,”  recorded  under  the  heading  “8-24-^2”  under 
the  main  division  1  of  Roos  Exhibit  No.  5:  2  tile  were 
made  from  the  first  settle  calcined  gypsum  and  taken  from 
the  block  machine.  The  saponin  used  for  the  foam  con¬ 
sisted  of  400  c.c.  4  per  cent  solution  per  tile.  i 

Under  the  heading  “Consistency  92  c.c.”  the  proportion 
of  water  used  was  92  c.c.  of  water  per  100  grams  of  stucco. 
Under  the  heading  “pounds  first  settle”  35  lbsL  of  first 
settle  were  used,  wet  weight  of  resulting  tile  was  52  pounds. 
Under  the  heading  “dry  weight”  the  expression  29  lbs. 
means  the  tile  weighed  29  lbs.  when  it  w”as  dry.  Under  the 
heading  “ (R) -Cylinders”  appears  certain  data.'.  Under 
consistency  there  is  shown  the  proportion  of  watef  used  in 
c.c.  of  water  per  100  grams.  Under  the  heading  “wet 
weight”  is  shown  the  wet  weight  of  cylinders  ii^  grams. 
Under  the  heading  “dry  weight”  is  shown  the  weight  of 
the  cylinders  after  being  dried.  Under  the  heading  “Dial” 
was  shown  the  Ames  Dial  Readings  during  the  test; 

Under  the  headings  “Compression”  was  sh<>wn  the 
compressional  values  in  pounds  per  square  inch,  j 

Under  the  sub-heading  “  (B) -Cylinders”  there  appears 
to  be  four  figures  per  column,  the  significance  of  jvhich  is 
that  two  cylinders  were  made  each  time  instead  of  <j>ne  each 
time. 

All  the  compressional  values  of  the  test  cylinders  re¬ 
corded  on  Roos’  Exhibit  No.  5  are  above  the  standard  and 
in  a  few  cases  or  in  two  cases  much  higher  than 
229  standard,  than  usual  compression  values  obtained. 

By  Mr.  Newton:  “All  this  witness’  explanation  of  this 
Exhibit  5  in  the  foregoing  questions  and  foregoing  answers 
are  objected  to  on  the  ground  that  admittedly  the  (Witness 
did  not  make  this  exhibit  and  not  having  made  it  himself, 
the  explanations  have  not  been  given  by  the  proper1  person 
and  his  testimony,  therefore,  is  not  the  best  testimony  and 
should  be  disregarded.”  I 
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From  the  tests  which  are  recorded  on  Roos’s  Exhibit 
No.  5  I  considered  the  tile  made  from  the  same  mix  as  these 
test  cylinders  to  be  entirely  practical  and  satisfactory  for 
commercial  use. 

I  do  not  know  where  there  are  any  of  the  tile  now  that 
were  tested  as  recorded  on  the  data  sheets  bearing  the 
notations  “8-23-22  and  8-24-22”  and  I  have  made  an  exten¬ 
sive  search  to  find  them.  I  searched  through  the  various 
laboratories  at  the  plant  and  through  the  store-rooms  in 
which  I  had  been  in  the  habit  of  storing  retained  speci¬ 
mens,  but  I  was  not  successful  in  locating  any  of  them.  I 
retained  two  of  the  tile  in  my  laboratory  that  were  made 
on  August  23rd,  or  24th,  1922,  and  stored  a  sample  in  the 
sample  storage  room,  while  another  one  I  shipped  to  Chi¬ 
cago  to  Mr.  Brookby.  I  kept  the  tile  around  the  laboratory 
a  long  while  and  in  the  expansion  of  the  building  there 
they  were  inadvertently  destroyed  or  lost.  In  the  course 
of  removing  old  material  from  the  store-room  the  sample 
placed  therein  was  inadvertently  removed.  I  believe  that 
the  tile  that  I  had  in  the  storeroom  was  retained  for  at 
least  a  year  and  in  all  probability  they  were  all  lost  before 
the  1st  of  1925.  When  I  forwarded  to  Mr.  Brookby  in  Chi¬ 
cago  one  of  these  tile  I  advised  Mr.  Brookby  at  the  time  in 
writing  that  I  was  sending  him  one  of  these  tile.  I  dictated 
the  original  letter,  Roos’s  Exhibit  No.  6  at  Fort 
230  Dodge.  The  initial  prefixed  to  the  subject  of  a  letter 
alwavs  indicated  that  the  letter  was  intended  for  a 
particular  individual.  On  this  occasion  the  initials  “HEB” 
appearing  on  the  letter  indicate  that  it  was  for  Mr.  H.  E. 
Brookby ’s  attention.  The  initials  “CKR,LW”  appearing 
in  the  lower  left  hand  corner  of  the  letter,  Roos’  Exhibit 
No.  6,  indicate  that  I  dictated  the  letter  and  that  the  letter 
was  written  by  Miss  Lorna  Weiss,  that  is,  I  dictated  it  in 
the  sense  that  I  always  wrote  my  letters  in  long  hand  and 
Miss  Weiss  typed  the  letters  from  my  writing.  It  was  not 
a  verbal  dictation.  The  same  pertains  to  the  letter  of  Roos’ 
Exhibit  No.  2.  I  recognize  Mr.  Theobald’s  signature  as  it 
appears  in  ink  upon  the  letter  of  Roos’  Exhibit  6.  It  is  a 
rule  of  the  Company  that  the  Works  Manager,  Mr.  Theo¬ 
bald  in  this  case,  shall  sign  all  outgoing  correspondence 
irrespective  of  who  wrote  the  letter.  There  were  no  nota¬ 
tions  or  writings  in  pencil,  colored  or  otherwise,  on  the 
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letter,  Roos’  Exhibit  No.  6,  at  the  time  I  saw  it  after  it  was 
typed  by  Miss  Weiss. 

Roos’  Exhibit  No.  6  offered  in  evidence.  j 

By  Mr.  Byrne:  “ Exhibit  No.  6  objected  to  as  not  prop¬ 
erly  identified.” 

I  saw  the  memorandum,  Roos’  Exhibit  No.  when  I 
wrote  it  myself.  It  bears  the  date  8-29-22  and  w^s  written 
on  that  date.  I  expected  it  to  come  to  the  attention  of  the 
man  in  charge  of  the  laboratory  at  that  time  whom  I  be¬ 
lieve  was  Mr.  Floyd  Thorman.  The  tile  referred  to  in  the 
memorandum,  Roos’  Exhibit  No.  7,  is  the  four  indh  cellular 
partition  tile  which  I  made  a  few  days  prior  to  tins  memo¬ 
randum.  This  was  one  of  the  tile  that  is  referred  to  on  the 
data  sheet  of  Roos’  Exhibit  No.  5,  and  is  the  one  referred 
to  on  the  data  sheet,  Roos’  Exhibit  No.  5,  dated 
231  August  24,  1922,  as  the  29  lb.  tile.  Roo^’  Exhibit 
No.  5  was  taken  from  my  laboratory  note  book  and 
remained  in  my  possession  until  handed  to  my  attorneys, 
which  was  subsequent  to  the  date  of  the  declaration  of  this 
interference. 

Roos'  Exhibit  No.  7  offered  in  evidence. 

I 

By  Mr.  Byrne:  “I  raise  the  same  objection  tq  this,  not 
properly  identified.” 

The  signature  “P.  F.  Theobald”  appearing  on  Ihe  memo¬ 
randum,  Roos’  Exhibit  No.  7,  is  in  my  handwriting  and  I 
put  it  there  myself. 

I  first  saw  the  letter,  Roos’  Exhibit  No.  8  shortly  after 
it  was  received  at  Fort  Dodge.  I  can  tell  when  it  was  re¬ 
ceived  at  Fort  Dodge  by  the  date  stamped  on  |  the  back 
thereof.  This  signifies  that  the  letter,  Roos’  Exhibit  No.  8, 
was  received  at  our  main  office  at  the  Fort  Dodge  plant  on 
August  16,  1922.  Mr.  H.  E.  Brookby’s  signature  appears 
on  the  letter  and  I  identify  this  signature  as  Mr.  ^rookby’s 
signature.  The  letter,  Roos’  Exhibit  No.  8,  is  pie  letter 
which  I  referred  to  as  having  been  studied  by  me  pi  the  first 
paragraph  of  my  letter  under  date  of  August  28,  1922, 
which  is  Roos’  Exhibit  No.  6. 

The  letter,  Roos’  Exhibit  No.  8,  came  from  mv  Clip 
Work  Schedule  Note  Book  which  I  referred  to.  This  I  know 
because  it  has  only  two  hole  punches  on  the  left  liand  side, 
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whereas  the  ring  note  book  has  a  three  hole  punch.  The  let¬ 
ter  of  Roos’,  Exhibit  No.  8  has  been  in  my  possession  from 
the  date  of  its  receipt  until  I  turned  it  over  to  my  attorneys. 

I  did  not  employ  soap-bark  for  the  foaming  agent  in  the 
tile  that  were  made  by  me  on  August  23rd  and  24th,  1922, 
because  I  did  not  have  soap-bark  on  hand  at  that  time. 

I  first  employed  soap-bark  in  this  manner  about 

232  September  1,  1922.  This  first  soap-bark  was  pro¬ 
cured  locallv  at  Fort  Dodge  bv  someone  connected 

with  our  store-room,  that  is,  it  was  purchased  at  a  store  in 
Fort  Dodge.  It  was  about  a  four  ounce  package  in  a  white 
paper  bag  procured  from  a  local  drug  store  and  was 
powdered  soap  bark. 

The  process  I  employed  in  making  the  cellular  gypsum 
product  from  soap  bark  consisted  in  adding  a  small  quan¬ 
tity  of  dry  powdered  soap  bark  to  a  given  amount  of  water, 
allowing  the  soap-bark  to  soak  a  few  moments,  then  beating 
the  soap-bark  solution  to  a  tenacious  foam  and  adding  it  to 
calcined  gypsum.  After  adding  it  to  calcined  gypsum  I 
thoroughly  stirred  the  calcined  gypsum  and  foam  together 
to  produce  a  uniform  cellular  structure. 

233  I  first  practiced  the  process  with  the  use  of  soap- 
bark  and  made  the  product  referred  to  about  Sep¬ 
tember  1,  1922. 

The  cellular  gypsum  made  from  a  foam  originally  formed 
from  a  moderately  strong  saponin  solution  will  in  a  measure 
discolor  the  surface  of  the  gypsum  structure  during  the 
drying  process  of  the  gypsum  product.  That  is,  there  is  a 
brown  discoloration  which  comes  to  the  surface  of  the 
gypsum  product.  It  was  to  this  that  I  referred  in  my  letter, 
Roos’  Exhibit  No.  6  wherein  I  stated  ‘‘as  saponin  has  a 
tendency  to  produce  a  brown  surface  tile,  we  are  contem¬ 
plating  the  substitution  of  soap-bark.”  Other  than  this 
brown  discoloration,  to  my  knowledge  saponin  does  not 
possess  any  other  defects  which  would  render  it  unsuitable 
to  produce  a  commercial  product.  Saponin  is  more  ex¬ 
pensive  than  soap-bark.  Soap-bark  is  a  little  more  efficient 
than  saponin,  that  is,  a  little  less  soap-bark  could  be  used 
to  make  the  same  amount  of  foam  than  would  be  necessary 
with  saponin  and  the  difference  is  not  much. 

I  mean  bv  the  term  “tenacious  foam”  a  foam  which  does 
* 

not  break  down  easily  or  readily  when  exposed  to  the  air 
and  a  foam  which  does  not  break  down  completely  when 
mixed  with  a  cementitious  material.  In  my  Patent  Ap- 
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plication,  Serial  No.  733,197  on  page  1  of  the  descriptive 
portion,  I  describe  means  for  further  stabilizing  the  foam. 
By  this  I  mean,  assistance  to  prevent  the  foam  breaking 
down  so  easilv.  The  additional  reagents,  such  as  gelatin, 
dextrin  and  gum  arabic,  also  referred  to  in  my  Patent  Ap¬ 
plication,  help  to  preserve  the  foam  in  some  measure. 

Prior  to  the  making  of  the  tile  of  August  23  and  24,  1922, 
I  conducted  certain  experiments  to  ascertain  whether  or  not 
tile  could  be  made  from  a  stabilized  fo^m  as  de- 
234  scribed  above.  In  making  these  experiments,  a  num¬ 
ber  of  cylinders  2"  in  diameter  by  4"  high  jwere  cast. 
Part  of  them  were  made  of  ordinary  aridize  sthcco  mixed 
with  water  in  the  usual  manner,  while  another  lpt  of  cylin¬ 
ders  were  cast  from  the  same  aridize  stucco  to  which  foam 
had  been  added;  this  foam  being  made  from  a  saponin  and 
gum  arabic  solution;  the  said  foam  mixed  or  stirred  in  the 
plastic  mix  in  the  usual  manner  and  cast  into  j  cylinders. 
These  cylinders,  both  lots,  were  made  for  the  purpose  of 
comparing  the  compressional  value  of  the  blaijik  or  un¬ 
treated  aridize  mix  in  comparison  to  the  cellular  aridize 
mix.  These  cylinders  were  made  prior  to  the  making  of  the 
tile. 

I  first  saw  the  paper,  Roos  Exhibit  No.  9,  on  or  about 
August  22,  1922.  The  data  recorded  on  this  paper,  Roos’ 
Exhibit  No.  9,  is  in  Mr.  Leimer’s  writing  and  i^  the  data 
recorded  and  relative  to  the  cylinders  made  on  August  22, 
1922.  These  are  the  cylinders  about  which  I  havp  testified 
as  being  the  test  cylinders  made  prior  to  the  making  of  the 
tile  which  were  made  on  August  23  and  24,  1922.  jThe  data 
recorded  under  the  division  “Type  A”  on  the  d^ta  sheet, 
Roos’  Exhibit  No.  9,  is  connected  with  the  tests;  made  to 
determine  the  strength  of  the  product  made  pf  aridize 
calcined  plaster,  in  comparison  to  an  aridize  stucco  cast  of 
cellular  structure  made  by  the  use  of  a  tenacious  foam. 
The  word  “aridize”  is  a  trade  name  used  for  one  of  our 
calcined  plasters.  Calcined  plaster  is  one  that  ihas  been 
heated  or  calcined  to  a  temperature  to  produce  a  hemi- 
hydrate.  “Aridize”  is  an  arbitrary  name  for  a  particular 
method  of  calcining  gypsum.  Stucco  is  a  comnjion  term 
used  for  calcined  gypsum. 

In  order  to  procure  the  test  cylinders  which  were  made 
by  me  on  August  22,  1922  referred  to  in  the  dhta  sheet 
Roos’  Exhibit  No.  9,  a  saponin  solution  and  guin  arabic 
solution  were  mixed  together  and  beaten  into  a  foam.  Suffi- 
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cient  aridize  stucco  was  weighed  out  to  make  these 

235  cylinders ;  a  certain  quantity  of  accelerator  added,  to 
shorten  the  time  of  set;  the  aridize  stucco  with  its 

accelerator  mixed  to  a  normal  consistency.  The  prepared 

foam  was  added  to  the  stucco  mix,  thoroughly  incorporated 

in  the  mix,  and  cast  into  cylinders,  these  cylinders  were 

weighed  wet  and  dry.  When  dry,  their  compressional  value 

was  determined.  This  accelerator  was  fine  ground  hydrated 

gypsum  block.  It  is  customary  in  making  partition  tile  to 

use  an  accelerator,  usually  ground  gypsum  block,  to  hasten 

the  set  so  that  this  tile  mav  be  removed  from  their  molds 

* 

more  quickly.  This  accelerator  was  added  in  order  to  dupli¬ 
cate  the  plant  practice,  and  to  simulate  the  actual  plant 
product. 

The  use  of  gum  arabic  was  for  two  purposes.  It  has 
assisted  to  some  extent  in  making  a  tenacious  foam;  but  it 
was  largely  used  for  reinforcing  the  cell  walls  in  the  cast 
gypsum  product.  In  other  words,  it  had  a  desirable  harden¬ 
ing  effect  on  the  cellular  structure  in  the  gypsum  product. 

The  column  of  figures  listed  under  the  heading  4  4  Com¬ 
pression’  ’  at  the  top  portion  of  the  paper,  Roos’  Exhibit  No. 
9,  are  the  compressional  values  in  pounds  per  square  inch 
obtained  on  these  cylinders.  These  compressional  values 
are  higher  than  the  usual  values  obtained  on  standard  tile 
which  usual  values  were  around  360  pounds  to  the  square 
inch.  The  list  of  figures  appearing  under  the  heading 
“Blanks”  on  Roos’  Exhibit  Xo.  9  cover  a  series  of  cylinders 

made  from  the  same  aridize  stucco  but  did  not  contain  anv 

% 

foam.  These  cylinders  constituted  the  blanks  bv  which  we 

•  • 

might  compare  the  cylinders  made  from  aridize  stucco  in 
which  foam  had  been  used.  In  making  the  blanks  that  were 
subjected  to  the  tests  that  have  been  recorded  under  the 
headings  4 4 Blanks”  on  Roos’  Exhibit  No.  9,  sufficient 
aridize  stucco  was  weighed  out  to  make  this  series  of  speci¬ 
mens.  It  was  added  to  a  mix  with  sufficient  water  to  pro¬ 
duce  a  normal  consistency.  In  addition,  it  contained 
a  small  amount  of  ground  gypsum  accelerator  to 

236  hasten  the  set.  The  entire  mixture  of  stucco,  ac¬ 
celerator  and  water  was  cast  into  cylinders,  dried 

and  their  compressional  values  valued  by  tests  in  a  com¬ 
pressional  testing  machine. 

The  compressional  value  of  cylinders  made  from  stand¬ 
ard  building  tile  should  be  at  least  360  pounds  to  the  square 
inch.  It  was  not  our  practice  to  permit  any  tile  to  be 
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shipped  which  showed  compressional  value  fropi  a  test 
cylinder  below  360  pounds  per  square  inch.  If  sucfy  cylinder 
exceeded  a  compressional  test  of  360  pounds,  such  jile  would 
be  accepted  by  the  U.  S.  Gypsum  Company.  Thy  acceler¬ 
ator  employed  by  me  in  making  the  test  cylinders  \Vould  not 
add  to  the  compressional  value  thereof.  On  the  contrary  it 
would  have  a  weakening  effect. 

After  the  compressional  tests  were  made  on  the  test 
cylinders  as  recorded  on  Roos’  Exhibit  No.  9,  |we  then 
proceeded  to  pour  standard  4"  partition  tile. 


By  Mr.  Newton:  “All  of  this  witness’s  testimony  relative 
to  Exhibit  9  is  objected  to.  The  Exhibit  has  pot  been 
properly  proven.  It  is  a  detached  sheet  of  paper  admittedly 
written  by  someone  else  than  the  witness  who  hasinot  been 
produced  to  prove  the  making  of  this  Exhibit.  Thy  alleged 
explanation  of  the  tables  in  the  Exhibit  are  not  suggested  by 
anything  on  the  Exhibit,  and  are  manifestly  improper  testi¬ 
mony  unless  properly  supported  as  to  the  origin  of  the  Ex¬ 
hibit  and  other  details  not  of  record  in  this  case.’j 


[which  is 
Gypsum 


Roos’  Exhibit  No.  9  came  from  my  notebook 
located  at  the  Fort  Dodge  Laboratory  of  the  U.  S. 
Company.  It  was  in  my  possession  until  I  turned  it  over  to 
mv  Attornevs. 

The  next  day  after  I  made  the  test  cylinders  as  Recorded 
on  the  data  sheet,  Roos’  Exhibit  No.  9,  I  then  madp  a  light 
weight  tile. 


Q.  292.  From  the  tests  which  you  conducted  on  j  the  test 
cylinders  that  are  recorded  on  Roos’  Exhibit  No.  9,  what 
were  your  conclusions  at  that  time  as  to  the  practicability  of 
embodying  your  invention  in  a  practical  tile,  or  other  cel¬ 
lular  gypsum  product?  A.  The  process  to  me  was  practical 
and  feasible,  to  make  a  cellular  product  by  the  use  of  a 
foam  in  calcined  gypsum. 

*  I 

I  used  saponin  as  the  foaming  reagent.  I  did  not 
237  use  soap-bark  in  making  up  these  test  cylinders 
referred  to  in  Roos’  Exhibit  No.  9  because  I  did  not 
have  soap-bark  available  at  that  time.  Saponin  mixed  with 
water  or  a  solution  of  saponin  when  agitated  produces  a 
foam  that  is  a  stable  or  permanent  foam.  Soap-bark  or  a 
soap-bark  solution  would  do  the  same  thing. 

The  word  “Foamite,”  appearing  on  Ross  Exhibit  5,  was 
a  common  expression  which  was  used  at  that  time  to  denote 
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a  foam  which  had  been  produced  by  beating  a  saponin  solu¬ 
tion.  It  had  no  connection  with  the  so-called  “Firefoam 
Foamite”  formula.  It  was  simply  to  denote  our  foam. 

The  gum  that  I  employed  in  this  mixture  referred  to  in 
the  words  “4.0  per  cent,  saponin  and  gum  solution”  which 
appear  on  the  data  sheet,  Roos’  Exhibit  No.  9,  isgumarabic. 
The  purpose  of  the  gum  was  to  assist  in  strengthening  the 
foam  and  mainly  to  strengthen  the  cell  walls  of  the  cellular 
gypsum.  The  gum  arabic  solution  adds  to  the  compres- 
sional  value  of  the  test  cvlinders.  Gum  arabic  or  gum 
solution  was  not  incorporated  in  the  making  of  the  blanks 
referred  to  on  the  data  sheet,  Roos’  Exhibit  No.  9,  because 
we  wanted  these  as  blank,  control  specimens,  for  compari¬ 
son,  with  the  cellular  gypsum  made  from  the  same  aridize 
stucco  but  which  contained  or  had  the  foam  addition.  It 
was  expected  the  compressional  value  of  the  blank  cylinders 
would  be  sufficiently  high.  In  the  regular  run  of  commercial 
partition  tile  we  do  not  use  gum  arabic.  Gum  arabic  or  its 
equivalent  need  not  be  added  to  a  cellular  tile  in  order  to 
produce  a  satisfactory  product  from  the  foam  process. 

The  standard  weight  at  that  time  of  the  four  inch  parti¬ 
tion  tile  was  33  to  34  pounds  each.  We  did  not  subject 
standard  partition  tile  to  any  other  tests  except  merely 
inspection  of  the  surface  for  surface  defects  before  passing 
the  tile  as  satisfactory  for  shipment  from  the  Fort  Dodge 
plant  of  the  United  States  Gypsum  Company.  The  com¬ 
pression  tests  which  we  conducted  on  blank  cylinders  were 
the  only  tests  to  which  we  subjected  the  standard  parti¬ 
tion  tile  of  the  United  States  Gypsum  Company. 

One  of  the  products  which  I  made  during  the  month  of 
September,  1922,  from  soap-bark  foam  was  a  specimen  to 
test  the  adhesion  of  cellular  gypsum  to  paper.  Other  speci¬ 
mens  were  boards  having  a  cellular  core.  Mr.  H.  E. 
238  Brookby  directed  me  to  make  these  specimens. 

I  first  saw  Roos’  Exhibit  No.  10  when  I  made  it 
which  was  prior  to  October  6,  1922. 

On  October  6,  1922,  I  made  some  specimens  of  board  of 
cellular  core  which  I  mentioned  before.  Before  making 
these  boards  I  made  this  specimen  (Roos’  Exhibit  No.  10) 
to  determine  the  adhesion,  at  Mr.  Brookby ’s  request,  of  the 
cellular  gypsum  to  paper. 

We  were  interested  in  making  a  light  weight  cellular 
gypsum  wall  board  and  it  was  necessary  to  determine  first 
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if  there  was  a  bond  between  cellular  structure  and  paper 
such  as  used  in  the  manufacture  of  gypsum  wall  board. 

In  making  Roos’  Exhibit  No.  10,  first  of  all  a  pijece  of  chip 
paper  as  used  in  the  manufacture  of  gypsum  ^vall  board 
was  cut  to  a  size  to  fit  an  aluminum  mold  which  I  had  on 
hand  in  the  laboratory.  The  cellular  gypsum  Vithin  this 
paper-covered  specimen  was  made  by  adding  the  foam  to 
calcined  gypsum  and  thoroughly  mixing  the  tw p  together 
and  pouring  into  the  paper  lined  mold  and  allowing  it  to 
crystallize  and  subsequently  removing  it.  This  j  foam  was 
made  by  chemical  means  instead  of  by  mechanical  agita¬ 
tion.  The  foam  was  of  the  tough  semi-perman^nt  nature. 
I  would  say  that  the  foam  was  a  tenacious  fogm  as  that 
term  has  been  employed  throughout  my  testimony. 

In  making  the  foam,  a  solution  of  dextrin  and  soap-bark 
to  which  had  been  added  calcium  carbonate  and  aluminum 
sulphate  was  gently  stirred  in  water  and  allowed  to  foam 
by  the  chemical  re-action  resulting  from  this  ijnixture  of 
compounds.  After  I  made  this  foam  I  took  a  quantity  of 
calcined  gypsum  and  mixed  it  with  water,  then  added  the 
foam  to  this  calcined  gypsum  and  thoroughly  Stirred  the 
two  together,  poured  it  into  the  paper  lined  moild  and  al¬ 
lowed  the  mass  to  harden.  Certain  writing  in  ink,  which 
appears  on  one  of  the  paper  faces  of  the  blocti  of  Roos’ 
Exhibit  No.  10  is  my  writing  and  was  pfit  there  at 
239  the  time  it  was  made.  The  writing  “27%j#r  cu.  ft.” 

means  that  the  structure  weighed  2 7 14  lbsj  per  cubic 
ft.  Mr.  Walter  Ruge  assisted  me  when  I  made  the  block, 
Roos’  Exhibit  No.  10.  Mr.  Ruge  was  our  plaster  tester 
who  worked  in  the  Fort  Dodge  laboratory,  hfe  worked 
under  my  directions  when  he  assisted  me  in  the  poking  of 
the  block,  Roos’  Exhibit  No.  10.  I 

The  block,  Roos’  Exhibit  No.  10,  has  been  in  [Mr.  H.  E. 
Brookby’s  possession  since  the  date  that  it  was  made  and 
until  it  was  handed  to  my  attorney.  I  sent  |it  to  Mr. 
Brookbv  after  making  and  drying  it. 

Roos’  Exhibit  No.  10  offered  in  evidence. 

After  Roos’  Exhibit  No.  10  was  made  and  sent  to  Mr. 
Brookby,  I  then  proceeded  to  make  some  board  samples, 
doing  so  under  the  direction  of  Mr.  H.  E.  Brookby.  These 
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directions  were  mainly  to  see  what  weight  reductions  we 
could  make  in  fabricating  a  Board  from  a  cellular  gypsum 
base  and  to  see  what  sort  of  a  product  we  could  turn  out. 
These  Boards  employing  the  cellular  gypsum  structure 
were  made  on  October  6,  1922.  I  made  at  least  three 
samples  of  Board  at  that  time. 

I  first  saw  the  Board,  Boos’  Exhibit  No.  11,  when  I  made 
it.  I  placed  the  writing  in  ink  which  appears  in  the  upper 
left  hand  corner  of  one  face  of  the  Board  there  myself  on 
October  6,  1922.  The  figures  which  appear  on  the  Board  in 
alignment  with  the  wording  “men  B  =  Aridize”  represent 
the  date  and  day  when  I  made  the  board  and  were  placed 
there  at  the  time  or  approximately  at  the  time  that  1  made 
the  board. 

I  also  placed  upon  the  board  certain  other  figures  writ¬ 
ten  in  indelible  pencil  which  appear  under  the  wording  just 
referred  to.  These  figures  represent  the  calculations  of 
the  weight  of  1000  square  feet  of  this  board.  Those 
240  figures  are  =  1546  =  1000  square  feet.  ’  ’ 

In  explanation  thereof: 

From  the  weight  of  this  specimen  at  that  time  I  have  cal¬ 
culated  that  the  weight  of  1000  square  feet  similar  or 
exactly  like  this  specimen  would  weigh  1546  lbs.  at  the 
average  thickness  of  this  Board. 

“Wt.  on  basis  .375  =  1465”  means  that  if  this  board 
averaged  .375  inches  all  over  the  board,  it  would  weigh  1465 
pounds  to  the  1000  square  feet,  instead  of  the  actual  weight 
of  1546  pounds  to  the  1000  square  feet.  In  other  words, 
the  Board  was  thicker  than  .375  inches  on  the  average  and 
to  get  all  of  my  boards  to  a  common  thickness  I  determined 
the  average  thickness  of  the  boards  and  their  weight,  and 
calculated  that  the  weight  of  1000  square  feet  of  board, 
.375  inches  in  thickness,  weighing  1465  pounds  to  the  1000 
square  feet  would  be  about  400  lbs.  per  1000  square  feet 
lighter  than  the  board  that  we  were  manufacturing  at  that 
time.  The  dimensions  of  the  board  sample  of  Boos’  Ex¬ 
hibit  11  are  the  same  as  the  dimensions  of  the  board 
samples  that  were  employed  for  testing  our  wall  board; 
and  also  conform  to  the  size  used  by  the  Underwriters 
Tests  Procedure. 

In  making  the  board,  Boos’  Exhibit  No.  11,  I  made  up  a 
dextrin  and  soap-bark  solution,  added  to  it  aluminum  sul¬ 
phate  calcium  carbonate,  the  resultant  reaction  producing 
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carbon  dioxide,  giving  a  cellular  structure  or|  producing 
from  the  solution  a  cellular  foam  by  the  reaction  of  these 
chemicals.  I  then  took  a  sufficient  quantity  of  calcined  gyp¬ 
sum,  added  to  it  a  small  percentage  of  saw-dust,  mixed  it 
with  water,  added  the  foam  to  it,  stirred  the  tv^o  together 
and  poured  it  out  into  a  mold  of  the  size  of  Exhibit  11.  In 
the  bottom  of  this  mold  I  had  placed  a  piece  of  chip  paper 
cut  to  fit  this  mold.  At  the  same  time  I  had  cut  another 
sheet  of  chip  paper  to  the  size  of  the  mold  which  would 
later  be  used  as  a  cover  over  the  cellular  gypsum,  to 
241  form  a  sample  of  wall  board.  After  putting  the 
plastic  cellular  mass  into  the  mold  I  stroked  off  the 
plaster  and  laid  the  top  sheet  upon  it,  using  a  weight  to 
hold  the  top  sheet  of  paper  in  position.  After  the  sample 
had  hardened  I  took  the  mold  apart,  removed  the  sample 
board  and  dried  it  to  constant  weight.  I  then  retained  the 
sample  in  storage  at  our  laboratory  until  about  jDecember, 
1924.  I  sent  the  Board  to  Langdon  Moore,  the  company’s 
patent  attorney. 

Roos’  Exhibit  No.  11  offered  in  evidence.  | 

Walter  Ruge  assisted  me  in  the  making  of  the  wall  board, 
Roos’  Exhibit  No.  11.  j 

In  making  this  wall  board  dextrin  was  employed  in  the 
mixture  as  a  cheaper  substitute  for  gum  arabie.  It  also 
functioned  in  a  manner  similar  to  gum  araliic  by  re¬ 
enforcing  the  cell  walls  in  the  gypsum  cast.  It  also  im¬ 
proved  the  bond  of  the  cellular  structure  to  the  paper  and 
it  has  some  toughening  effect  on  the  board  itself.  The 
dextrin  used  in  the  making  of  Roos’  Exhibit  2vjo.  10  was 
employed  for  the  same  purpose  in  the  making  of  Roos’ 
Exhibit  No.  11.  j 

I  used  soap-bark  in  the  making  of  Roos’  Exhibits  Nos.  10 
and  11  because  I  expected  to  continue  using  sobp-bark  in 
these  cellular  products.  Soap-bark,  as  I  explained  before, 
was  cheaper  than  saponin  and  it  produced  a  gbod  foam 
and  had  no  staining  effect. 

When  I  made  Roos’  Exhibit  No.  10  I  considered  it  as 
being  a  satisfactory  product  for  the  purpose  for  which  I 
intended  to  employ  the  cellular  gypsum.  Roosj’  Exhibit 
No.  11  is  essentiallv  in  the  same  condition  that  lit  was  in 
when  I  removed  it  from  the  mold  and  dried  it  cfown  to  a 
constant  weight,  except  portions  of  it  are  ruptured  by  my 
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examination  and  others  after  the  board  had  been  dried 
out. 

242  It  had  been  customary  in  the  gypsum  wallboard 
industry  for  years  and  at  that  time  to  employ  saw¬ 
dust  as  a  weight-reducing  medium  in  gypsum  wallboard. 
I  proposed,  when  I  made  Exhibit  No.  11,  to  incorporate 
some  sawdust  but  not  as  much  as  was  habitually  used  in 
the  fabrication  of  wallboard  at  our  plant,  my  idea  being 
to  make  the  very  lightest  product  that  I  could.  In  other 
words,  I  felt  that  sawdust  would  even  further  lighten  the 
board  in  addition  to  such  weight  reduction  as  was  effected 
by  the  foam. 

At  the  time  I  made  the  wallboard,  Boos’  Exhibit  No.  11, 
several  other  wallboards  were  made.  I  first  saw  Boos’ 
Exhibit  No.  14  when  I  made  it  on  October  6,  1922,  and  I 
identify  it  as  having  been  made  by  me  by  the  data  thereon 
which  is  in  my  j  handwriting.  The  capital  letter  “C,”  the 
figure  1230  equals,  equal  sign,  1840,  and  below  that  the 
figure  1680  pounds,  1000  square  feet  on  .375  are  in  my 
handwriting.  The  meaning  of  these  figures  is,  1230  grams 
was  equivalent  to  a  weight  of  1840  pounds  per  1000  square 
feet.  The  line  below  that  means  that  on  a  .375  thickness 
basis  such  a  board  would  weigh  1680  pounds  per  1000 
square  feet.  Mr.  Walter  Buge  assisted  me  in  the  making 
of  the  wallboard,  Boos’  Exhibit  No.  14. 

In  the  making  of  the  wallboards,  Boos’  Exhibits  Nos.  11 
and  14,  I  made  or  recorded  data  at  the  time.  I  wrote  the 
data  appearing  on  Boos’  Exhibit  No.  15  myself  on  October 
6,  1922.  This  data  represents  a  memorandum  of  the  ingre¬ 
dients  contained  in  these  two  samples  of  wallboard,  that 
is  Boos’  Exhibits  Nos.  11  and  14.  Boos’  Exhibit  No.  11  is 
labeled  B;  on  Boos’  Exhibit  No.  11,  the  actual  weight  per 
1000  square  feet  on  an  actual  thickness  basis  is  labeled  1546 
pounds  per  1000  square  feet  on  the  Exhibit  No.  11  itself.  It 
also  occurs  under  Data  Column  B,  Boos’  Exhibit  No.  15. 
Boos’  Exhibit  No.  11  is  dated  on  the  Exhibit,  October  6, 
1922,  and  Boos’  Exhibit  No.  15  bears  the  date  October  6, 
1922.  I,  therefore,  identify  Boos’  Exhibit  No.  11  as  being 
covered  bv  Column  B  appearing  on  Boos’  Exhibit 
No.  15. 

243  On  Boos’  Exhibit  No.  15,  there  appears  a  data 
column  headed  C.  At  the  bottom  of  this  data  col¬ 
umn,  the  figure  1840  pounds  per  1,000  square  feet  appears. 
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On  Roos’  Exhibit  No.  14,  the  letter  C  appears  ahd  the  figure 
1840;  also  on  Roos’  Exhibit  No.  15  at  the  bottom  of  data 
column  C  the  figure  1,680  pounds  per  1,000  square  feet  on 
a  .375  thickness  appears,  and  on  Roos’  Exhibit  !No.  14,  the 
figure  1,6S0  pounds  per  1,000  square  feet  on  a  .3^5  thickness 
also  appears.  Therefore,  Roos’  Exhibit  No.  15  has  on  it 
data  covering  Roos’  Exhibit  No.  14. 

The  list  of  data  under  “Specimen  A”  on  Exhibit  No.  15 
is  a  memorandum  of  the  constituents  which  I  u^ed  to  pro¬ 
duce  the  sample  of  the  wallboard.  After  inspecting  the 
sample  I  laid  it  aside  in  my  sample  storage  room  until 
about  December,  1924,  when  I  sent  it  to  Mr.  Langdon  Moore 
our  Patent  Attorney. 

The  board  of  Roos’  Exhibit  No.  14  is  a  practical  board 
and  adapted  for  the  purpose  for  which  it  was  intended  at 
the  time  that  I  made  it.  The  board  which  I  made  contem¬ 
poraneously  with  the  wallboards,  Roos’  Exhibits  Nos.  11 
and  14,  and  which  is  referred  to  in  the  data  she0t  of  Roos’ 
Exhibit  No.  15  under  the  heading  “Specimen  A^’  was  lost. 
I  have  made  a  search  for  this  board  throughout  piy  labora¬ 
tory  storage  room  at  Fort  Dodge  and  everywhere  at  Fort 
Dodge  where  I  thought  it  might  be  found  but  clid  not  lo¬ 
cate  it. 

Roos’  Exhibits  Nos.  14  and  15  offered  in  evidence. 

The  test  blank  cylinders  referred  to  on  the  d^ta  sheets, 
Roos’  Exhibits  Nos.  5  and  9,  were  destroyed  during  the 
test  operations  for  compressional  value.  As  tjo  the  tile 
also  referred  to  on  these  data  sheets,  I  do  not  know  what 
finally  became  of  them.  I  have  made  a  thorough)  search  at 
Fort  Dodge  to  locate  these  tile. 

Referring  to  Exhibit  5,  which  contains  data  concerning 
certain  tile  made  by  me  on  August  23,  1922,  tpe  process 
that  I  employed  in  making  these  tile  consisted  in  j  beating  a 
saponin  and  gum  arabic  solution  to  a  stiff  foam.  ]  Sufficient 
stucco  or  calcined  gypsum  to  cast  4-inch  partition  tile  was 
weighed  out.  With  this  calcined  gypsum  the  proper  amount 
of  water  was  mixed  to  produce  a  normal  consistency.  To 
this  stucco  water  mix  the  foam  was  added.  The  foam  was 
then  thoroughly  stirred  into  the  calcined  gypsuip  mix  and 
the  whole  batch  poured  into  a  standard  4-inch  partition  tile 
mold. 
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While  pouring  this  mix,  a  sample  was  taken  of  the  cellu¬ 
lar  mix,  poured  into  a  2  x  4  cylinder,  and  retained  as  a  test 
specimen. 

After  the  mix  had  been  poured  into  a  mold  it  was  allowed 
to  set  and,  after  hardening,  was  taken  out  of  the  mold  and 
the  tile  was  dried  in  the  usual  manner. 

The  test  cylinders  were  first  of  all  dried  to  constant 
weight  and  then  put  in  a  compression  machine  and  their 
compressional  strength  determined  in  the  usual  manner. 
These  compressional  tests  are  recorded  on  the  data  sheet 
of  Roos  Exhibit  5.  These  cylinders  had  a  compressional 
test  value  equal  to  or  above  our  standard  at  that  time;  and 
the  tests  indicated  to  me  that  the  tile  was  entirely  satis- 
factory  for  the  purposes  for  which  tile  of  this  character 
are  intended. 

The  tile  referred  to  in  the  letter,  Roos’  Exhibit  No.  6,  by 
the  words  appearing  therein,  “several  4"  tile  were 
244  hand-poured  weighing  from  29  to  32  pounds.  Lighter 
mixes  than  this  are  practical.”  are  the  same  tile 
shown  in  the  data  on  Roos’  Exhibit  No.  5.  I  know  this  for 
two  reasons:  I  wrote  the  letter  and  know  that  these  are 
the  tile  that  I  was  referring  to  and  the  weight  values  re¬ 
ferred  to  in  Roos’  Exhibit  No.  6  refer  to  the  weight  values 
present  in  the  data  on  Roos’  Exhibit  No.  5. 

On  Roos’  Exhibit  No.  5  under  date  August  24,  1922,  the 
weight,  29  pounds  occurs,  and  this  corresponds  to  the  29 
pound  tile  mentioned  in  the  following  words  taken  from  the 
letter  of  Roos’  Exhibit  No.  6:  “We  are  sending  by  express 
for  your  inspection  a  29  pound  cellular  block,  also  a  broken 
section  showing  the  excellent  distribution  of  the  minute  air 
cells.  The  compressional  value  of  this  tile  is  450  pounds  per 
square  foot.” 

In  explanation  of  the  words  “semi-commercial  hand¬ 
molding  trial”  which  appear  in  the  first  paragraph  of  the 
letter  Roos’  Exhibit  No.  6  which  reads:  “We  have  studied 
the  application  of  the  foam  principle,  as  suggested  in  your 
letter  of  August  14,  and  have  carried  it  through  a  semi- 
commercial  hand-molding  trial”,  it  was  the  practice  at  that 
time  to  produce  some  partition  tile  by  a  hand-pouring 
process.  Such  a  process  was  an  intermittent  or  batch  sys¬ 
tem;  that  is,  it  was  not  a  perfectly  continuous  operation 
similar  to  the  machine  casting  of  partition  tile  where  the 
ingredients  were  automatically  furnished  the  tile  molds, 
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and  where  the  tile  were  cast  in  a  continuous  stream  of 
molds  without  interruption. 

I  w’ould  say  that  a  man  could  make  from  50  fo  75  tile  per 
day  of  the  kind  referred  to  in  my  letter  of  Epos’  Exhibit 
No.  6  which  embodied  the  foam  principle  by  the  hand-mold¬ 
ing  method  above  referred  to. 

In  August  of  the  year  1922,  they  were  making  tile  at  the 
Fort  Dodge  Plant  of  the  U.  S.  Gypsum  Conjpany  in  the 
department  and  building  known  as  the  Blo^k  Plant.  I 
would  say  about  15  men  on  each  shift  \^ere  working 
245  in  the  Block  Plant  during  the  year  1922  and  were 
employed  in  the  manufacture  of  tile.  ;As  I  recall, 
they  were  running  two  shifts  at  that  time,  eacli  shift  being 
of  10  hours  duration.  I  would  say  that  about)  a  thousand 
tile  per  shift  could  have  been  made  at  the  Fort  t)odge  Plant 
in  the  Block  Department  thereof  of  the  type  referred  to  in 
my  letter,  Koos’  Exhibit  No.  6,  by  the  process  described  in 
my  letter  as  being  a  semi-commercial  hand-molding  method. 

I  do  not  know  how  many  men  we  have  in  the  Block  Plant 
of  the  Fort  Dodge  Works  at  the  present  time,  but  I  would 
say  there  is  about  the  same  number,  possibly  a  little  fewer 
than  there  were  in  1922.  U.  S.  Gypsum  Company  does 
not  make  any  partition  tile  or  any  tile  of  anv  character 
whatsoever  which  embodies  a  paper  covering  on  the  tile 
such  as  that  which  is  shown  on  Roos’  Exhibit)  No.  10,  at 
Fort  Dodge,  and  I  know  of  none  that  is  madd  elsewhere. 
Neither  does  the  U.  S.  Gypsum  Company  make  any  tile, 
partition  tile  or  otherwise,  which  is  reinforced  on  its  outer 
surface  by  a  paper  covering. 

The  paper  covering  on  the  wallboard  specin+iens,  Roos’ 
Exhibits  Nos.  11  and  14,  is  for  the  purpose  of  jreinforcing 
the  core  of  the  board  and  constitutes  the  strongest  part 
of  the  board.  It  also  is  put  there  of  course  t0  present  a 
surface  easily  decorated;  and  it  would  be  practically  im¬ 
possible  to  make  a  board  without  a  paper  covering.  The 
U.  S.  Gypsum  Company  still  employs  the  papeij*  coverings 
for  wallboard  manufactured  by  it.  The  two  paper  cover¬ 
ings  on  the  vrallboard,  front  and  back,  constitute  jabout  85% 
of  the  total  breaking  strength  of  the  board.  The  cellular 
structure  of  the  core  such  as  that  in  the  wallbohrds,  Roos’ 
Exhibits  Nos.  11  and  14,  gives  to  the  product  lighter  weight 
which  is  an  advantage  from  the  consumer’s  standpoint  in 
corresponding  saving  in  the  cost  of  shipment.  Tjhe  cellular 
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structure  also  imparts  to  the  wallboard  itself,  additional 
heat  insulative  value  which  is  an  improvement  over 

246  a  denser  core  mixture  or  denser  wallboard.  In  addi¬ 
tion,  the  cellular  structure  reduces  the  cost  of  manu¬ 
facture  to  some  slight  degree. 

The  advantages  possessed  by  a  tile  such  as  I  described 
in  connection  with  the  letter,  Roos’  Exhibit  No.  6,  which 
comprises  a  cellular  gypsum  structure,  are  light  weight, 
saving  in  gypsum,  a  cost  reduction  resulting  therefrom; 
savings  in  freight  to  the  consumer  and  improved  heat  in¬ 
sulative  value. 

Aridize  is  a  trade  name  given  by  the  U.  S.  Gypsum  Com¬ 
pany  to  one  of  their  calcined  gypsum  plasters  which  is 
somewhat  stronger  than  other  of  their  calcined  gypsum 
plasters.  The  U.  S.  Gypsum  Company  employs  aridize 
plaster  or  aridize  stucco  in  the  making  of  partition  tile  and 
in  the  making  of  wallboard. 

I  weighed  the  specimens,  Roos’  Exhibits  Nos.  11  and  14, 
and  the  other  wallboard  made  at  that  time  after  thev  had 
been  dried  to  constant  weight,  and  calculated  their  weight 
per  thousand  square  feet  on  a  .375  basis,  and  I  also  in¬ 
spected  these  samples  for  paper  bond  to  the  core.  I  am 
not  certain  of  running  any  other  tests  on  these  three 
samples.  It  is  entirely  possible  that  I  tested  the  strength 
of  the  other  sample  which  is  now  missing,  such  test  would 
have  been  the  usual  breaking  test  conducted  on  sample 
boards.  Had  I  tested  the  missing  specimen  of  wallboard, 
the  breaking  test  would  have  destroyed  the  board.  From 
my  inspection  of  the  board,  I  was  satisfied  that  the  sample 
was  satisfactory  and  that  the  product  was  commercial. 

After  I  completed  the  making  of  the  wallboard  speci¬ 
mens,  Roos’  Exhibits  Nos.  11  and  14,  I  tried  to  visualize  a 
method  or  rather  machinery  to  manufacture  a  tenacious 
foam  in  sufficient  quantity  to  be  used  in  continuous  opera¬ 
tion  in  conjunction  with  the  manufacture  of  any  of  our 
products.  While  the  products  were  satisfactory,  it  seemed 
to  me  that  to  make  this  foam  by  hand  or  to  make  it  intermit¬ 
tently,  the  cost  would  be  high  and  it  would  not  fit  in 

247  with  our  large  production  machines  which  are  de¬ 
signed  for  continuous  straight-line  operation.  In 

other  words,  these  machines  were  not  batch  units  but  the 
entire  process  had  to  be  absolutely  continuous  in  all  re¬ 
spects.  In  the  operation  of  these  continuous  straight-line 
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operation  machines,  the  calcined  gypsum  flows  by  gravity 
out  of  a  large  storage  bin  into  a  conveyor ;  is  delivered  to  a 
mixing  device  running  on  a  continuous  belt.  After  mixing 
on  this  continuous  belt,  the  calcined  gypsum  water  mix,  is 
discharged  continuously  onto  a  continuous  carrier  mold. 
The  tile  are  hardening  while  the  mold  is  moving.  At  the 
end  of  this  belt  of  molds,  as  I  may  call  it,  the  molds  are 
continuously  and  automatically  taken  down,  that  is,  their 
sides  are  dropped  away  from  the  tile,  the  tile  is  taken 
off  the  end  continuously  and  stacked  on  cars  fpr  drying. 
Such  a  continuous  tile  making  machine  will  run  from  1600 
to  2200  square  feet  per  hour  of  3"  partition  til^  and  ap¬ 
proximately  the  same  of  4"  partition  tile.  At  ttye  present 
time,  this  machine  operates  at  least  eight  hours  bverv  day 
and  quite  frequently  sixteen  hours  a  day.  We  bad  such  a 
machine  in  the  Block  Plant  at  Fort  Dodge  during  the  year 
1922.  The  mixing  end  of  the  machine  is  about  40j  long  and 
from  the  point  where  the  plaster  mix  of  calcined  gypsum  is 
discharged  into  the  moving  belt  of  molds  the  distance  from 
that  point  to  the  end  of  this  continuous  belt  of  molds  where 
the  tile  are  taken  off,  is  6CK.  The  total  length  of  th^  machine 
is  therefore  approximately  100'. 

Between  three  and  four  tons  of  gypsum  mix  wopld  be  re¬ 
quired  in  such  a  machine  to  operate  it  for  an  hqur  in  the 
making  of  standard  partition  tile.  This  is  a  little  low; 
about  five  to  six  tons  per  hour  is  required  of  calcined,  gyp¬ 
sum.  It  would  be  difficult  for  me  to  express  foapi  by  any 
measure  as  I  have  not  been  accustomed  to  expressing  foam 
in  volume  but  rather  in  terms  of  quantity  of  solution  re¬ 
quired  to  make  this  foam.  I  would  say  that  75  gallons  per 
hour  of  foaming  solution  would  have  to  be  beaten 
248  into  a  foam  in  order  to  supply  a,  continuous  block 
machine,  for  instance,  making  4"  partition  tile.  We 
have  two  of  these  continuous  operating  tile  making  ma¬ 
chines  at  the  Fort  Dodge  Plant  and  I  believe  we  h<jid  two  in 
1922 ;  at  least  a  second  one  was  added  in  around  1922. 

In  the  operation  of  the  machines  which  manufacture  wall- 
board  at  Fort  Dodge,  the  calcined  gypsum  used  tor  form¬ 
ing  the  core  of  the  wallboard  is  fed  from  several  large 
storage  bins  located  in  the  wallboard  plant;  a  continuous 
drag-line  conveyor  supplies  a  constant  feed  of  calcined 
gypsum  from  this  bin,  discharges  it  by  gravity  dqwn  onto 
a  moving  belt,  where  the  calcined  gypsum  first  is  allowed 
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to  soak,  while  it  is  moving  on  the  belt ;  and  as  it  passes  on 
towards  the  board  machine  proper,  the  calcined  gvpsnm 
which  has  been  soaking  in  water,  is  agitated  by  a  series  of 
agitating  fingers.  After  passing  through  this  series  of 
agitating  fingers,  it  is  dropped  down,  or  straight  from  the 
rubber  belt,  dropping  down  onto  the  wallboard  machine 
proper. 

249  On  the  forming  bed  of  this  wall  board  machine 
which  is  under  the  place  where  the  mix  of  calcined 
gypsum  is  being  discharged  a  sheet  of  chip  paper  is  being 
drawn  through  the  machine.  The  calcined  gypsum  mix  is 
discharging  onto  this.  It  goes  through  a  forming  device  with 
a  second  sheet  of  paper  as  a  top,  placed  over  it  with  the 
edges  formed.  From  thence  it  is  carried  in  a  continuous 
stream  while  it  is  crystallizing  and  in  a  continuous  stream 
through  a  drying  kiln  where  after  drying  it  is  continuously 
unloaded  from  the  kiln  and  piled  ready  for  shipment.  The 
hourly  capacity  of  such  a  machine  is  from  nine  to  ten  thou¬ 
sand  square  feet.  The  belt  mixer  on  which  the  calcined 
gypsum  is  being  agitated  is  about  fifty  feet  long  and  the 
main  carrier  belt  is  somewhere  around  700  feet  long.  This 
is  the  belt  which  carries  the  board  to  the  drying  kiln.  We 
have  two  of  such  machines  at  the  Fort  Dodge  plant  and  had 
two  of  them  there  in  1922. 

I  would  say  approximately  85  or  90  gallons  of  foaming 
solution  per  hour  would  be  required  to  make  the  foam  re¬ 
quired  in  such  a  wall  board  machine  which  is  adapted  for 
the  manufacture  of  wall  board  having  a  cellular  core. 
That,  of  course,  depends  upon  the  concentration  used. 
These  machines  are  operated  twenty-four  hours  per  day. 

Q.  442.  Now,  referring  back  again,  Mr.  Roos,  to  the  time 
subsequent  to  your  making  the  wallboard  samples  or  speci¬ 
mens  of  Roos’  Exhibits  Nos.  11  and  14,  will  you  state  what 
was  next  done  in  adapting  your  invention  which  is  now  in 
issue  to  the  gypsum  products  of  your  company?  A.  The 
next  thing  that  was  done  was  to  attempt  to  build  a  machine 
which  would  make  this  foam  continuously. 

Q.  443.  And  who  made  this  attempt  to  build  a  machine  of 
this  character?  A.  I  did. 

Q.  444.  Will  you  describe  your  efforts  along  this  line,  Mr. 
Roos,  subsequently  to  October,  1922?  A.  For  a  long  time 
I  could  not  visualize  a  machine  which  would  produce  such 
vast  quantities  of  foam  on  a  continuous  operating  principle. 
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When  I  started  to  develop  the  means,  or  a  ifieans,  for 
producing  this  foam  mechanically  and  continuously,  I  first 
studied  the  various  kinds  of  beaters  with  a  view  to  trying 
to  find  the  most  efficient  type.  j 

I  rigged  up  a  motor  in  the  laboratory,  and  pn  a  very 
small  scale  made  various  types  of  impellers  and  beaters, 
and  tested  these  impellers  as  to  their  efficiency  of  design 
for  the  purpose  of  creating  a  tenacious  foam. 

I  also  studied  the  shape  of  containers  with  the  idea  to  see 
if  the  centrifugal  action  or  the  flow  of  the  solution  and 
the  foam  as  produced  by  the  impeller  in  a  container  had 
any  effect  on  the  quality  of  the  foam. 

I  finally  decided  on  a  certain  type  of  impeller  which 
seemed  to  produce  most  quickly  the  type  of  fo^m  that  I 
wanted.  That  was  my  first  step. 

Q.  445.  How  long  were  you  occupied  in  this;  develop¬ 
ment  work  which  you  have  just  referred  to,  Mr.  Boos?  A. 
About  five  months. 

Q.  446.  Then  what  did  you  do,  Mr.  Roos,  after  you  made 
the  study  which  you  have  just  described?  A.  losing  the 
miniature  foam  machine  as  a  model  on  which  to  base  the 
size  and  design  of  an  installation  which  would  i  be  suffi¬ 
ciently  large  to  produce  the  desired  quantity  of  fo^im  in  the 
plant,  I  roughly  calculated  the  dimensions  for  the|  full  size 
equipment,  in  proportion  to  the  dimensions  of  tjhe  small 
unit. 

I  also  employed  the  same  type  of  impeller  in  (he  large 
equipment ;  and  most  of  the  features  of  the  full  siz6d  equip¬ 
ment  were  basically  the  same  as  the  small  one. 

250  I  had  in  mind  making  or  using  about  100  gallons 
of  solution  per  hour  on  a  full  size  scale.  This  was  a 
little  more  than  we  found  necessary  later  on.  I  was  intend¬ 
ing  to  use  a  soap-bark  solution  in  this  mixer  for  producing 
the  foam.  During  the  time  that  I  was  developing  this  small 
type  machine  and  working  on  the  big  machine  I  whs  work¬ 
ing  under  the  instructions  of  Mr.  Brookby.  It  was  not  my 
duty  to  develop  machinery  for  the  plant.  Ordinarily  it  was 
the  engineering  department’s  duty;  the  engineering  de¬ 
partment  located  in  Chicago.  The  engineering  department 
was  constructing  a  large  number  of  installations,  and  were 
doing  considerable  construction  work  in  the  line  of  new 
plants  and  were  very  much  occupied  with  this  type  of  work, 
in  order  to  prepare  for  the  rapidly  expanding  volume  of 
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business  of  our  company.  One  of  these  new  plants  was  at 
Sweetwater,  Texas,  which  involved  a  complete  plaster 
mill  and  w’all  board  plant,  and  there  were  several 
251  others  vthich  I  do  not  recall  specifically  at  this  time. 

Q.  455.  About  w’hen  did  you  complete  the  making  of  your 
laboratory  machine  which  -was  the  machine  upon  which  you 
based  the  construction  of  the  large  machine,  about  'which 
you  have  previously  testified?  A.  About  June,  1924. 

Q.  456.  Then  what  did  you  do,  Mr.  Roos?  A.  I  immedi¬ 
ately  sketched  up  a  machine  in  pencil,  and  with  the  aid  of 
some  mechanics  actually  built  the  machine  right  at  Fort 
Dodge,  from  the  materials  which  we  had  on  hand  at  our 
plant. 

Q.  457.  How  long  were  you  in  constructing  this  large 
machine,  the  construction  of  which  w’as  based  upon  this 
small  type  of  machine?  A.  The  foam  machine  itself  was 
built  within  two  or  three  weeks.  The  whole  installation, 
that  is,  the  accessories  that  went  with  it,  required  an  addi¬ 
tional  two  or  three  weeks. 

Q.  458.  Was  the  small  type  machine  which  you  con¬ 
structed  in  your  laboratory  a  satisfactory  machine  for 
treating  the  foam  solution?  A.  Yes,  on  a  miniature  basis. 

Q.  459.  How  much  foaming  solution  could  you  treat  at. 
one  time  in  this  small  machine  which  you  made  in  your 
laboratory?  A.  About  two  quarts.  Of  course,  this  was  not 
fed  continuously  over  any  period  to  exceed  a  few  minutes 
at  a  time. 

Q.  460.  What  do  you  mean  by  that  statement,  “fed  con¬ 
tinuously”?  To  what?  A.  I  mean  that  the  machine  did 
not  have  the  accessories  which  supplied  a  continuous  flow 
of  foaming  solution  over  any  great  length  of  time. 

Q.  461.  About  how  much  foam  would  this  two  quart  solu¬ 
tion  make?  A.  Oh,  I  would  say  it  would  discharge,  as  the 
foam  was  formed  during  the  beating  operation,  probably 
8  to  10  quarts  of  foam  by  volume. 

During  the  time  that  I  was  making  this  small  size  ma¬ 
chine  and  also  during  the  time  that  I  constructed  and  built 
the  large  machine  for  treating  the  foam  solution,  I  was 
doing  other  work  at  the  plant.  I  was  looking  after  the 
quality  of  the  products  and  doing  some  other  development 
work  on  one  or  two  subjects.  I  would  say  about  twenty  or 
twenty-five  per  cent  of  my  time  was  devoted  to  the  quality 
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control  of  the  products  manufactured  at  the  plant,  that  is, 
I  mean  that  on  the  average  I  did  not  devote  more  than 
twenty-five  per  cent  of  my  time  to  that  control  at  the  plant. 
Quite  frequently  I  gave  it  practically  no  attention 

252  for  several  days,  while  again  I  might  spend  a  half  a 
day  on  a  situation  if  the  plant  was  in  difficulty  with  a 

particular  product  in  respect  to  its  quality. 

“Quality  control’ ’  is  the  name  of  a  system  wherein  we 
have  testers  assigned  to  each  plant  unit  at  the  Foft  Dodge 
plant;  these  testers  following  the  routine  schedule  and 
tests  specified  by  the  Company  in  the  line  of  inspection  of 
their  products.  My  connection  was  simply  to  Supervise 
these  testers  and  make  suggestions  or  to  act  in  an  advisory 
capacity  to  them. 

I  made  a  few  pencil  sketches,  rough  sketches,  giving  ap¬ 
proximately  the  dimensions  and  showing  the  sl^ape  and 
general  design,  lay-out,  of  the  equipment,  for  thp  benefit 
and  use  of  the  mechanics  who  were  building  these  machines 
and  with  whom  I  was  working. 

I  know  that  a  patent  application  was  filed  in  the  Patent 
Office  to  cover  this  machine  which  I  developed  for  'treating 
foam  solution.  I  never  made  any  working  drawings  of  this 
machine  myself  but  I  had  a  working  drawing  madp  by  our 
local  drafting  Department  at  Fort  Dodge. 

By  Mr.  Newton:  Objection  is  made  to  all  this,  the  pre¬ 
ceding  questions  and  answers  relative  to  the  development 
of  a  machine  for  making  the  alleged  invention  of  Mjr.  Roos, 
as  being  immaterial  and  irrelevant.  The  invention  in  con¬ 
troversy  is  not  the  machine  for  making  tile.  The  invention 
is  cementitious  material.  Evidently  it  could  liaye  been 
made  by  thousands  of  machines  of  entirely  different  struc¬ 
ture  from  what  this  inventor  has  invented  and  has  jnothing 
to  do  with  the  invention  in  controversy. 

253  By  Mr.  Hansen:  It  is  submitted  that  th[e  testi¬ 
mony  which  Mr.  Roos  is  giving  in  connection  with 

the  machine  is  relevant  and  material,  and  the  pertinency 
of  this  testimony  will  be  disclosed  as  Mr.  Roos’  testimony 
proceeds. 

The  drawings  referred  to  were  made  after  the  ipachine 
was  constructed.  Roos’  Exhibit  No.  16  is  the  blue-print  of 
a  drawing  made  at  Fort  Dodge  by  a  draftsman  emplpyed  at 
the  Fort  Dodge  plant.  This  drawing  was  made  under  my 
control  and  it  illustrates  the  complete  layout  of  thp  entire 
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foam  process.  A  machine  similar  to  that  illustrated  on  this 
drawing,  Roos’  Exhibit  No.  16,  is  now  in  operation  at  the 
Fort  Dodge  plant. 

The  function  of  this  machine  is  to  make  from  soap-bark 
a  solution  and  from  this  solution  to  produce  a  tough  foam 
and  to  deliver  this  foam  to  the  calcined  gypsum  mix. 

By  Mr.  Newton:  “The  question  (asking  for  a  descrip¬ 
tion  of  the  construction  and  the  operation  of  the  machine 
illustrated  in  Roos’  Exhibit  No.  16)  is  objected  to  as  being 

entirely  immaterial  to  the  issue  in  this  controversy.  Coun- 
* 

sel  for  Rice  and  Bayer  propose  that  all  pertaining  to  the 
construction  and  manner  of  operation  of  this  machine  be 
entered  by  stipulation  to  save  time  in  this  proceeding;  ac¬ 
companied  by  the  objection  that  it  is  entirely  immaterial 
to  the  issue  here  involved.” 

By  Mr.  Hansen :  “It  is  believed  that  a  few  short  questions 
and  answers  are  desirable  and  necessary  in  connection  with 
the  machine  illustrated  on  Roos’  Exhibit  No.  16  and  the 
witness  is  therefore  instructed  to  answer  the  preceding 
question.” 

254  Figure  1  on  Exhibit  16  consists  of  a  tank  in  which 
a  quantity  of  soap-bark  is  put  to  soak  in  water. 
Means  are  employed  to  agitate  this  soap-bark  in  the  tank. 
The  soap-bark  solution  is  delivered  to  Fig.  3',  which  con¬ 
sists  of  a  solution  measuring  and  feeding  device  which 
delivers  the  soap-bark  solution  to  Fig.  4  which  consists  of 
a  foam  producing  cell.  In  this  cell,  illustrated  by  Fig.  4,  is 
an  agitating  device  consisting  of  a  motor-driven  vertical 
shaft  with  impellers.  The  cell  referred  to,  Fig.  No.  4,  is 
square  shaped.  The  vertical  impeller  shaft  labelled  15  is 
driven  by  a  motor  14.  An  air  jet,  through  which  com¬ 
pressed  air  is  delivered  from  pipe  twenty  is  used  during 
the  agitation  and  formation  of  the  foam.  The  foam  pro¬ 
duced  in  the  cell  flows  upwards  out  of  the  cell  over  a  lip, 
down  a  spout  labelled  22.  The  foam  is  discharged  from 
this  spout  on  to  an  endless  rubber  belt  labelled  23.  Over 
this  endless  rubber  belt  labelled  23  is  superimposed  a  struc¬ 
ture  composed  of  a  small  feeding  bin  in  which  a  dextrinized 
starch  paste  is  automatically  fed  from  this  bin,  labelled 
Fig.  24,  on  to  the  rubber  belt  under  the  bin ;  the  said  belt 
being  labelled  Fig.  25.  A  reel  at  the  end  of  the  rubber  belt 
25  brushes  the  dextrinized  starch  paste  from  the  belt,  and 
drops  it  down  into  the  foam  riding  on  the  belt  23. 
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This  foam  with  the  dextrinized  starch  paste  dusted  upon 
it  is  agitated  and  incorporated  into  a  homogeneous  foam 
paste  mixture  by  the  agitating  fingers  labelled  28.  At  the 
discharge  end  of  rubber  belt  23  is  a  scraper  labelled  30 
which  removes  the  foam  paste  mixture  from  the  belt;  the 
said  scraper  causing  the  foam  to  drop  down  into  Ian  ordi¬ 
nary  convevor  labelled  Fig.  31.  From  this  conveyor  31  the 
foam  mixture  is  discharged  down  into  the  pre-mixed  plastic 
calcined  gvpsum  illustrated  in  the  Exhibit  or  Blueprint  as 
No.*  32.  | 

255  This  foam  is  then  subsequently  incorporated  by 
agitation  into  the  plastic  calcined  gypsum]  to  pro¬ 
duce  a  uniform  structure.  ] 

The  plastic  calcined  gypsum  mix  itself  is  composed  of 
water  and  calcined  gypsum.  The  solution  delivered  to  the 
agitator  and  foam  cell,  Fig.  4,  consists  of  a  dilute  solution 
of  soap-bark  in  water.  Soap-bark  is  efficient  for  tny  pur¬ 
pose;  it  produces  a  tenacious  foam.  It  is  the  mpst  eco¬ 
nomical  and  efficient  foaming  agent  for  this  purpjose  and 
its  cost  in  proportion  to  its  efficiency  is  as  low  as  ajnything 
I  know  of.  I  could  use  saponin  just  as  well  as  sbap-bark 
disregarding  the  question  of  cost.  j 

After  the  tenacious  foam  is  made  it  is  mixed  with  dex¬ 
trinized  starch  paste.  This  paste  is  in  dry  form.  The  dex¬ 
trinized  paste  has  several  purposes  and  function^.  The 
most  important  function  it  accomplishes  is  to  produce  a 
satisfactory  bond  between  the  cellular  gypsum  and  the 
paper  of  the  wall  board.  In  fact  such  a  bond  is  considered 
as  being  largely  produced  by  the  dextrinized]  paste. 
Another  purpose  is  to  strengthen  the  cellular  gypsum  walls 
and  it  in  some  measure  assists  in  stabilizing  the  foam  it¬ 
self.  It  would  not  be  necessary  for  me  to  add  dextrinized 
starch  paste  to  the  foam  for  use  in  cellular  partition  tile 
because  a  foam  made  from  either  soap-bark  or  sapbnin  so¬ 
lution  is  satisfactory  to  be  incorporated  in  a  plastic  gypsum 
mix  without  any  additional  stabilizing  agents  or  any  agents 
which  would  toughen  the  cellular  structure.  j 

Witness  underscores,  “Fig.  4,”  on  the  drawings;  Roos’ 
Exhibit  No.  16,  which  pertains  to  the  foam  cell  that  witness 
has  just  described,  with  a  red  pencil. 

The  machine  employed  at  Fort  Dodge  is  essentially  the 
same  as  that  illustrated  in  the  drawings  of  Roos’  Exhibit 
No.  16.  The  machine  now  in  use  has  been  refined.]  This 
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machine  is  employed  in  the  production  of  cellular 

256  gypsum  wall  board  or  for  the  manufacture  of  cellu¬ 
lar  gypsum  wall  board.  It  has  been  employed  at 

Fort  Dodge  for  manufacturing  cellular  gypsum  wall  board 
for  about  one  and  one-half  years.  It  produces  approxi¬ 
mately  250,000  square  feet  of  wall  board  in  twenty-four 
hours.  One  of  the  wallboard  machines  only  at  Fort  Dodge 
is  now  employed  in  connection  with  the  machine  illustrated 
on  Boos7  Exhibit  No.  16. 

The  notation,  “Fig.  4”  appears  twice  on  the  drawing, 
Boos7  Exhibit  No.  16.  One  of  these  notations  I  have 
underscored  with  a  red  mark.  The  other  one  pertains  to 
the  paste  feeder  and  paste  foam  blending  apparatus.  In 
this  machine  the  tenacious  foam  is  completely  made  before 
it  is  mixed  with  the  gypsum  mass  illustrated  by  the  refer¬ 
ence  character  32. 

Boos7  Exhibit  No.  16  offered  in  evidence. 

By  Mr.  Byrne:  “Objection  is  made  to  all  the  testimony 
which  is  given  by  the  witness  respecting  the  materials  used 
in  and  the  products  produced  by  the  machine  such  as  de¬ 
scribed  by  Exhibit  No.  16  as  entirely  outside  of  and  irrele¬ 
vant  to  the  issue  of  this  interference.7 7 

The  section  of  broken  cellular  block  referred  to  in  the 
sixth  paragraph  of  the  letter,  Boos’  Exhibit  No.  6,  was  a 
portion  of  one  of  the  partition  tile  which  I  made  at  the 
time  of  casting  this  cellular  tile.  It  was  a  piece  as  I  re¬ 
member  it  about  six  inches  long  and  three  or  four  inches 
wide,  somewhat  in  the  shape  of  a  right  triangle.  It  was 
broken  off  one  end  of  the  cellular  block.  I  included  this 
with  the  tile  shipment  to  show  the  cellular  structure  of  such 
a  tile  as  it  appeared  on  the  inside.  I  know  that  Mr.  Brookby 
received  the  tile  referred  to  in  the  letter  of  Boos7  Exhibit 
No.  6  because  I  saw  the  tile  in  his  office  in  the  course 

257  of  a  few  weeks  after  the  tile  had  been  shipped  by  me 
from  Fort  Dodge.  I  would  say  that  was  early  in 

September,  1922. 

I  talked  to  Mr.  Brookby  about  the  tile  itself,  about  its 
hardness  and  I  also  talked  to  him  about  the  chunk  of  cellu¬ 
lar  tile  which  I  had  submitted.  My  talk  relative  to  this 
particular  chunk  was  particularly  about  the  cellular  struc¬ 
ture  as  shown  by  the  broken  piece  of  block.  Mr.  Brookby 
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talked  about  its  cellular  structure  and  about  the  strength 
of  the  tile.  j 

The  general  conversation  by  Mr.  Brookby  whs  concern¬ 
ing  his  gratification  with  the  success,  with  the  character 
and  structure  of  the  tile  as  shown  by  these  samples.  There 
was  some  discussion  about  how  paper  would  hdhere  to  a 
cellular  structure  of  this  nature.  He  said  that  he  would  be 
interested  in  seeing  a  brick  as  I  recall  it  or  a  sample  made 
of  this  cellular  structure  with  paper  on  it  in  o^der  to  see 
how  it  would  adhere  to  the  paper.  The  tile  wjas  in  good 
condition,  just  as  it  had  been  shipped  from  Fj>rt  Dodge. 
It  arrived  safely  and  there  is  no  question  about  it  standing 
the  shipping  at  all.  j 

After  Brookby  said  to  me  during  this  conver$ation  that 
he  would  be  interested  in  seeing  how  paper  would  stick  to 
a  cellular  brick  I  made  up  a  sample  sometime  after  that. 
That  is,  a  sample  of  the  cellular  structure  on  paper.  That 
sample  is  Boos’  Exhibit  No.  10.  Mr.  W.  G.  Allison  assisted 
me  in  the  development  work  of  making  up  a  machine  for 
the  mechanical  and  automatic  production  of  a  tenacious 
foam.  Mr.  Allison  is  on  the  Pacific  coast  and  is  iow  in  the 
employ  of  the  Gypsum  Company.  Mr.  Allisop  was  an 
assistant  of  mine  at  that  time  and  started  to  se^ve  me  as 
an  assistant  in  the  early  spring  of  1924. 

My  invention  was  not  immediately  employed  at  the  Fort 
Dodge  plant  in  manufacturing  the  commercial  gypsum 
products  of  the  U.  S.  Gypsum  Company  becausb  they  did 
not  have  a  machine  capable  of  producing  a  tenacious  foam 
in  a  continuous  manner  suitable  for  continuous  pro- 
258  duction  of  gypsum  products.  I  embodie^  my  idea 
of  how  such  a  machine  could  be  made  by  making  up 
some  pencil  sketches  and  working  with  mechanics  at  the 
plant.  I  proceeded  to  build  the  machine  from  materials 
that  I  had  available  at  the  plant. 

Exhibit  No.  17  is  a  sample  of  cellular  gypsum  wall  board 
cut  from  a  larger  piece  of  gypsum  wall  board.  There  is 
nothing  on  the  exhibit  by  which  I  could  say  positively 
where  that  wall  board  was  manufactured.  Judging  by  the 
color  of  the  gypsum  core  mainly  I  would  be  inclined  to  say 
that  the  Board  was  made  at  Fort  Dodge,  Iowa,  in  the  U.  S. 
Gypsum  Company’s  wall  board  plant.  I  would  say  that 
this  Exhibit  No.  17  is  a  portion  of  a  wall  board, |  gypsum 
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wall  board  of  the  quality  mentioned  or  our  Fort  Dodge 
standards. 

I  know  by  inspection  that  this  board,  Roos’  Exhibit  No. 
17,  was  made  sometime  since  the  foam  process  was  put 
into  operation  and  the  saw-dust  usually  employed  in  Gyp¬ 
sum  wall  board  was  discontinued.  The  foam  solution  used 
in  the  making  of  this  exhibit  was  made  by  the  addition  of 
soap-bark  to  water.  Soap-bark  and  water  constitute  the 
ingredients  which  are  now  used  to  make  the  foam  solution 
now  being  employed  at  the  Fort  Dodge  plant  and  which  is 
used  in  the  manufacture  of  wall  board  with  a  cellular  core 
structure  such  as  that  shown  by  Exhibit  No.  17. 

Roos’  Exhibit  No.  4  was  made  bv  adding  a  foam  which 
had  been  produced  from  a  saponin  solution.  Roos’  Ex¬ 
hibit  No.  17  was  made  from  a  foam  which  had  been  pro¬ 
duced  from  a  soap-bark  solution.  To  the  foam  used  in 
Exhibit  No.  17  there  had  been  added  dextrinized  starch 
paste.  The  addition  of  a  dextrinized  starch  paste  is  essen¬ 
tial  in  a  cellular  gypsum  board  in  order  to  assure  proper 
bond  between  the  paper  and  the  gypsum  core.  I  do  not 
employ  a  dextrinized  starch  or  add  a  dextrinized  starch 
paste  or  anything  equivalent  thereto  to  the  foam  which  I 
employ  in  manufacturing  cellular  gypsum  tile. 

259  To  manufacture  cellular  gypsum  tile  a  soap-bark 
solution  is  made,  beaten  into  a  stiff  tenacious  foam 
and  added  directly  to  the  calcined  gypsum  plaster  mix 
stirred  into  that  mix  and  cast  in  a  tile. 

Roos’  Exhibit  No.  17  offered  in  evidence. 
Cross-examination. 

By  Mr.  Newton : 

Referring  to  the  drawing,  Roos’  Exhibit  No.  16,  the 
final  foam  which  is  to  be  placed  on  the  Gypsum  comes  out 
of  the  feeder  at  Fig.  31.  It  then  drops  down  into  the  gyp¬ 
sum  or  calcined  gypsum  which  is  being  soaked  in  water 
underneath  on  a  continuous  belt.  The  mixing  starts  to 
take  place  right  by  the  place  where  the  foam  hits  the  plastic 
calcined  gypsum.  That  machine  produces  a  product  such 
as  Roos’  Exhibit  No.  17.  That  product  differs  from  Roos’ 
Exhibits  11  and  14,  as  previously  referred  to.  In  Roos’ 
Exhibits  Nos.  11  and  14  the  foam  was  produced  by  a  chemi¬ 
cal  means  and  the  constituents  in  that  foam  solution  are 
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different  than  the  constituents  used  in  Roos’  Exhibit  No. 
17  in  many  respects.  Soap-bark,  however,  was  ^ised  as  the 
foaming  medium  in  the  making  of  both  Roos’  Exhibits  Nos. 
11  and  14  and  Roos’  Exhibit  No.  17.  We  began  Rising  soap- 
bark  around  September  1,  1922.  j 

In  making  Roos’  Exhibits  Nos.  11  and  14  I  made  a  soap- 
bark  and  dextrine  solution,  added  thereto  calciunji  carbonate 
and  aluminum  sulphate  and  agitated  the  solution  and  foam 
as  it  rose  in  the  vessel  to  make  a  foam  and  then  prepared  a 
quantity  of  calcined  gypsum  with  saw-dust  and  'mixed  this 
with  water  and  then  added  the  previously  prepared  foam, 
stirred  them  together,  cast  them  into  a  mold  in;  which  the 
paper  had  previously  been  cut,  placed  another  piece  of 
paper  on  top  of  the  plastic  mass  and  allokved  it  to 
harden. 

260  I  still  have  that  mold.  This  mold  is  a  heavy  cast 
iron  mold  having  a  flat  top.  On  this  top  ate,  I  would 
call  them  two  square  shaped  grounds  or  piecep  of  brass 
%"  thick  which  joined  together  and  formed  the  outline  of 
the  board,  and  which  can  be  taken  apart  after  Jlie  sample 
is  cast.  I  can  produce  the  mold  and  I  think  I  cjan  have  it 
here  bv  the  end  of  the  week.  i 

*  I 

I  made  other  samples  of  cellular  structural  material  in 
addition  to  Exhibit  4.  They  were  samples  of  gjum  arabic 
and  rice  flour  foams  added  to  a  mixture  of  calcined  gypsum 
and  water,  and  also  foams  made  from  saponin.  Many  of 
them  were  made  in  the  form  of  patties.  I  madei  other  cel¬ 
lular  commercial  articles  in  1922  besides  the  cbmmercial 
wall  board.  They  were  patties  and  they  were  partition 
tile.  Patties  are  a  sample,  or  I  should  have  said,  form  a 
sample  of  a  commercial  product. 

The  patties,  such  as  Roos’  Exhibit  No.  4,  whi<jjh  I  made 
could  only  be  employed  commercially  as  an  insulating  ma¬ 
terial.  I  never  employed  patties  for  that  purpose,  how¬ 
ever. 

The  only  other  commercial  forms  that  I  made  of  my  in¬ 
vention  in  1922  other  than  the  wall  board  re-enforced  by 
paper  was  the  cellular  partition  tile  and  I  have  none  of 
them  now.  After  making  the  cellular  partition  tile  several 
of  them  were  stored  in  my  laboratory.  One  th^t  I  know 
of  was  stored  in  a  sample  store-room  at  Fort  Docjge  where 
they  kept  specimens;  another  one  was  shipped  td  Chicago 
and  retained  in  Chicago  for  some  time.  None  of  t|iem  were 
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ever  actually  used  in  commercial  structures.  Neither  were 
Exhibits  Nos.  11  and  14  ever  put  into  commercial  use  nor 
were  they  ever  actually  used. 

I  would  not  say  that  one  could  back  up  almost  any  kind 
of  a  patty  or  cement  mixture  and  make  a  commercial  prod¬ 
uct  suitable  for  wallboards.  You  could  use  ordinary  gyp¬ 
sum,  though,  without  it  being  in  a  cellular  form  and  back 
it  up  with  paper  and  it  would  be  a  useful  product.  In  fact, 
our  Works  put  out  a  great  many  wallboards  made  up  of 
gypsum  backed  up  with  paper. 

X  Q.  You  have  enumerated  the  results  of  a  great  many 
tests  as  to  compression  and  weight  and  so  forth  of  your 
cellular  structure.  Suppose  you  knew  all  of  those  figures 
that  you  bbtained  under  the  head  of  compression  and  light¬ 
ness,  would  you  know  whether  the  device  would  be  suitable 
for  commercial  purposes?  A.  It  depends  upon  what  the 
product  was  intended  for  or  what  the  product  was. 

X  Q.  Suppose,  for  example,  they  were  made  of  chemicals 
that  would  be  all  right  for  awhile,  but  in  the  course  of  time 
they  would  crumble,  neutralize  and  fall  to  pieces.  The  tests 
that  you  have  applied  to  the  wallboard  would  not  neces¬ 
sarily  mean  that  this  material  was  going  to  remain  tough 
and  capable  of  supporting  certain  compressions  indefinitely, 
isn’t  that  true?  A.  If  it  was  known  that  the  chemi- 
261  cals  possessed  characteristics  which  caused  deterio¬ 
ration  with  age,  deterioration  of  the  product  would 
naturally  be  expected. 

X  Q.  Well,  could  you  always  foretell  whether  they  were 
going  to  stand  the  test  of  time  bv  anv  of  the  tests  that  vou 
made  on  this  board,  Exhibits  14  and  11?  A.  Our  experi¬ 
ence  with  gypsum  products  and  our  knowledge  of  gypsum 
made  us  positive  without  any  doubt  as  to  their  permanence. 

X  Q.  Mr.  Roos,  you  are  a  better  chemist  than  I  am,  I 
know,  but  didn’t  vou  use  some  articles  in  this  Exhibit  11 
and  Exhibit  14  that  you  never  tried  to  use  with  gypsum 
before?  A.  Before  when? 

X  Q.  How?  A.  Before  when? 

X  Q.  Before  1922.  A.  Yes. 

X  Q.  How,  then,  could  you  possibly  tell  what  effect  those 
materials  were  going  to  have  on  the  gypsum?  A.  The 
properties  of  each  one  of  those  materials  is  well  known; 
their  reaction  is  also  well  known  and  the  permanence  of  the 
structure  would  not  be  doubted  by  those  experienced  in 
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gypsum  manufacture  and  those  acquainted  with  the  char¬ 
acteristics  of  the  constituents  used. 

X  Q.  I  take  it  for  granted,  then,  Mr.  Roos,  that  you  didn’t 
test  for  any  of  those  things  and  you  didn’t  th{nk  it  was 
necessary  to  test  for  them?  A.  I  did  not  test  for  eternal 
permanence  except  to  see — I  am  now  referring  tp  Exhibits 
11  and  14 — except  for  the  weight  of  the  product,  the  ap¬ 
parent  hardness  of  its  core  and  the  bond  of  the  paper  to 
the  cellular  core;  although  I  might  have  subjected  one  of 
these  samples  to  a  breaking  test,  I  am  not  sure  of  it. 

X  Q.  I  think  you  have,  Mr.  Roos,  already  enumer- 
262  ated  some  of  the  qualities  that  a  building  board  of 
the  character  of  Exhibits  11  and  14  should  possess 
to  be  commercial.  That  is  to  say,  they  should  Have  heat- 
resisting  qualities.  Isn’t  it  just  as  necessary  If  or  those 
blocks,  provided  they  are  going  to  be  commercially  used, 
to  have  permanent  qualities  and  not  fall  to  pieces  after  a 
short  use,  and  various  other  qualities,  isn’t  that  true?  A. 
Yes.  | 

X  Q.  Yet  you  didn’t  test  for  durability  or  for  hciat-resist- 
ing  qualities  of  the  boards  of  Exhibits  11  and  14?  I  A.  I  in¬ 
spected  the  durability  of  the  core  by  simple  examination. 

X  Q.  You  didn’t  test  for  it,  though?  A.  I  did!  not  sub¬ 
ject  the  specimen  to  a  test  as  far  as  heat  insulation  was 
concerned;  increased  heat  insulation  values  of  aj  gypsum 
product  have  always  been  thought  to  be  improved  by  pos¬ 
sessing  a  cellular  structure.  There  was  no  question  in 
my  mind  but  what  a  cellular  structure  would  improve  the 
insulated  value  of  the  product.  j 

By  Mr.  Newton:  The  answer  is  objected  to  ;as  non- 
responsive.  The  witness  was  not  asked  as  to  what  he  would 
expect.  lie  was  asked  what  tests  were  actually  s  applied. 

By  Mr.  Hansen:  Will  you  read  him  the  question!? 

By  Mr.  Newton:  I  will  now  put  that  question  again: 

X  Q.  You  didn’t  test  these  Exhibits  11  and  14  for  dura¬ 
bility  or  for  heat  insulation  qualities  or  for  any  oth6r  prop¬ 
erties  that  they  might  need  to  render  them  commercial  ex¬ 
cept  as  to  their  compression  qualities  and  their  lightness, 
is  that  true?  A.  Are  vou  referring  to  board  or  blocik? 

X  Q.  I  am  referring  to  Exhibits  11  and  14. 
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By  Mr.  Hansen:  Mr.  Roos,  you  are  always  privileged  to 
ask  the  notary  to  read  the  question  if  you  do  not  under¬ 
stand  it. 

263  The  Witness:  All  right,  read  the  question  again, 
please. 

(The  cross-interrogatory  55  reread.) 

A.  Not  exactly. 

By  Mr.  Newton: 

X  Q.  Well,  what  other  qualities  did  you  test  for?  A.  I 
tested  these  samples  for  adhesion. 

X  Q.  For  what?  A.  For  the  adhesion  of  the  core  to  the 
paper  by  simple  inspection  of  the  sample.  I  did  not  test 
the  heat  insulation  value  of  the  Exhibits  14  or  11,  nor  the 
breaking  strength. 

X  Q.  Nor  the  permanency?  A.  Nor  the  permanency  ex¬ 
cept  as  far  as  the  bond  of  the  paper  to  the  core  was  con¬ 
cerned. 


264  In  my  application  for  patent  involved  in  this  inter¬ 
ference  I  stated  “foam  producing  substances,  flota¬ 
tion  oils,  soap-bark,  gelatin,  licorice,  etc.”  may  be  used.  I 
have  tried  all  of  these  different  materials  as  to  their  effect 
on  this  cellular  structure.  They  are  not,  however,  all 
equally  efficient J  Flotation  oils  for  example  I  did  not  con¬ 
sider  to  produce  a  very  good  foam.  I  did  not  test  the  rela¬ 
tive  efficiency  of  all  these  various  foam  making  agents  in 
1922.  From  August  1922  to  1924  the  only  test  I  made  on 
the  cellular  gypsum  block  made  by  me  to  determine  the 
lasting  qualities  or  heat  resisting  qualities,  or  to  summa¬ 
rize  it,  the  commercial  qualities  of  the  cellular  block,  was  by 
inspection  of  some  of  the  samples  that  I  had.  I  tested 
those  samples  by  examination  of  their  hardness  by  the 

thumb  nail  or  hand. 

265  The  letter  of  Mr.  Brookby’s,  Roos’  Exhibit  No.  8, 
was  written  from  information  received  from  me, 

part  of  it,  however,  was  not  inspired  by  me.  The  part  of 
this  letter,  Roos*  Exhibit.  No.  8,  which  was  inspired  by  me, 
is  the  first,  third,  fourth  and  sixth  paragraphs.  The  rest 
of  this  letter  was  not  inspired  by  me. 

When  I  wrote  the  letter,  Roos’  Exhibit  No.  2,  I  had 
theretofore  tried  a  solution  of  rice  flour  with  gum  arabic 
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beaten  to  produce  a  foam  and  mixed  it  with  calcined  gyp¬ 
sum.  We  changed  from  the  rice  flour,  gum  ajrabic  idea 
foam  to  the  saponin,  around  the  middle  of  July,  1922.  I 
changed  because  the  rice  flour  was  inefficient  apd  unsatis¬ 
factory.  I  changed  from  the  saponin  to  soap-tyark  about 
September  1,  1922.  I  have  no  memorandum  showing  the 
very  first  day  of  the  change,  but  it  was  about  the  first  of 
September,  1922.  I 

Roos’  Exhibits  Nos.  3,  5,  6,  and  7  came  from  aifile  holder 
of  mine.  I  did  not  have  anything  else  in  my  note  book, 
that  is  my  loose  leaf  note  book,  to  indicate  the  dates  of  the 
respective  sheets  as  I  filed  them  away.  In  piy  Work 
Schedule  Note  Book,  the  pages  were  put  in  and  j  dated  but 
not  in  definite  succession,  that  is,  I  mean,  one  day  after  the 
other  would  not  necessarily  be  there.  I  might  ^kip  a  few 
days.  There  was  nothing  in  that  file  to  indicate  when 
either  one  of  those  exhibits  was  put  in.  In  the  jloose  leaf 
note  book,  the  sheets  were  not  put  in  according  to  date. 
In  the  memorandum  book  they  would  come  in  monthly 
order  for  instance,  but  I  might  skip  a  day  or  so.j  That  is, 
there  might  be  no  date  appearing  or  no  sheet  with  a  date 
that  would  take  the  whole  thing  in  a  succession  of  days,  but 
in  the  main  it  would  show  from  week  to  week  or  month  to 
month. 

I  do  not  know  whether  the  application  referred  to  in  the 
second  paragraph  of  Mr.  Brookby ’s  letter,  Rood’  Exhibit 
No.  8,  wherein  he  writes  “I  think  we  will  file  an  application 
just  the  same  to  be  in  on  the  ground  flooii  with  the 
266  Gypsolitc  Company”  was  ever  filed  or  not.  If  it  had 
been  filed,  it  would  not  have  been  filed  in  jny  name. 
Mr.  Brookby  suggested  the  use  of  some  materials)  for  mak¬ 
ing  a  light  weight  product,  and  he  must  have  thought  of 
applying  for  an  application  thereon  in  his  own  name.  I 
cannot  exactly  say  when  a  search  was  made  to  determine 
whether  the  cellular  process  had  been  before  ijn  use  or 
patented,  but  I  think  it  was  prior  to  the  time  that  J  filed  my 
application.  It  would  be  difficult  for  me  to  say  how  long 
prior  it  was  because  I  was  not  in  Chicago  and  a  search  of 
that  sort  would  be  directed  by  Mr.  Brookby  ratiher  than 
myself.  In  other  words,  I  was  not  in  authority  to  request 
such  a  search.  The  company  always  required  th^t  I  turn 
over  my  inventions  to  the  Company  and  I  did  npt  patent 
them  in  my  own  name  and  retain  the  patents  as  my  per¬ 
sonal  property. 
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I  know  of  another  process  for  making  cellular  structure. 
We  employed  a  process  by  which  we  produce  a  product 
called  *  i  Pyrocell  ’  \  The  process  consists  of  mixing  re¬ 
agents  or  chemicals  in  with  stucco  to  produce  a  gas.  This 
is  done  in  the  dry  state  at  the  Gypsum  plants,  and  later  is 
used  on  the  job  by  mixing  with  water  and  pouring  it.  The 
mixing  with  water  causes  a  chemical  reaction  which  gener¬ 
ates  a  gas  which  makes  the  structure  cellular.  If  one  would 
take  such  a  process  and  coat  it  on  either  side  with  paper  as 
I  coated  Roos’  Exhibits  Nos.  11  and  14,  the  product  would 
be  commercially  useful.  I  could  have  made  a  product  simi¬ 
lar  to  Roos’  Exhibits  Nos.  11  and  14  by  that  process. 

X  think  I  first  heard  about  someone  else  using  this  tena¬ 
cious  foam  process,  which  is  the  subject  of  this  contro¬ 
versy,  at  the  time  I  received  the  Interference  Notice.  I 
cannot  recall  hearing  of  it  before  that  time. 

I  had  tried  Portland  Cement  instead  of  gypsum  in  the 
laboratory  as  I  recall  in  1922.  It  made  a  good  cast,  but  it 
took  so  long  to  harden.  This  was  during  the  summer  of 
1922.  The  test  I  made  with  Portland  Cement  was  in- 
267  cidental ;  T  was  not  much  interested  in  it.  I  can  recall 
only  mixing  one  or  two  patties  with  Portland 
Cement.  I  did  not  make  any  commercial  article  of  tena¬ 
cious  foam  and  Portland  cement. 

Probably  the  greatest  trouble  or  objection  to  products 
formed  by  generating  a  gas  in  them  instead  of  using  a 
tenacious  foam,  is  the  fact  that  you  cannot  keep  any  definite 
dimension,  and  the  ingredients  and  formula  are  more  ex¬ 
pensive.  There  is  also  some  possibility  of  efflorecence.  I 
have  never  thought  that  chemical  changes  are  liable  to  con¬ 
tinue  to  the  detriment  of  products  made  by  the  chemical 
process  and  I  do  not  believe  that  they  would  if  the  material 
is  kept  dry,  but  just  like  any  other  gypsum  product,  if  it  is 
continually  kept  wet,  there  might  be  some  deterioration.  If 
a  product  made  in  accordance  with  this  invention,  that  is, 
with  a  tenacious  foam,  is  allowed  to  stay  wet,  I  would  not 
say  that  it  would  deteriorate  rapidly.  It  would  be  just  like 
any  other  gypsum  product  and  could  not  stand  weathering 
as  a  rule  for  a  very  long  time. 

Cross-examination. 

Bv  Mr.  Bvrne: 

•>  ** 

Mr.  Brookby  suggested  that  gelatine  might  be  used,  but 
as  to  whether  he  contributed  that  to  the  disclosure  as  filed 
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in  the  application,  that  would  be  difficult  to  say  inasmuch 
as  I  naturally  knew  that  some  of  these  glues  had  or  might 
foam.  Of  course,  I  might  not  have  known  it  at  that  time. 
It  might  be  true  that  the  first  suggestion  of  gelatine  came 
from  Mr.  Brookby. 

I  have  not  tried  very  many  flotation  oils.  I  \yould  say, 
from  what  I  have  done,  that  rice  flour  in  conjunction  with 
gum  arabic,  is  better  than  any  flotation  oil  th^t  I  have 
tried.  I  did  not  do  much  with  rice  flour,  after  j  receiving 
saponin,  and  it  is  entirely  possible  that  I  did  not  recall  the 
use  of  rice  flour,  or  consider  it  sufficiently  efficient  to  put  it 
in.  I  did  not  do  a  great  deal  of  experimenting  with  either. 
It  is  possible  that  I  did  more  with  rice  flour. 

I  was  working  with  flotation  oil  at  a  later  date  than  I 

°  .  i 

worked  with  rice  flour  and  worked  with  flotation  oil  merely 
in  conjunction  with  the  possibilities  of  the  patenjt  applica¬ 
tion.  This  is  why  I  included  flotation  oil  and  omitted  rice 
flour  from  my  application. 

I  had  several  note  books  and  usually  kept  notes  of  my 
various  laboratory  experiments  in  producing  a  fdrnm  solu¬ 
tion.  I  have  two  of  them  at  Fort  Dodge,  one  small  note 
book  in  which  I  kept  some  of  the  records  in  1922.  i  I  do  not 
seem  to  have  the  first  pages  as  the  notes  'evidently 
268  were  taken  out  and  replaced  by  other  pages. 

I  can  produce  those  notebooks  to  which  I  have  re¬ 
ferred. 

! 

X  Q.  Will  you  do  so,  please?  A.  Yes.  ! 

By  Mr.  Hansen:  Objection  is  made  to  the  request  for  the 
notebooks  of  Mr.  Boos,  in  view  of  the  fact  that  Mr.  poos  has 
in  the  notebooks  data  pertaining  to  a  number  of  other  in¬ 
ventions  of  himself  and  his  associates,  which  are  |  the  con¬ 
fidential  information  of  the  United  States  Gypsiim  Com¬ 
pany. 

The  United  States  Gypsum  Company  is  constantly  mak¬ 
ing  new  inventions,  which  Mr.  Boos  is  either  directly  in¬ 
terested  in,  or  is  under  instructions  to  test  out,  to  improve 
and  to  practice;  and  these  data  books  and  notebooks  con¬ 
tain  this  wealth  of  information,  which  is  of  no  interest  in 
this  present  interference,  and  is  the  property  of  the  United 
States  Gypsum  Company,  and  is  not  open  for  public  in¬ 
spection,  or  the  inspection  of  any  other  parties;  except 
those  who  are  immediately  concerned  with  the  United  States 
Gypsum  Company. 
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If  Mr.  Roos  produces  the  notebooks  and  submits  them  to 
his  counsel  beforehand,  and  to  the  counsel  for  Rice,  he  will 
be  instructed  to  remove  from  these  data  books  all  informa¬ 
tion  and  all  data  which  does  not  pertain  to  or  relate  in  any 
manner  to  the  issue  in  this  interference. 

Bv  Mr.  Bvrne:  Do  I  understand  from  the  statement  of 

•/  «r 

the  attorney  of  the  party  Roos  that  all  data  sheets  pertain¬ 
ing  to  the  issue  of  this  interference  will  be  furnished,  to  be 
of  record  in  this  proceeding? 

Bv  Mr.  Hansen:  All  data  sheets  from  the  notebook  and 
the  data  books  of  Mr.  Roos,  which  relate  in  any  way  to  this 
interference,  and  which  have  anv  information  and  have  anv 
connection  with  this  interference  will  be  furnished  to  coun¬ 
sel  for  Rice  for  his  inspection,  so  that  he  can  deter- 
269  mine  for  himself  whether  or  not  he  desires  to  have 
these  data  sheets  put  into  the  record. 

At  the  present  time  in  the  manufacture  of  wallboard,  we 
mix,  with  the  foam  after  it  is  formed,  a  certain  amount  of 
dextrinized  starch  paste  to  strengthen  the  foam.  We  did 
use  calcined  gypsum  for  this  purpose  for  a  short  period. 
When  we  used  calcined  gypsum  to  strengthen  the  foam  in 
the  manufacture  of  wallboard,  we  used  it  in  a  dry  powdered 
state. 

I  was  satisfied  that  the  product  would  be  a  satisfactory, 
commercial,  practical  cellular  product  when  I  made,  Roos’ 
Exhibit  No.  4  around  the  middle  of  July,  1922.  None  of  the 
2  x  4"  cvlinders  alreadv  referred  to  are  now  available;  thev 
were  crushed  at  the  time. 

At  the  Fort  Dodge  Plant,  we  had  a  time  stamp  which  we 

used  on  papers  and  other  articles  of  importance,  but  this 

time  stamp  was  not  used  in  marking  Roos’  Exhibits  Nos. 

11  and  14  because  it  was  not  my  practice  to  stamp  samples 

with  a  time  stamp  and  besides  that  time  stamp  is  located 

on  the  second  floor  of  the  main  office  of  the  plant  some  short 

distance  from  the  laboratory  and  was  in  the  hands  of  the 

* 

office  force.  It  would,  however,  have  been  entirely  practical 
inasmuch  as  Roos’  Exhibits  Nos.  11  and  14  are  paper  cov¬ 
ered  on  both  sides,  to  have  applied  that  time  stamp  if  I 
wanted  to. 

The  pencil  sketches  of  miniature  foam  beaters  and  mixers 
made  by  me  for  conducting  various  experiments  in  produc¬ 
ing  foam,  are  not  available.  They  are  made  roughly  for 
the  mechanics  in  constructing  the  machines  and  have  been 
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destroyed.  The  sketches  were  not  in  connection  with  the 
miniature  machine.  I  think  I  can  produce  parts  of  the 
miniature  machine  as  I  saw  a  few  months  ago.  It  is 
entirely  possible  that  the  Gypsum  Company  would 

270  destroy  pencil  sketches  which  I  made  for  apparatus 
to  be  constructed  because  it  was  not  my  regular  prac¬ 
tice  to  design  machines.  I  made  these  sketches  myself, 
turned  them  over  to  the  mechanic  and  I  did  not  think  or  did 
not  consider  retaining  the  sketches.  As  a  rul^,  I  would 
give  them  to  a  mechanic;  in  some  cases  lately, j they  have 
been  retained,  but  at  that  time,  I  do  not  believe  they  were 
ever  returned  to  me.  I  am  almost  positive  that  they  have 
been  destroyed. 

My  assistants  in  the  experimentation  in  connection  with 
this  cellular  product,  were  Mr.  Leimer,  Mr.  Rugje  and  Mr. 
Basquin.  On  most  things,  these  assistants  kept  notes  of 
their  individual  work.  Mr.  Leimer  kept  notes  on  this  foam 
substance,  but  I  cannot  sav  as  to  the  others  now.  Licorice 
mentioned  as  a  foaming  agent  in  my  application  might  have 
been  suggested  by  Mr.  James.  The  calcium  carbonate  and 
aluminum  sulphate  as  an  agent  to  be  added,  wa^  my  idea. 
Dextrin,  gum  arabic  and  calcined  gypsum  weri  also  my 
ideas.  I  am  pretty  sure  emulsion  of  flotation  oils  was  my 
idea.  I  made  a  miniature  beater  for  mixing  the  ijoam  solu¬ 
tion.  That  was  retained  for  a  long  while,  and,  as  I  said  be¬ 
fore,  I  might  have  a  part  of  it  left  in  my  laboratory. 

271  If  1  had  an  idea  while  working  in  the  laboratory 
at  Fort  Dodge  I  would  first  advise  my  superior, 

either  verbally  or  in  writing,  and  in  this  case  it  jwould  be 
Mr.  Brookby.  Mr.  Brookby  would  pass  upon  the  advisabil¬ 
ity  of  going  ahead  with  the  thing  and  he  would  direct  me  to 
handle  it  as  he  saw  lit.  I  would  be  given  credit  for  the 
invention  and  the  patent  would  be  in  my  name,  jl  cannot 
recall  a  record  giving  me  direct  credit  for  the  indention  in 
issue  or  any  credit  pertaining  thereto  prior  to  the  prepara¬ 
tion  and  filing  of  the  application,  and  so  far  as  1 j  know  no 
record  was  made  giving  me  credit  for  this  invention  by  the 

Gypsum  Company  prior  to  the  filing  of  the  application. 

i 

Redirect  examination. 

By  Mr.  Hansen: 

The  first  paragraph  of  the  letter,  Roos’  Exhibit  No.  8, 
refers  to  the  peeling  of  the  paper  from  the  core  of  the  wall 

i 

i 

i 

i 

i 

i 
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board  and  refers  to  the  difficulties  we  have  had  in  connec¬ 
tion  with  our  board  and  refers  to  what  we  called  casein 
board.  This  casein  board  is  not  related  in  any  way  to  the 
present  invention.  It  is  an  entirely  different  product  than 
that  now  in  issue  in  this  interference.  I  was  working  on 
the  casein  board  during  the  fall  of  1922  and  around  Au¬ 
gust,  1922. 

In  the  second  paragraph  of  the  letter,  Roos’  Exhibit  No. 
8,  Mr.  Brookby  mentions  the  Gypsolite  Company.  I  do  not 
exactly  know  in  what  connection  he  mentions  the  Gypsolite 
Company.  My  opinion  is,  however,  that  the  Gypsolite 
Company  was  trying  to  make  a  light  weight  board  of  some 
kind.  I  understood  at  that  time  that  the  Gypsolite  Com¬ 
pany  was  trying  to  make  a  light  weight  board. 

The  purpose  of  the  casein  process  is  to  make  a  light 
weight  wall  board.  It  is  lighter  than  a  straight  gypsum 
board.  I  do  not  recall  seeing  any  commercial  casein 
272  board,  but  it  might  be  possible  to  make  it  as  light 
in  weight  as  those  made  under  the  process  in  issue. 
At  the  time  I  made  the  invention  in  issue  I  did  not  know  of 
any  other  people  or  any  other  parties  or  any  other  com¬ 
panies  that  were  making  a  cement  or  gypsum  product  in 
which  a  tenacious  foam  was  first  produced  and  then  to  this 
foam  the  cement  or  gypsum  was  added. 

The  tests  that  were  conducted  at  the  Fort  Dodge  plant 
of  the  United  States  Gypsum  Company  in  1922  on  the  com¬ 
mercial  partition  tile  that  was  being  manufactured  at  that 
time  were  as  follows:  when  a  tile  was  cast,  continuouslv  or 
otherwise,  a  sample  of  t lie  plastic  mix  of  calcined  gypsum 
and  water  was  taken  out  of  the  bucket  from  which  the  tile 
was  being  poured,  and  this  sample  of  plastic  mix  was 
poured  into  a  2  by  4  cylinder;  the  said  cylinder  allowed  to 
dry  and  come  to  constant  weight,  and  afterwards  its  com- 
pressional  value  determined;  also  the  weight  of  the  dry 
cylinder  was  noted,  and  the  compressional  value  of  the  cyl¬ 
inder  was  the  basis  for  the  compressional  value  and  ap¬ 
proval  of  the  tile.  If  the  compressional  values  of  the  cylin¬ 
ders  exceeded  the  minimum  compressional  value  of  360 
lbs.  per  square  inch,  as  I  recall,  the  tile  for  which  these 
cylinders  were  made  were  always  acceptable  to  the  Gyp¬ 
sum  Company  as  being  a  suitable  product  for  their  com¬ 
mercial  exploitation. 

The  Gypsum  Company,  as  far  as  I  know,  never  made  any 
wallboard  which  did  not  have  the  paper  coverings  on  the 
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gypsum  core — neither  before  nor  after  they  adapted  the 
cellular  core  for  wallboard. 

Upon  inspection  of  the  wall  boards,  Roos’  Exhibits  Nos. 
11  and  14, 1  observe  no  deterioration.  The  core  sterns  to  be 
in  excellent  condition.  Of  course,  one  or  two  of  th^e  corners 
of  the  boards  have  been  broken  intentionally  I  think  for 
inspection  purposes.  I  did  not  employ  any  ingreidients  in 
the  making  up  of  the  wall  board  specimens,  Roos’  Exhibits 
Nos.  11  and  14,  which  would  give  me  reason  to  believe  or 
feel  that  they  might  cause  deterioration  in  these  w[all  board 
specimens.  I  would  not  say  that  it  was  a  necessary  or 
essential  attribute  of  wall  board  that  they  should  have  high 
heat  insulating  value,  but  such  a  characteristic  jwould  be 
a  desirable  one. 

It  is  my  opinion  that  the  regular  inspectors  at;  the  Fort 
Dodge  plant  of  the  United  States  Gypsum  Company  would 
have  passed  as  satisfactory  the  wall  board  specimens  of 
Roos’  Exhibits  Nos.  11  and  14,  as  far  as  strength  of  the 
core  and  adhesion  of  the  paper  to  the  core  was  concerned. 
The  weight,  however,  is  somewhat  lighter  than  Ispecifica- 
tions. 

As  to  the  specifications  in  1922;  I  think  the  jninimum 
weight  was  1750  and  the  maximum — I  am  not  sur^  whether 
there  vras  a  tolerance  on  that  or  not,  but  I  think  the  maxi¬ 
mum  weight  was  optional.  The  minimum  weigljit  at  the 
present  time  allowable  for  wall  board  at  the  United  States 
Gypsum  Company’s  plant  is  about  1700  lbs.  ^er  1000 
square  feet.  The  maximum  should  not  exceed  1900  as  far 
as  our  own  specifications  are  concerned. 

I  have  never  made  any  tests  to  determine  thq  thermo¬ 
conductivity  or  insulative  value  of  cellqlar  wall 
273‘  board.  The  Gypsum  Company  does  not  include  in 
their  specifications  for  cellular  wall  board |  that  the 
wall  board  shall  possess  a  certain  thermo-conducjtivity  or 
heat  insulating  value. 

I  do  not  know  of  any  other  reagent  that  is  as  good  or  as 
satisfactory  or  as  economical  as  soap-bark  for  thq  making 
of  tenacious  foam. 

I  made  the  cellular  core  of  the  wall  board  specimens  of 
Roos’  Exhibits  Nos.  11  and  14  by  first  making  a  fienacious 
foam  through  a  chemical  reaction  rather  than  by  mechan¬ 
ical  agitation,  because  at  that  time  I  was  looking  for 
another  wav  of  making  the  foam  besides  the  method  of 
using  a  foaming  solution  and  beating  that  to  a  foam.  I  at 
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that  time  could  not  visualize  making  foam  from  a  foaming 

solution  in  a  continuous  stream  or  in  sufficient  volume  to 

supply  our  plant  or  any  plant.  I  was  looking  about  for 

another  wav  and  that  was  one  wav  that  I  tried. 

*  • 

When  I  testified  on  cross-examination  that  I  inspired  the 
subject  matter  of  certain  paragraphs  in  the  letter,  Roos’ 
Exhibit  No.  8,  I  meant  that  something  I  might  have  done: 
or  said  might  have  given  Mr.  Brookby  some  thought  on  the 
subject  which  might  have  been  something  I  said  or  did  in 
connection  with  the  invention  which  is  now  in  issue.  I  did 
not  dictate  the  letter,  however,  or  do  anything  in  connection 
with  the  composition  of  it  or  know  anything  about  the  let¬ 
ter  before  I  received  it. 

I  received  the  letter,  Roos’  Exhibit  No.  8,  on  or  about 
the  date  that  is  stamped  on  the  back  thereof. 

I  have  no  knowledge  of  any  search  ever  having  been 
made  in  the  Patent  Office  or  anywhere  else  in  connection 
with  the  invention  which  is  at  the  present  time  in  issue  in 
this  interference.  I  never  heard  of  the  Gypsolite  Company 
making  a  wall  board  in  which  they  employed  a  cellular 
gypsum  core. 

I  first  heard  of  pyrocell  approximately  in  1925.  Pyrocell 
is  used  for  insulating  walls  and  roofs  and  as  a  floor  till.  It 
is  made  by  dry  mixing  and  blending  together  certain 
274  gas  producing  reagents  in  with  calcined  gypsum.  It 
is  put  into  sacks  in  the  dry  powdered  state  and  is 
furnished  to  the  market  in  the  form  of  a  fine  ground  pow¬ 
der.  We  do  not  make  any  products  such  as  tile  or  wall 
board  at  Fort  Dodge  which  are  made  up  of  pyrocell.  Re¬ 
cently  we  made  up  some  test  specimens  of  pyrocell  but 
never  made  any  for  commercial  sale.  Within  the  past  two 
months  we  made  some  wall  board  specimens  out  of  pyro¬ 
cell  but  I  do  not  know  of  any  wall  board  that  is  on  the 
market  at  the  present  time  which  is  made  up  of  pyrocell. 

Pvrocell  would  not  be  a  satisfactorv  mix  from  which  to 
•  • 

make  wallboard  on  a  commercial  scale  such  as  we  employed 
at  the  Fort  Dodge  Plant,  because  it  is  too  difficult  to  con¬ 
trol.  We  cannot  satisfactorily  fabricate  a  product  from  it. 

A  weathering  test  would  be  one  which  would  require 
submitting  to  the  elements  over  some  period  of  time  in 
order  to  determine  how  it  would  withstand  the  action  of 
rain  and  atmospheric  conditions.  It  does  not  necessarily 
mean,  however,  that  the  article  being  tested  or  submitted 
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to  a  weathering  test  must  be  completely  and  continually 
immersed  in  water.  At  the  present  time,  I  do  hot  recall 
ever  conducting  anv  weathering  tests  mvself. 

The  weight  specifications  of  the  Underwriters  fpr  plaster 
board  such  as  that  exemplified  by  the  specimens  Roos’  Ex¬ 
hibits  Nos.  11  and  14  during  the  year  1922,  were  i'jn  accord¬ 
ance  with  the  American  Society  of  Testing  Materials’ 
specifications,  which  called  for  a  minimum  weight  of  1500 
pounds  per  1000  square  feet  and  a  maximum  weight  of  2000 
pounds  per  1000  square  feet.  The  U.  S.  Gypsum  Company 
had  weight  standards  which  we  tried  to  keep  to  about  1650 
to  1700  pounds  minimum  and  2000  pounds  maximum. 
However,  these  were  not  always  adhered  to  as  the  Under¬ 
writers’  specifications  were  the  main  ones,  the  important 
ones.  As  a  rule  our  weight  specifications  as  distinguished 
from  the  Underwriters’  specifications  were  disregarded 
unless  the  board  was  very  light  and  had  defects  such 
275  as  paper  peeling,  but  if  they  were  discarded  or  re¬ 
jected  for  those  reasons,  they  were  set  aside  as  No. 
2  board.  I  mean  the  board  would  have  to  be  very  plainly 
defective  and  weight  alone  would  not  be  cause  for  rejec¬ 
tion,  there  would  have  to  be  something  additional.  A 
board  with  a  defective  edge  or  a  scuffed  surface  or  with 
loose  paper  or  with  some  other  plain  gross  defect  in  it 
would  be  a  No.  2  board.  No.  2  boards  were  labeled  [and  sold 
at  some  difference  in  price  for  the  same  use  th^t  No.  1 
board  was  used. 

All  wallboard  manufactured  by  the  Fort  Dodge  Plant 
during  the  vear  1922  which  conformed  to  the  Underwriters’ 
specifications  as  to  weight,  such  wallboard  having  no  other 
apparent  defects  such  as  the  peeling  edge  of  the  jpaper  or 
scoured  edges,  would  be  accepted  and  passed  by  the  in¬ 
spectors  as  being  a  suitable  commercial  product.  The  per¬ 
centage  of  wallboard  manufactured  at  the  For):  Dodge 
Plant  which  is  rejected  as  not  being  suitable  either  as  No.  1 
Wallboard  or  No.  2  Wallboard  is  less  than  one  per  £ent. 

The  tests  which  were  made  on  partition  title  at  the  U.  S. 
Gypsum  Plant  at  Fort  Dodge  in  order  to  ascertain  whether 
or  not  the  partition  tile  was  a  practical  and  commercial 
article  that  could  be  shipped  and  sold  to  the  public  were 
these:  when  a  tile  mold  was  filled  either  in  a  continuous 
manner  or  in  an  intermittent  manner  with  plastic  gypsum, 
a  sample  was  taken  from  the  batch  of  plastic  gypsum  while 
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it  was  being  poured  into  the  mold  and  this  sample  was  put 
into  a  2  x  4"  cvlinder,  allowed  to  harden  and  drv  to  con- 
stant  weight  and  when  dried  to  constant  weight  was  put 
into  a  compression  machine  and  tested  for  compression. 
These  were  all  the  tests  which  were  run  on  partition  tile  in 
order  to  ascertain  whether  they  were  practical  tile  and  tile 
suitable  for  commercial  use  and  sale. 

I  do  not  recall  whether  I  turned  over  Roos’  Exhibits  Nos. 
11  and  14  to  my  Attorney  before  or  after  I  knew  my  appli¬ 
cation  for  patent  was  put  into  an  interference. 

276  I  did  not  put  a  time  stamp  on  Roos’  Exhibits  Nos. 
11  and  14  because  I  never  used  a  time  stamp  for  this 

purpose.  They  only  put  time  stamps  on  incoming  mail  at 
the  Fort  Dodge  Plant.  We  never  had  a  time  stamp  in  our 
laboratory. 

«r 

It  is  possible  that  I  myself  thought  of  the  use  of  licorice 
as  a  foaming  agent.  It  was  well  known  in  the  art  that  lic¬ 
orice  was  a  verv  satisfactory  substance  to  make  foam  with. 
I  did  not  discover  that  property  of  licorice  myself.  I  do 
not  think  that  anvone  else  connected  with  me  discovered 
that  property.  I  couldn’t  say  how  long  I  have  known  lic¬ 
orice  to  be  a  satisfactory  foaming  agent  and  it  is  entirelv 
possible  that  I  might  have  seen  the  fact  in  some  text¬ 
book.  Mr.  James  might  have  mentiond  the  fact  that  lic¬ 
orice  is  a  satisfactory  foaming  agent  but  I  am  not  positive. 
My  best  recollection,  however,  is  that  Mr.  James  in  talk¬ 
ing  about  Foamite,  did  mention  licorice.  I  believe  licorice 
has  been  employed  in  the  manufacture  of  Foamite. 

277  I  have  signed  a  paper  stating  that  I  would  assign 
inventions  made  by  me  to  the  U.  S.  Gypsum  Com¬ 
pany.  I  assign  all  the  inventions  that  I  make  in  connection 
with  gypsum  and  its  products  to  the  U.  S.  Gypsum  Com¬ 
pany. 


Recross-examination. 

By  Mr.  Newton: 

When  an  inventor  in  the  U.  S.  Gypsum  Company  gets 
up  something  new  the  Company  sometimes  puts  it  on  the 
market  pretty  promptly  and  sometimes  they  do  not.  It 
depends  upon  what  it  is.  In  an  invention  of  the  character 
of  this  one  in  controversy  the  Company  would  not  neces- 
sarilv  carry  out  series  of  tests  to  see  if  it  is  going  to  stand 
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up  under  wear  and  use  before  they  would  put  j  it  on  the 
market.  They  would  test  its  physical  properties  but  not 
necessarily  give  it  a  long  time  test. 

I  think  either  Mr.  James  or  Mr.  Brookbv  suggested  the 
use  of  soap-bark. 

I  did  not  submit  £008’  Exhibits  Nos.  11  and  |14  to  any 
moisture  tests  such  as  allowing  them  to  get  moisti  from  the 
atmosphere.  They  were  only  subjected  to  such  mbisture  as 
was  in  the  room  in  the  air  itself  but  I  did  not  consider  that 
a  moisture  test. 

Recross-examination. 

I 

I 

By  Mr.  Byrne: 

Neither  did  I  test  them  for  insulation. 

I  do  not  recall  the  contents  of  the  report  of  August  9th 
referred  to  in  the  first  line  of  the  letter,  Roos’  Exhibit  No. 
8.  I  do  not  have  that  report. 

Q.  385.  Apart  from  the  patent  application  that  you  exe¬ 
cuted,  did  you  ever  write  out  over  your  signature  the  sub¬ 
ject-matter  of  this  invention?  A.  Not  in  detail. 

Q.  386.  Did  you  do  it  in  any  way?  A.  The  data — the 

answer  is  I  don’t  recall  anv. 

278  Recross-examination. 

1 

Bv  Mr.  Newton: 

*'  j 

I  have  no  patents  in  my  name  or  anybody  elsb’s  name 
that  I  had  any  connection  with.  That  is,  I  havb  no  pat¬ 
ents  on  which  my  name  appears. 

I 

i 

Redirect  examination. 

j 

Bv  Mr.  Hansen: 

I  had  a  general  idea  as  to  what  the  patent  law ! required 
as  to  the  filing  of  patent  applications  after  an  invention 
was  made.  I  understood  that  there  was  no  time  j  limit  on 
filing  a  patent  application  unless  the  product  was;  actually 
sold.  I  understood  that  time  limit  if  the  product  \jras  actu¬ 
ally  sold  could  not  exceed  two  years.  That  is  thejapplica- 

16 — 6140a 
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tion  had  to  be  brought  in  two  vears  or  before  two  rears 
after  the  time  the  product  was  first  sold. 

We  do  not  make  anv  moisture  tests  on  wall  board  at 
the  Fort  Dodge  plant.  The  Underwriters,  however,  make  a 
water  penetration  test.  Neither  do  we  make  any  insulation 
tests. 

Q.  402.  What  was  your  understanding,  Mr.  Roos,  when 
on  cross-examination  you  were  asked  whether  you  ever 
made  a  report  describing  your  invention  over  your  own  sig¬ 
nature?  A.  I  understand  that  the  question  was,  “Did  you 
ever  make  a  report  of  your  invention  over  your  signature 
prior  to  the  outline  of  the  application  or  outline  for  appli¬ 
cation  and  submit  it  to  Mr.  Moore ?” 

Q.  403.  I  now  direct  your  attention  to  Roos’  Exhibit  No. 
2.  Is  your  invention  described  in  that  exhibit?  A.  Yes, 
the  addition  of  a  foam  to  a  calcined  gypsum  mix. 

Q.  404.  Whose  signature  is  affixed  to  this  letter?  A.  P. 
F.  Theobald. 

Q.  405.  Who  composed  the  letter  and  drafted  the  subject- 
matter  of  the  letter  and  who  wrote  the  letter  of  Roos’  Ex¬ 
hibit  No.  2?  A.  I  composed  the  letter  and  wrote  it  out  in 
longhand  and  gave  it  to  the  stenographer  for  typing. 

Q.  406.  Would  you  consider  that  letter  of  Roos’  Exhibit 
No.  2  as  being  your  own  creation?  A.  Absolutely. 

Mr.  Theobald  had  nothing  to  do  with  this  letter,  Roos’ 
Exhibit  No.  2,  except  the  signing  of  it.  I  made  a  search  to 
locate  the  report  of  August  9th  referred  to  in  Roos’  Ex¬ 
hibit  No.  8,  but  I  could  not  find  it.  When  the  U.  S.  Gypsum 
Company  puts  a  product  on  the  market  or  develops  a  gyp¬ 
sum  product  they  usually  consider  the  product  perfectly 
satisfactory  and  ready  for  distribution  at  the  time  they  put 
it  on  the  market.  We  usually  have  a  very  good  conception 
of  how  these  products  will  act  with  respect  to  conditions  of 
moisture,  etc.  Gypsum  wall  board  such  as  we  mauufacture 
is  largely  used  for  application  for  interior  wall  construc¬ 
tion. 


279  Direct  examination. 

By  Mr.  Hansen: 

In  view  of  the  fact  that  Mr.  Roos  has  requested  that  the 
mold  of  Roos’s  exhibit  marked  for  identification  No.  21  be 
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sent  to  Fort  Dodge,  as  it  is  required  at  the  Fbrt  Dodge 
plant,  and  since  counsel  for  Bayer  has  not  seen  qt  to  intro¬ 
duce  the  mold  of  Roos’  Exhibit  21  in  evidence,  although  Mr. 
Roos  was  called  upon  to  produce  the  mold,  photographic 
copies  of  the  mold  of  Roos ’  Exhibit  21  will  be  made  and  will 
be  marked  for  identification  as  Roos’  Exhibit  21, j  in  lieu  of 
the  mold.  Copies  of  the  photographs  will  be  supplied  to  at¬ 
torneys  for  Bayer  and  for  Rice. 

At  the  request  of  attorney  for  Rice,  who  has  called  upon 
Mr.  Roos  to  produce  all  data  sheets  from  his  notebooks  at 
Fort  Dodge  which  pertain  to  the  issue  of  this  interference, 
Mr.  Roos  has  furnished  such  data  sheets,  and  the  first  group 
of  them  the  notary  is  requested  to  mark  for  identification  as 
Roos’  Exhibit  24;  and  the  second  group  of  the  d^ta  sheets 
the  notary  is  requested  to  mark  for  identification  as  Roos’ 
Exhibit  25. 

I  now  hand  the  data  sheets  comprising  the  exhibit  which 
is  marked  for  identification  as  Roos’  Exhibit  No^  24  to  at¬ 
torney  for  Rice;  and  I  also  hand  the  data  sheets  which  are 
marked  for  identification  as  Roos’  Exhibit  25  to  attorney 
for  Rice. 

(Counsel  examines  same.) 

By  Mr.  Hansen:  Roos’  Exhibit  No.  25  is  now  bffered  in 
evidence. 

By  Mr.  Byrne:  Attorney  for  Rice  simply  suggests  that 
the  attorney  for  Roos  use  his  own  discretion  in  tjhe  matter 
of  entering  the  papers  marked  for  identification!  as  Roos’ 
Exhibit  No.  24. 


By  Mr.  Hansen:  At  the  request  of  Attorney  for  Rice,  Mr. 
Roos  has  brought  from  Fort  Dodge  all  of  the  material  he 
can  find  in  his  laboratory  at  Fort  Dodge  which  was 
280  utilized  or  employed  in  the  making  of  the  miniature 
foam  mixer. 


The  notary  is  requested  to  mark  these  exhibits 
tification  as  Roos’  Exhibits  No.  26  and  No.  27. 


for  iden- 


It  is  to  be  noted  that  Roos’  Exhibit  No.  26  Comprises 
a  number  of  parts. 

Attorney  for  Roos  now  submits  to  attorney  for 
exhibit  which  has  been  marked  for  identification! as  Roos’ 
Exhibit  No.  27  and  the  exhibit  which  has  been  njiarked  as 
Roos’  Exhibit  No.  26. 


Rice  the 
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By  Mr.  Byrne:  Attorney  for  Rice  simply  suggests  that 
the  attorney  for  Roos  use  his  own  discretion  respecting  the 
matter  of  entering  the  exhibits  marked  for  identification 
Roos’  Exhibits  26  and  27. 

I  first  saw  the  paper,  Roos’  Exhibit  No.  28,  when  I  wrote 
it  on  August  9, 1922.  This  paper,  Roos  ’  Exhibit  No.  28,  is  a 
report  to  Mr.  Brookbv  on  the  subject  of  lightweight  board. 
This  report  refers  to  a  board  made  from  a  casein  reaction 
with  gypsum.  It  does  not  refer  to  any  gypsum  products 
which  were  manufactured  in  a  way  comprised  in  my  inven¬ 
tion  which  is  in  issue  in  this  interference.  I  understand 
this  to  be  the  report  which  is  mentioned  in  the  first  para¬ 
graph  of  Mr.  Brookbv ’s  letter  addressed  to  me  under  date 
of  August  14,  1922,  and  which  is  in  evidence  as  Roos’  Ex¬ 
hibit  No.  8.  I  do  not  know  where  the  original  of  the  report, 
Roos’  Exhibit  No.  28,  is.  I  found  this  carbon  copy  in  my 
development  file  at  the  Fort  Dodge  laboratory  within  the 
last  few  days  which  was  subsequent  to  the  time  that  I  gave 

testimony  in  this  interference. 

* 

Roos’  Exhibit  No.  28  offered  in  evidence. 

By  Mr.  Byrne:  “Objection  is  made  to  the  carbon  copy 
referred  to  and  identified  as  Exhibit  No.  28  in  the 

281  absence  of  any  evidence  that  this  is  the  report  in 
question.  It  purports  to  be  nothing  more  than  a 

copy  of  that  report  and  is  not  signed.” 

The  purpose  of  this  report,  Roos’  Exhibit  No.  28.  was  to 
inform  Mr.  Brookbv  of  the  results  of  tests  which  I  made 
on  casein  board.  I  dictated  this  report  of  August  9, 
1922. 

282  This  is  indicated  by  the  appearance  of  my  initials 
at  the  left  hand  bottom  corner  of  the  letter.  Mr.  P.  F. 

Theobald  signed  the  original  report,  Roos’  Exhibit  No.  28. 
I  read  it  before  it  was  sent  to  Mr.  Brookbv.  After  the 
original  of  the  report  was  sent  to  Chicago  I  filed  the  car¬ 
bon  copy,  which  is  now  in  evidence  as  Roos’  Exhibit  No. 
28,  in  my  grip  file  folder  in  my  general  development  file 
and  I  found  it  there.  I  made  no  other  reports  of  any  na¬ 
ture  referring  to  casein  boards  to  Mr.  Brookbv  that  I  recall. 

Roos’  Exhibit  No.  25  consists  of  a  weekly  recap  of  the 
board  manufacturing  operation  regarding  the  actual  manu¬ 
facture  of  cellular  board  and  the  quantities  of  materials 
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used  over  a  period  of  weeks.  This  report,  Roos’  Exhibit 
No.  25,  relates  to  the  Fort  Dodge,  Iowa,  plant  of  the  U.  S. 
Gypsum  Company,  and  relates  to  the  cellular  bpard  made 
by  the  use  of  a  foam  with  gypsum  and  a  boajrd  like  we 
are  making  at  the  present  time  at  Fort  Dodge.  pThe  Board 
referred  to  in  the  report  of  Roos’  Exhibit  No.  $5  is  made 
in  accordance  with  my  invention  which  is  now  here  in  issue. 
There  is  also  data  embodied  in  Roos’  Exhibit  No.  25,  rela¬ 
tive  to  the  foam  machine  and  to  the  board  machine  for  the 
manufacture  of  cellular  wall  board  and  it  pertaiiis  to  actual 
manufacturing  operations  at  the  Fort  Dodge  plant. 

The  first  line  of  figures  in  the  data  recorded  under  the 
heading  “Week  ending  November  1,  1922”  indicate  the 
total  number  of  feet  of  cellular  board  manufactured  during 
the  week  ending  November  1,  1924.  Under  that  is  shown 
130  operating  hours.  Under  that  is  shown  tl}e  average 
footage  per  hour.  Under  that  line  is  shown  that  275  pounds 
of  soap-bark  were  used  during  that  week.  Under  that  is 
shown  that  2.12  lbs  of  soap-bark  were  used  per  hour.  Under 
that  is  shown  that  there  was  .238  pounds  of  soaplbark  used 
per  thousand  square  feet  of  cellular  board.  The  line  under 
that  shows  that  6,300  gallons  of  solution  jvere  used. 
283  The  line  under  that  shows  that  48.5  gallops  of  soap- 
bark  solution  were  used  per  hour.  Under  that  is 
shown  5.45  gallons  of  soap-bark  solution  were  used  per 
thousand  square  feet  of  cellular  board.  Und^r  that  is 
shown  8,700  pounds  of  dextrinized  starch  paste  were  used 
during  the  week.  Under  that  is  shown  7.5  lljs  of  dex¬ 
trinized  starch  paste  were  used  per  1,000  square  feet  of 
cellular  board.  Under  that  is  shown  4.37  pounds  of  soap- 
bark  were  used  to  make  100  gallons  soap-bark  solution. 

The  numerous  headings  of  the  data  sheets  of  Roos’  Ex¬ 
hibit  No.  25  with  similar  groups  of  data  appealing  there¬ 
under  relate  to  the  same  subject  matter  as  the  data  which 
I  have  just  described  in  detail. 

Roos’  Exhibit  No.  29  is  a  cellular  four  inch  partition 
tile.  This  tile,  Roos’  Exhibit  No.  29,  was  made  by  myself 
and  Mr.  Pfetfer.  Mr.  Pfeffer  is  one  of  my  assistants  at 
the  Fort  Dodge  laboratory.  I  made  the  tile,  Rools’  Exhibit 
No.  29,  on  February  27,  1926. 

In  making  it  I  followed  the  same  process  that!  was  used 
in  August  of  1922  and  shown  on  Roos’  Exhibit  N<k  5.  It  is 
similar  to  one  of  the  tile  made  on  Roos’  Exhibit  No.  5  and 
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shown  under  the  date  of  August  24,  1922,  on  the  back  of 
Roos’  Exhibit  No.  5. 

In  making  the  tile  Roos’  Exhibit  No.  29  two  solutions 

were  made  up.  The  first  solution  contained  64  grams  of 

gum  arabic  in  1600  c.  c.  of  water.  The  second  solution 

contained  64  grams  of  crude  saponin  in  1600  c.  c.  of  water. 

Both  solutions  were  slightly  warmed  in  water  to  facilitate 

solution  of  these  materials.  After  thev  were  dissolved  the 

* 

two  solutions  were  mixed  together  and  from  this  solution 
mixture  of  saponin  and  gum  arabic  400  c.  c.  were  taken 
and  beaten  with  an  egg  beater  to  a  thick  foam.  Then  35 
lbs.  of  first  settle  calcined  gypsum  was  mixed  with  30  lbs. 

of  water  to  a  uniform  fluiditv.  Then  to  this  calcined 
284  gypsum  water  mix  the  previously  prepared  stiff 
foam  was  added  and  thoroughly  stirred  into  and  in¬ 
corporated  in  with  the  calcined  gypsum  water  mix.  While 
this  mix  was  being  poured  into  a  four  inch  partition  tile 
mold,  four  cylinder  specimens  were  cast  from  a  portion  of 
this  mix.  After  the  tile  had  hardened  it  was  removed  from 
the  mold  and  dried  in  the  kilns  at  the  plant  in  the  usual 
manner.  After  the  cylinders  had  hardened  they  too  were 
removed  from  their  brass  molds  and  dried  to  constant 
weight. 

The  tile  of  Roos’  Exhibit  No.  29  was  cast  in  a  four  inch 
partition  tile  mold  like  the  one  which  was  used  for  casting 
tile  shown  on  Exhibit  No.  5,  that  is,  like  the  tile  described 
as  having  a  dry  weight  of  29  lbs.  under  the  heading  of 
“August  24,  1922”.  This  tile  Roos’  Exhibit  No.  29  is  a 
replica  of  that  tile  described  in  paragraph  6  of  Roos’  Ex¬ 
hibit  No.  6.  I  made  the  tile,  Roos’  Exhibit  No.  29,  under 
my  attorneys  instructions.  The  weight  of  this  tile  is  30.5 
lbs.  It  corresponds  exactly  with  the  standard  tile  that  was 
being  manufactured  at  the  U.  S.  Gypsum  Company  in 
August,  1922,  with  respect  to  its  physical  dimensions.  The 
standard  partition  tile  manufactured  and  sold  at  the  Fort 
Dodge  plant  in  August,  1922,  was,  however,  about  four  lbs. 
heavier  than  the  tile  of  Exhibit  No.  29.  The  notation  ap¬ 
pearing  on  the  edge  of  Roos’  Exhibit  No.  29,  “C.  K.  Roos, 
Sample  C,  35  lbs.  stucco,  35  lbs.  of  water,  400  c.  c.  saponin 
solution”  and  the  date  “2-27-26”  are  in  my  handwriting. 

The  cylinders  which  I  made  from  the  same  mix  from 
which  Roos’  Exhibit  No.  29  was  made  I  dried  and  tested 
two  of  them  and  retained  two.  I  tested  two  of  them  for 
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their  compressional  value  which  I  found  to  be  557  lbs.  and 
786  lbs.  These  compressional  tests  indicate  to  file  that  the 
strength  of  the  tile  is  away  above  the  specifications  of  1922 
and  that  the  tile  possessed  very  good  strength  and  is  en¬ 
tirely  suitable  for  commercial  building  purposed. 

285  The  tile,  Roos’  Exhibit  No.  29  offered  in  evidence. 

Roos’  Exhibits  No-.  31  and  32  are  two  cylinders  out  of  the 
batch  of  four  cylinders  made  from  the  mix  ffom  which 
Roos’  Exhibit  No.  29  was  cast.  They  are  test  cylinders 
which  I  made.  My  initials  appear  on  them,  j  They  are 
similar  in  their  physical  dimensions  to  the  test  cylinders 
which  I  made  at  the  time  I  made  the  tile  of  Robs’  Exhibit 
No.  29  and  which  I  tested  for  their  compressional  strength. 

The  data  recorded  on  Roos’  Exhibit  No.  30  concerning 
the  tile,  Roos’  Exhibit  No.  29  was  recorded  at  the  time  that 
this  tile  was  made  and  at  the  time  the  test  cylinders  were 
also  made  and  tested.  The  data  recorded  on  Roos’  Ex¬ 
hibit  No.  30  is  a  correct  statement  of  the  procedure  which 
I  followed  in  the  making  of  Roos’  Exhibit  No.  &9  and  the 
tests  that  I  made  on  the  test  cylinders. 

Cross-examination. 

By  Mr.  Byrne : 

The  tile,  Roos’  Exhibit  No.  29,  and  the  Report  Roos’  Ex¬ 
hibit  No.  30  and  the  two  cylinders,  Roos’  Exhibits  No-.  31 
and  32,  were  made  during  the  month  of  February,  1926. 


Mrs.  Walter  Menke. 

Mrs.  Walter  Menke,  a  witness  called  on  behalf  of  the 
party  Roos,  being  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Hansen : 

Mv  name  is  Mrs.  Walter  Menke;  I  reside  ati  809  Erie 
Street,  Oak  Park;  and  I  am  at  the  present  time  a  house¬ 
keeper.  My  maiden  name  was  Lorna  E.  | Weiss.  I 
286  was  the  stenographer  and  general  office  porker  for 
the  U.  S.  Gypsum  Company  at  Fort  Dodgb,  Iowa.  I 
knew  Mr.  Roos  during  the  year  1922  and  did  some  steno- 
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graphic  work  for  him.  It  was  his  custom  to  write  letters 
in  longhand  and  then  I  would  copy  them  for  him.  I  saw 
the  letter,  Roos’  Exhibit  No.  2,  on  June  30,  1922,  when  it 
was  written.  I  wrote  the  letter,  Roos’  Exhibit  No.  2.  I 
remember  certain  words,  three  in  particular.  The  first 
one  was  the  word  4 ‘stunt”  appearing  in  the  first  para¬ 
graph;  second  saponin”  in  the  last  paragraph  and  the 
third  one  was  “colloidal”.  The  initials  “CKR.W”  ap¬ 
pearing  in  the  lower  left  hand  corner  of  the  letter,  Roos’ 
Exhibit  No.  2,  indicate  that  I  wrote  this  letter  for  Mr.  Roos. 

I  think  I  met  Mr.  Theobald  about  1921.  I  did  some  work 
for  him.  The  signature  in  writing  affixed  to  the  letter, 
Roos’  Exhibit  No.  2,  is  Mr.  P.  F.  Theobald’s  signature. 

I  saw  the  letter,  Roos’  Exhibit  No.  6,  on  August  28,  1922, 
when  I  typed  it.  The  initials  “CKR.LW”  appearing  in 
the  lower  lefthand  corner  signify  that  it  was  written  bv 
Lorna  Weiss  for  Mr.  C.  K.  Roos.  The  signature  affixed  to 
the  lower  right  hand  corner  of  the  letter,  Roos’  Exhibit  No. 
6,  is  that  of  Mr.  P.  F.  Theobald. 

No  cross-examination  by  Counsel  for  Bayer  or  Counsel 
for  Rice. 


Carl  Heidel. 

Caxl  Heidel,  a  witness  called  on  behalf  of  the  party  Roos, 
having  been  duly  sworn,  did  testify  as  follows : 

Direct,  examination. 

By  Mr.  Hansen: 

My  name  is  Carl  Heidel.  I  am  thirty-eight  years  of  age, 
reside  at  4743  Grace  Street,  and  I  am  an  accountant  and 
am  and  have  been  for  the  last  twenty  years  in  the  employ¬ 
ment  of  the  Fuller-Morrison  Company,  dealers  in  whole¬ 
sale  drugs  and  druggists’  sundries. 

The  original  of  the  paper,  Roos’  Exhibit  No.  12,  was  de¬ 
stroyed  because  we  do  not  keep  our  papers  over  one 
287  year.  I  can  identify  the  letterhead,  Roos’  Exhibit 
No.  12,  as  being  that  of  the  Fuller-Morrison  Com¬ 
pany,  Roos’  Exhibit  No.  12,  is  an  invoice.  It  is  our  invoice 
to  our  customer. 

In  explanation  of  the  routine  at  the  Fuller-Morrison 
Company  for  sending  invoices  such  as  Roos’  Exhibit  No. 
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12  to  its  customers:  We  have  three  copies,  an  Original  of 
this  copy  and  another  green  sheet,  and  after  th|e  order  is 
filled  and  delivery  has  been  made  this  is  priced  aind  sent  to 
the  customer  and  the  original  is  kept  for  posting  purposes 
to  our  ledger.  From  the  bookkeeping  department  they  go 
to  the  files  and  are  filed  there  and  kept  for  onej  year  and 
after  that  they  are  destroyed. 

Roos’  Exhibit  No.  13  is  our  ledger  leaf.  It  is  in  our 
books  on  our  accounts  receivable.  This  ledger  leaf  is  for 
the  U.  S.  Gypsum  Company  and  shows  all  chargps  to  that 
Company  and  credits  to  their  account  for  the  period  from 
January  17,  1922,  to  April  28,  1923.  It  shows  that  on 
July  14,  1922,  we  charged  the  U.  S.  Gvpsum  Companv  with 
$5.99.  "  j 

Roos’  Exhibits  No-.  12  and  13  offered  in  evidence  and  by 
stipulation  a  photostatic  copy  was  substituted  for  the 
original,  Roos’  Exhibit  No.  13.  j 

No  cross-examination  by  counsel  for  Bayer  or  counsel 
for  Rice. 

I 

Maurice  Basquin.  j 

Maurice  Basquin,  a  witness  called  on  behalf  of  the  party 
Roos,  having  been  duly  sworn,  did  testify  as  follows: 

Direct  examination.  j 

i 

By  Mr.  Hansen:  i 

My  name  is  Maurice  Basquin,  my  age  is  23,  my  residence 
at  225  Kedzie  Street,  Evanston,  Ill.,  and  my  occupation  is 
Market  Supervisor  for  the  U.  S.  Gypsum  Company.  I 
have  been  employed  by  the  U.  S.  Gypsum  Compapy  since 
June  20,  1922,  except  for  an  interval  of  eight  mopths.  In 
June,  1922,  I  was  employed  in  the  Chicago  Labora- 
288  tory  of  the  Companv  and  I  went  to  Fort  Dodge  on 
July  27,  1922.  ”  [ 

Mv  duties  at  Fort  Dodge  were  as  a  tester  in  the  Labora- 
tory  and  ultimately  I  took  charge  of  the  Laboratory  from 
the  tester  end  of  it.  While  at  Fort  Dodge  I  worked  under 
Mr.  Roos  and  I  worked  with  Mr.  Roos  in  the  Laboratory 
from  July  27th  until  approximately  the  first  of  September, 
1923.  During  the  time  that  I  was  employed  in  the  Labora¬ 
tory  by  Mr.  Roos  I  saw  him  make  up  gypsum  products  in 
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which  he  first  made  a  tenacious  or  stabilized  foam  and  then 
added  to  this  foam  gypsum  and  then  poured  the  mixture  to 
make  a  cellular  gypsum  product. 

By  Mr.  Byrne:  “The  question  is  objected  to  as  grossly 
leading.” 

I  saw  Mr.  Roos  perform  this  process  and  make  these 
products  during  the  month  of  October  before  November  1, 
1922.  I  recollect  that  it  was  during  the  month  of  October, 
1922,  because  it  was  shortly  before  Mr.  Ruge  left  the  main 
Laboratory  and  went  to  the  block  plant  laboratory  and  he 
went  to  the  block  plant  laboratory  in  November,  about 
November  1, 1922. 

While  in  the  laboratory  I  witnessed  the  pouring  of  a 
cellular  mix  into  a  steel  form  or  mold  on  the  floor  of  the 
laboratory,  the  middle  laboratory  at  our  Fort  Dodge  plant 
and  this  form  was  of  our  standard  testing  size  of  board 
between  two  pieces  of  our  regular  sheetrock  paper.  Mr. 
Roos  and  Mr.  Ruge  were  also  present  at  the  time  these 
wall  board  specimens  were  made. 

My  understanding  was  that  Mr.  Roos  was  the  inventor 
of  this  cellular  gypsum  product  and  the  process  of  mak¬ 
ing  it. 

I  first  saw  the  wall  board  specimens,  Roos’  Exhibits 
Nos.  11  and  14  in  the  laboratory  at  Fort  Dodge  about 
289  October,  1922.  These  boards  are  of  our  standard 
test  size,!  they  have  the  cellular  core  construction  and 
I  recognize  Mr.  Ruge’s  writing  in  this  corner  and  here  (in¬ 
dicating),  and  this  is  Mr.  Roos’  writing,  and  that  is  Mr. 
Roos’  writing  (indicating).  I  do  not  remember  whether 
or  not  I  was  present  when  Mr.  Ruge  put  that  writing  on 
there.  Neither  do  I  remember  whether  or  not  I  was  pres¬ 
ent  when  Mr.  Roos  put  that  writing  on  there. 

When  these  wall  board  specimens  were  made  in  the  Fort 
Dodge  laboratory  in  October,  1922,  they  were  calipered  for 
thickness  and  designated.  I  see  calipers  for  thickness  on 
the  wall  board  specimens  of  Roos’  Exhibits  11  and  14. 
They  are  in  the  corner  and  here  and  over  here  (indicating). 
I  do  not  know  in  whose  handwriting  these  notations  are. 
I  do  know,  however,  that  they  are  not  in  Mr.  Roos’  or  Mr. 
Ruge’s  handwriting.  Here  (indicating)  is  the  handwriting 
of  Mr.  Ruge  on  the  wall  board,  Roos’  Exhibit  No.  11  here¬ 
tofore  referred  to  by  me.  It  is  in  the  corner  and  reads 
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“Series  2  back”.  The  writing  in  the  top  right  hand  corner 
of  Roos’  Exhibit  No.  14  is  that  of  Mr.  Ruge.  “  iSeries  — ” 

I  cannot  make  out  the  number,  and  “back”  ^re  in  Mr. 
Ruge’s  writing.  I  recognize  Mr.  Roos’  writing  iiji  the  same 
corner  (1.230  =  1840,  and  1680  lbs.  M.  and  a  marli  designat¬ 
ing  square  feet  on  .375).  I  am  at  the  present  timC  a  Market 
Supervisor  for  the  U.  S.  Gypsum  Company  and!  have  had 
occasion  in  the  field  to  inspect  wall  boards,  particularly 
wall  board  made  from  gypsum.  My  present  duties  are  to 
handle  all  complaints  in  a  certain  designated  area  and  to 
interpret  market  conditions  to  those  in  charge  a^  the  mills 
in  order  that  they  may  furnish  those  markets  |vith  com¬ 
modities  which  are  correctly  made  suiting  those  conditions. 
That  comprises  my  duties.  I  also  have  occasion  to  hear 
any  complaints  about  sheet  rock  or  wall  boarqs.  Roos’ 
Exhibits  Nos.  11  and  14  are  of  such  structure  that  they  are 
absolutely  practical  for  the  purposes  for  which  wall  board 
is  intended. 

I 

| 

290  Cross-examination. 

i 

By  Mr.  Newton: 

I  do  not  know  of  my  own  knowledge  whether  Mr.  Roos 
invented  the  wallboard  which  I  previously  testified  to  or 
whether  it  was  invented  by  Mr.  Ruge.  My  previous  answer 
that  it  was  Mr.  Roos’  invention  -was  based  upon  hearsay. 

The  only  thing  which  I  have  by  which  to  definitely  locate 
the  date  upon  which  this  wallboard  was  made  is  the  trans¬ 
fer  of  Mr.  Ruge  and  I  have  no  definite  data  as  to  |vhen  Mr. 
Ruge  was  transferred. 

I  never  tested  the  wallboard,  Roos’  Exhibits  Nds.  11  and 
14,  in  accordance  with  our  usual  test.  I  am  acquainted 
enough  with  certain  specimens  of  board  in  general  to  say 
to  my  own  satisfaction  that  it  is  up  to  the  standard,  that  is, 
to  my  own  satisfaction.  I  have  been  testing  and  inspecting 
board  long  enough  so  that  it  should.  While  I  \yorked  at 
Fort  Dodge  I  was,  after  Mr.  Ruge  left  the  laborajtory  and 
went  to  the  block  plant,  in  charge  of  testing  there  under 
Mr.  Roos,  and  it  was  my  duties  to  oversee  all  th^  testing 
done  in  the  plant.  That  included  sheet-rock  testing  as 
well  as  plaster  and  block  testing. 

I  did  not,  however,  see  the  boards,  Roos’  Exhibits  Nos. 

II  and  14,  tested.  Neither  did  I  see  anybody  elsk  testing 
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these  boards.  Neither  did  I  see  Mr.  Roos  make  any  tests 
thereon.  At  the  time  that  Roos’  Exhibits  11  and  14  were 
made,  I  did  not  have  charge  of  testing  and  overseeing  that 
the  boards  came  up  to  standard.  Mr.  Ruge  officially  had 
charge  under  Mr.  Roos’  directions.  Mr.  Roos  was  in 
charge  of  all  research  work  and  also  in  charge  of  the 
laboratory.  Mr.  Ruge  worked  under  Mr.  Roos  and  was  in 
charge  of  the  laboratories  around  the  plant,  which  included 
the  sheetrock  plant  and  plaster  mill  and  the  block  plant. 
The  tests  for  determining  whether  a  board  came  up  to 
standard  or  not,  while  I  was  at  Fort  Dodge,  consisted  of: 

They  had  to  have  a  certain  percentage  of  bond,  that 
291  is,  the  paper  to  the  core.  As  I  remember  it  that 

figure  was  approximately  ninety  per  cent.  The 
board  had  a  standard  thickness  of  3/8  of  an  inch  with  a 
certain  small  variation  on  either  side.  I  do  not  remember 
exactly  what  the  strength  test  standard  was.  We  also  ap¬ 
plied  deflection  tests  and  tests  for  amount  of  sawdust  in  the 
standard  board.  We  were  using  sawdust  at  that  time  and 
we  made  dimension  tests  on  the  finished  board.  That  is,  we 
measured  the  length  and  width  to  see  if  they  corresponded 
with  the  desired  figure.  I  have  never  seen  either  Mr.  Roos 
or  Mr.  Ruge  apply  those  tests  to  the  wallboards,  Roos’  Ex¬ 
hibits  Nos.  11  and  14,  and  I  do  not  remember  seeing  them 
applying  those  tests  to  any  boards.  They  undoubtedly  had 
applied  those  tests  to  numerous  boards  but  it  happened  I 
never  saw  them  apply  them.  I,  however,  saw  the  Sheetrock 
tester  apply  those  tests  many  times  in  the  Sheetrock  labo¬ 
ratory  at  the  Fort  Dodge  plant  on  our  regular  product. 

I  know  that  Mr.  Roos  and  Mr.  Ruge  made  the  boards  of 
Roos’  Exhibits  11  and  14  because  I  saw  them  make  them 
and  I  remember  it.  I  saw  Mr.  Roos  mix  up  a  mix  which 
was  of  cellular  character  and  pour  the  mix  into  the  form, 
the  steel  form  which  I  mentioned  before.  I  know  some  of 
the  materials  that  went  into  the  mix.  They  were  stucco 
and  water  and  a  foam  composition.  I  never  saw  any  tests 
made  upon  these  wallboards,  Roos’  Exhibits  11  and  14, 
after  thev  were  made  and  I  didn’t  make  anv  tests  mvself. 

Cross-examination. 

By  Mr.  Byrne: 

My  main  duties  at  the  Fort  Dodge  plant  were  to  test  out 
plaster  samples  in  the  mill  to  see  that  the  material  or  the 
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stucco  was  calcined  correctly  and  ground  correctly  and  in 
general  to  oversee  the  testing  at  the  block  planj;  and  the 
Sheetrock  plant.  I  understand  that  the  invention  involved 
in  the  wallboards,  Roos’  Exhibits  11  and  14,  concerns  the 
introducing  of  a  tenacious  foam  into  a  stucco  mi^  in  order 
to  produce  a  cellular  core  or  product. 

I  never  witnessed  any  tests  on  the  particular  specimens, 
Roos’  Exhibits  11  and  14  and  I  never  witnessed  jany  tests 
on  the  foam.  I  have  never  seen  the  foam  made  |  in  detail 
but  I  have  seen  the  resulting  foam.  I  never  saw  jthe  foam 
made.  I  did  not  know  at  the  time  what  element  fwas  used 
to  make  the  foam  tenacious.  I  understand  the  inventor  of 
this  foam  substance  to  be  Mr.  Roos.  I  recognize  Mr. 

Ruge’s  writing  and  Mr.  Roos’  writing  on  Roos  11 
292  and  14.  I  have  been  connected  with  them  fdr  quite  a 
period  of  time.  j 

Redirect  examination. 

By  Mr.  Hansen: 

At  the  time  that  I  witnessed  the  making  of  the  sample 
wallboards,  Roos’  Exhibits  No-.  11  and  14,  it  was  niy  duty  to 
make  tests  on  specimens  of  gypsum  products  that  were 
made  in  Mr.  Roos’  laboratory.  I  have  seen  Mr.  Roos  make 
tests  on  certain  specimens  which  he  made  in  his  laboratory. 

The  bonding  test  which  I  had  previously  testified  to  was 
made  on  a  standard  size  board  specimen  such  hs  either 
Roos’  Exhibit  No.  11  or  No.  14,  that  is,  18  inch  x  12  inch 
samples.  One  corner  of  the  paper  was  taken  hqld  of  or 
lifted  and  pulled  back  and  if  it  came  free  from  thb  surface 
that  part  which  came  free  from  the  surface  was  not  con¬ 
sidered  to  be  bonded.  If  that  area  included  more  than  ten 
per  cent,  I  believe  that  figure  is  correct,  the  board  )vas  sub¬ 
standard  in  regard  to  bond.  This  paper  was  pulled  back 
by  hand.  I  can  make  such  a  test  on  the  wallboardj  samples 
of  Roos’  Exhibits  Nos.  11  and  14.  I  will  take  the  j  edge  of 
Roos’  Exhibit  11  which  has  not  been  damaged,  this  bne  here, 
the  paper  is  not  separated  from  the  corner.  After  having 
pulled  back  the  paper  I  would  say  that  it  has  a  satisfactory 
bond  (witness  makes  a  test  as  instructed  on  the|  sample 
board,  Roos’  Exhibit  No.  14).  The  result  of  the  ty>nd  test 
which  I  just  made  on  Roos’  Exhibit  No.  14  is  satisfactory. 
My  opinion,  therefore,  is  that  the  wallboard  of  Rqos’  Ex- 
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hibit  No.  14  is  a  satisfactory  wallboard  so  far  as  concerns 
the  bond  test  which  I  just  made. 

During  the  year  1922,  it  was  usual  to  make  strength  tests, 
thickness  tests,  deflection  tests,  percentage  of  sawT-dust  in 
the  core  tests  and  length  and  width  tests  of  the  finished 
board. 

From  my  experience  as  a  man  familiar  with  gypsum 
products,  my  opinion  as  to  the  specimen  boards,  Roos’  Ex¬ 
hibits  Nos.  11  and  14,  is  that  they  are  entirely  practicable. 

Sawdust  is  no  longer  employed  in  the  making  of  plas- 

293  ter  board  products  or  wallboard  products. 

294  Recross-examination. 

Bv  Mr.  Newton: 

* 

The  gypsum  tile  which  was  made  at  Fort  Dodge  was  not 
covered  with  paper  but  all  the  wallboards  that  I  saw  were 
covered  with  paper.  I  did  not  witness  the  making  of  any 
tile  made  under  the  process  now  in  issue.  I  did  not  see 
anvthing  that  was  made  in  accordance  with  this  invention 
of  Mr.  Roos’  except  the  boards  that  were  covered  with 
paper.  If  it  had  been  a  general  manufacturing  process  in 
use  at  the  time  I  was  there,  I  would  have  seen  it  sometime. 
I  do  not  remember  any  tile  made  under  this  process  shown 
to  me  by  Mr.  Roos  except  the  boards  which  were  covered  by 
paper.  I  was  at  Fort  Dodge  during  the  month  of  July, 
1922,  and  I  never  heard  Mr.  Roos  sav  anvthing  about  his  in- 
vention.  I  never  heard  Mr.  Roos  sav  anvthing  about  his  in- 
vention  in  August,  1922.  I  never  heard  Mr.  Roos  sav  anv- 
thing  about  his  invention  in  September,  1922.  If  a  new 
product  had  bben  developed  in  the  plant  in  July  or  August, 
1922,  I  would  not  have  known  of  it  ordinarily.  Mr.  Roos 
never  showed  me  any  exhibits  of  his  invention.  The  first 
time  I  saw  this  material  used  was  in  October,  1922  when  I 
witnessed  these  boards,  Roos’  Exhibits  11  and  14,  being 
made  in  the  laboratory  in  which  I  did  mv  work.  Both  Mr. 

*  mf 

Roos  and  mvself  worked  in  the  same  laboratory  which  was 

ml  ml 

made  up  of  three  different  rooms.  I  saw  the  wallboard, 
Roos’  Exhibits  Nos.  11  and  14  being  made,  but  I  did  not  see 
anv  other  cellular  boards  or  cellular  blocks  made  before 

m> 

they  were  made.  They,  Roos’  Exhibits  Nos.  11  and  14, 
were  the  first  ones  that  I  saw.  I  was  in  the  same  laboratory 
with  Mr.  Roos,  but  I  did  not  work  in  the  same  room  with 
him. 
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Recross-examination. 

By  Mr.  Byrne : 

Sawdust  was  employed  in  the  making  of  gyppum  wall- 
board  for  two  purposes :  The  main  purpose  was  to  lighten 
the  board.  The  other  purpose  was  of  minor  importance, 
that  was  to  give  more  flexibility  to  the  board.  They  stopped 
using  sawdust  in  about  1924.  That  is  towards  jthe  latter 
part  of  1924.  They  did  not,  however,  stop  using  sawdust 
entirely  then.  The  air  cells  in  the  board  take  the  place  of 

the  sawdust  now,  that  is,  the  air  cells  made  of  the 
295  tenacious  foam. 

l 

| 

Redirect  examination. 

By  Mr.  Hansen : 

The  laboratory  wherein  I  worked  during  the  months  of 
July,  August  and  September,  1922,  was  divided  up  into 
three  rooms.  Mr.  Roos  had  the  north  room  in  which  he  did 
most  of  his  research  work,  and  chemical  analyses  were 
made  in  that  room ;  in  the  middle  room,  which  was  a  small 
one,  there  were  various  physical  testing  machines,  and  in 
the  last  room,  the  sample  testing  was  done  and  tjiat  is  the 
room  in  which  I  worked  most  of  the  time.  I  used,  however,, 
both  the  middle  room  and  the  last  room  I  mentioned.  I 
never  worked  in  the  north  room  or  Mr.  Roos!7  private 
laboratory  during  those  months.  Roos’  Exhibits  Nos.  11 
and  14  were  made  in  the  middle  room.  Had  they  been  made 
in  Roos’  private  laboratory,  that  is  the  north  room,  I  might 
have  seen  them  made  but  not  necessarily  so.  j  did  not 
participate  in  making  of  these  wallboards,  Roos’i  Exhibits 
Nos.  11  and  14.  I  merely  witnessed  the  making  of  them. 

Recross-examination. 

I 

Bv  Mr.  Newton: 

Any  of  us,  or  in  other  words,  all  of  us,  operated  the  test¬ 
ing  machines  in  the  middle  room.  All  the  work  was  done 
under  the  direction  of  Mr.  Roos  but  no  one  was  |  assigned 
particular  machines.  When  the  plant  at  Fort  Docjge  heard 
of  this  new  material,  I  did  not  hear  it  talked  of  mbeh  in  the 
plant.  I  first  heard  of  it  very  close  to  the  time,  }f  not  the 
exact  day,  these  boards  were  made,  that  is  October,  1922. 
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That  is  the  first  time  I  heard  of  this  invention.  The  plant 
began  to  put  it  in  regular  production  sometime  in  1924. 
I  was  not  at  the  plant  when  the  process  was  instituted.  I 
left  the  plant  in  September,  1923,  and  they  had  not  put  it 
into  regular  production  at  that  time.  We  had  not  made 
many  of  these  boards.  I  first  remember  I  got  some  of  the 
paper  for  some  later  boards  that  were  made  in  1922.  I  do 
not  remember  any  that  were  made  in  1923,  but  I 
296  would  not  necessarily  have  known  of  it  if  thev  had 
been  made.  I  was  working  in  the  laboratory  all  of 
that  time  and  I  did  not  hear  of  any  of  them  being  made  in 
1923  as  I  remember. 

Redirect  examination. 

Bv  Mr.  Hansen: 

90 

It  w’as  not  usual  during  the  time  of  my  employment  in 
the  laboratory  at  Fort  Dodge  and  particularly  in  the  year 
1922  to  hear  rumors  around  the  factory  and  around  the 
works  and  in  the  laboratory  of  anv  and  all  inventions  that 

90  90 

had  been  made  in  the  laboratory  during  that  time. 
Recross-examination. 

Bv  Mr.  Newton: 

90 

My  desk  was  in  the  last  room  I  mentioned  in  my  descrip¬ 
tion  of  the  rooms  and  laboratory,  and  I  should  say  that  I 
devoted  three  hours  a  day  during  that  time  inside  the  labo¬ 
ratory.  That  is,  I  ordinarily  was  in  the  laboratory  about 

three  hours  a  dav  and  I  never  heard  of  these  boards  or 

* 

this  material  being  made  during  the  year-  1922  and  1923 
except  these  exhibits  Nos.  11  and  14. 

Robert  Leimer. 

Robert  Leimer,  a  witness  called  on  behalf  of  the  party 
Roos,  having  been  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

Bv  Mr.  Hansen: 

90 

My  name  is  Robert  Leimer,  my.  age  28  years,  my  resi¬ 
dence,  Sweetwater  Texas,  and  my  occupation  Assistant 
Manager  of  the  U.  S.  Gypsum  Company  at  its  Sweetwater, 
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Texas,  Plant.  My  first  job  with  the  Gypsum  Company  was 
timekeeper  in  the  Block  Plant  at  Fort  Dodge,  Io^va,  some¬ 
time  in  the  middle  of  June,  1922.  After  spending  about  a 
month  as  timekeeper,  I  worked  as  block  plant  tester  under 
Mr.  Roos.  About  the  middle  of  July,  1922,  I  worked  as 
tester  under  Mr.  Roos,  that  is  tester  in  the  block 
297  plant.  As  tester,  I  worked  up  till  about  September 
15  and  from  that  time  on  I  was  working  entirely 
with  Mr.  Roos  up  to  the  time  I  went  in  as  block  plant  su¬ 
perintendent  at  Fort  Dodge  in  the  spring  of  1923^ 

When  I  first  worked  with  Mr.  Roos,  my  first  ^nd  main 
duty  was  tester  in  the  block  plant,  but  other  times  when  I 
was  not  required  there,  I  did  whatever  Mr.  Roos  instructed 
me  to  do.  I  took  samples  of  the  mix  from  the  blpck  plant 
that  was  being  put  into  various  tiles,  these  samples  being 
made  up  in  2x4"  cylinders  and  these  cylinders  broken  on  a 
machine  for  that  purpose,  the  intention  being  t^>  get  the 
compressional  value,  that  is  the  strength  that  th<^se  cylin¬ 
ders  would  stand.  We  were  given  certain  instructions  or 
bulletins  were  put  out  by  the  Company  that  a  cylinder  taken 
from  the  mix  that  was  put  into  a  tile  should  stand  ia  certain 
breaking  strain  and  on  the  partition  tile  it  was  around  360 
pounds  per  square  inch.  Assuming  that  a  test  i  cylinder 
measured  a  compressional  strength  of  360  pounds  per 
square  inch  or  a  greater  compressional  strength,  that 
meant  that  it  was  up  to  standard  specifications  and  was 
0.  K.  to  ship  out  onto  the  job.  I  did  not  run  ahv  other 
tests  in  connection  with  partition  tile  to  ascertain  whether 
or  not  they  were  up  to  standard  specifications.  J  do  not 
recall  any  other  tests  that  they  conducted  at  the  plant  to 
ascertain  the  practicability  or  commercial  value  of  par¬ 
tition  tile  other  than  the  compressional  tests  on  j  the  cyl¬ 
inders  that  I  have  just  described. 

During  the  time  that  I  was  working  with  Mr.  i  Roos,  I 
worked  along  with  him  on  certain  things  that  he  was  doing 
at  that  time.  At  that  particular  time,  we  were  working  on 
a  light  weight  product.  I  worked  on  tile,  a  cellhlar  tile, 
The  process  we  used  was  to  make  a  solution  of  sapqnin  and 
gum  and  beat  it  to  a  foam.  This  foam  was  then  mixed  into 
a  mixture  of  stucco  and  water  and  the  tile  cast  in  the  regu¬ 
lar  way.  Stucco  is  a  calcined  gypsum  product.  This  was 
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sometime  in  August,  I  have  some  data  on  sheets  on  that 
that  I  made  myself.  I  first  saw  Roos’  Exhibit  No.  9 

298  when  I  wrote  it  on  the  22nd  of  August,  1922.  It  is  in 
my  own  handwriting.  This  is  one  of  the  data  sheets 

made  about  when  I  was  working  with  Mr.  Roos  on  this 
invention.  Under  the  heading  “Type  A”  there  appears 
the  notation  “45  c.c.  of  4.0  per  cent  saponin  and  gum  solu¬ 
tion.  ”  This  means  that  it  is  the  amount  of  solution  of  sap¬ 
onin  and  gum  that  was  used  to  beat  into  a  foam  to  be  made 
into  this  particular  tile — cylinders  I  guess  it  is,  in  that 
case.  “800  gms.  of  aridize”  means  the  number  or  amount 
of  aridize  that  was  used  in  making  these  tile.  These  hap¬ 
pen  to  be  cylinders  only.  “3  gms.  of  accelerate”  refers 
to  the  material  used  to  accelerate  the  time  of  set.  “Con¬ 
sistency  62  c.c.  of  water”  means  the  amount  of  water  that 
is  used  to  a  certain  amount  of  stucco  and  there  we  say  62 
c.c.  consistency;  that  means  we  are  making  up  a  propor¬ 
tion  of  62  c.c.  or  grams  of  water  to  100  grams  of  stucco. 
The  process  used  in  making  up  these  tile  was  to  beat  up  the 
solution  of  saponin  and  gum  and  mix  it  into  the  mixture  of 
stucco  and  water  and  cylinders  cast  from  this  mix. 

The  three  columns  of  data  appearing  under  the  sub¬ 
heading  “A”  or  under  the  heading  “Type  A”  are  ex¬ 
plained  as  follows:  The  first  data  is  wet  weight,  that  is  the 
wet  weight  of  the  cylinder.  The  next  column  is  dry  weight 
and  that  is  the  weight  after  the  cylinders  have  been  put 
into  a  drying  cabinet  and  dried  to  constant  weight,  and  the 
third  column  there  is  compression  and  is  the  pounds  per 
square  inch  that  each  one  of  these  cylinders  stood  when 
placed  in  the  machine  for  that  purpose,  to  break  them. 

From  the  compressional  value  which  I  have  listed  under 
the  column  headed  “Compression”  I  would  say  that  these 
cylinders  were  0.  K.  These  compressional  values  are  far 
above  the  strength  required.  The  strength  we  required 
for  a  partition  tile  was  360  pounds  per  square  inch  so  that 
they  would  be  0.  K.  for  any  general  purpose.  That  is  as 
far  as  partition  tile  were  concerned.  The  idea  of  running 
blanks  and  listing  data  which  appears  on  Roos’  Ex- 

299  hibit  No.  9  under  the  heading  “Blanks”  is  to  get  a 
check  to  see  how  our  foam  mix  or  lightweight  mix 

compares  with  a  regular  mix  without  any  foam  and  blanks 
in  this  case  means  that  it  is  just  made  up  of  stucco  and 
water.  That  column  is  only  used  as  a  comparison  for  the 
foam  mix  and  as  far  as  it  goes  it  is  O.  K.  for  tile.  The  data 
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in  this  column  represents  the  compressional  strength  of 
those  blank  cylinders.  From  the  results  I  have  obtained 
from  these  compressional  strengths  which  I  have  listed 
under  this  column,  I  would  say  that  these  test  cylinders 
were  0.  K.  This  informs  me  that  the  tile  are  0.  K.  Bv 

I  • 

0.  K.  I  mean  that  it  comes  up  with  the  specifications  and 
that  it  would  pass  for  tile. 

Boos’  Exhibit  No.  9  offered  in  evidence. 


I  made  Roos’  Exhibit  No.  5  on  the  23rd  of  August,  1922. 
It  is  written  in  my  handwriting.  I  was  requested  { o  make 
up  a  cellular  tile  with  the  use  of  saponin  and  guifi  and  it 
was  the  custom  at  that  time  to  write  down  all  the  procedure 
we  went  through  and  also  the  materials  used  in  the  process. 
Mr.  Roos  requested  me  to  make  up  these  tile.  These  tile 
were  made  on  the  23  rd  day  of  August,  1922. 

The  notation  appearing  at  the  top  of  the  sheej:  Roos’ 
Exhibit  No.  5  “By  use  of  foamite”  refers  to  the  napie  that 
I  had  given  to  a  mixture  of  saponin  and  gum  arabiq.  This 
saponin  was  put  into  solution  and  also  the  gum  and,  as  I 
believe,  was  mixed  in  equal  proportions  and  then  )oeat  up 
to  a  foam,  a  permanent  foam  to  be  mixed  in  with  stucco 
and  water.  In  making  up  the  tile  which  are  referred  to 
on  the  data  sheet  of  Roos’  Exhibit  No.  5,  a  solution  of 
saponin  and  gum  was  beaten  up  to  a  permanent  fqam  and 
then  added  to  a  mixture  of  stucco  and  water  and  ca^t  in  the 
regular  wav  to  make  a  standard  tile. 

There  were  two  tile  made  on  the  date  of  August  ^3,  1922. 


One  of  the  tile  that  was  made  up  on  that  date,  contained 
saponin,  gum,  stucco  and  water.  The  saponin  ahd  gum 
were  first  put  into  solution  and  then  beat  tq  a  per- 


300  manent  foam.  The  foam  was  then  mixed  into  a 


mixture  of  stucco  and  water  and  a  block  cast  from 
the  whole  mix  in  the  regular  way  of  making  a  standard 
block.  At  the  same  time  we  were  making  the  blbck,  we 
took  cylinders  out  of  the  same  mix  from  which  the  block 
was  poured.  We  took  two  cylinders  from  each  block  made 
on  this  day.  We  tested  these  cylinders  and  recorded  these 
tests,  on  Roos’  Exhibit  No.  5.  The  compression  strength 
was  above  360.  I  ran  these  tests  myself  and  I  recorded  this 
data  myself.  These  tests  on  the  cylinders  showed  tihat  the 
tile  was  all  right  for  all  general  purposes  that  a  partition 
tile  is  used  for  and  should  go  as  a  No.  1  tile.  The  dry 
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weight  of  the  first  tile,  the  one  I  have  just  been  referring 
to,  was  32  pounds.  This  first  tile  was  made  of  first  settle 
stucco  off  the  machine,  which  means  we  took  first  settle 
stucco  out  of  the  same  spout  which  delivered  stucco  to  the 
machine  for  making  our  regular  standard  tile,  and  the  sec¬ 
ond  case,  we  used  the  same  ingredients  as  in  the  first  case 
with  the  exception  of  using  aridize  stucco  in  place  of  first 
settle.  We  also  made  two  cylinders  from  the  aridize  stucco. 
I  personally  tested  these  cylinders  and  recorded  these  tests 
on  the  data  sheet  Roos’  Exhibit  No.  5.  These  compression 
tests  show  that  the  tile  were  all  they  ought  to  be,  they  are 
above  360  pounds  compressional  strength  and  are  0.  K.  for 
shipping  out  on  jobs  as  No.  1  tile.  The  data  as  recorded 
shows  the  tile  to  be  0.  K.  and  up  to  strength  for  all  prac¬ 
tical  purposes. 

301  The  data  on  the  back  side  of  the  data  sheet,  Roos’ 

Exhibit  No.  5,  pertains,  to  the  making  of  a  cellular 

product  or  tile  by  the  use  of  saponin  and  gum  and  the  first 

tile  is  made  out  of  the  first  settle  off  the  machine.  These 

tile  were  made  on  the  24th  dav  of  August,  1922.  The  data 

was  written  on  the  sheet  at  that  time  bv  me.  They  were 

made  in  the  same  way  as  the  tile  made  on  the  previous  day, 

that  is,  by  making  up  a  solution  of  saponin  and  gum  and 

beating  it  to  a  permanent  foam  and  then  mixing  it  in  a 

mixture  of  first  settle  stucco  and  water  and  the  tile  cast  in 

the  regular  wav  from  this  mix.  We  also  made  four  cvlin- 

ders  on  this  date  from  the  mixture.  I  tested  the  cvlinders 

% 

and  recorded  the  data  on  these  tests.  This  is  the  data 
which  is  recorded  at  the  bottom  of  the  back  side  of  Roos’ 
Exhibit  No.  5.  We  got  the  wet  weight  of  the  cylinders  and 
the  dry  weight  and  the  compression  or  strength  test  of  the 
cylinders.  These  compression  tests  showed  that  the  tile 
were  up  to  our  standard  specifications  and  were  0.  K.  to 
ship  out  as  number  1  tile  for  all  purposes  that  tile  would 
be  used.  According  to  the  strength  as  given  on  the  data  on 
this  date  these  tile  would  be  practical  for  all  uses. 

I  do  not  know  where  any  of  these  tile  which  were  made 
on  August  23, 1922,  and  on  August  24,  1922,  are.  A  sample 
of  these  tile  was  shipped  to  the  Chicago  laboratory  and  my 
recollection  is  that  other  samples  were  kept  at  Fort  Dodge. 

Roos’  Exhibit  No.  5  offered  in  evidence. 
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Cross-examination. 

i 

By  Mr.  Newton:  j 

At  the  time  we  made  the  data  of  Boos’  Exhibits! 5  and  9 
we  usually  kept  them  in  a  loose-leaf  notebook  which  were 
kept  at  the  laboratory  at  Fort  Dodge.  I  did  not  a^ply  any 
other  tests  to  these  tile.  According  to  the  tests  recorded 
on  Boos’  Exhibits  No.  5  and  No.  9,  the  tile  should!  last  as 
long  as  any  standard  tile  that  we  would  make,  blit  I  did 
not  test  it  for  that.  I  did  not  test  whether  Ithe  tile 
302  would  stand  moisture  and  not  fall  to  pieces.  The 
only  thing  that  I  did  test  the  cylinders  for  was  com¬ 
pression.  These  tests  were  made  at  Fort  Dodge  in  the  tile 
plant.  Mr.  Buge  was  present  during  some  of  these  tests. 


Bcdirect  examination. 

By  Mr.  Hansen:  !  • 

The  U.  S.  Gypsum  Company  never  ran  any  njoisture 
tests  on  partition  tile  that  they  were  manufacturing  at 
Fort  Dodge  during  the  year  1922,  and  during  my  connec¬ 
tion  with  them  at  Fort  Dodge  to  ascertain  whether  the 
partition  tile  which  they  were  selling  was  satisfactory  as  a 
commercial  and  practicable  product. 

! 

Becross-examination. 

By  Mr.  Newton:  j 

We  did  not  sell  any  of  these  tile.  I  do  not  know  hcfw  long 
we  kept  them  and  I  do  not  know  what  became  of  them  fur¬ 
ther  than  that  one  was,  or  at  least  one,  was  sent  to  Chicago 
and  that  they  were  around  the  plant  for  some  time.  We 
never  made  any  for  sale.  I  do  not  know  why  they  pid  not 
sell  them. 

Bedirect  examination. 


By  Mr.  Hansen: 

I  had  nothing  to  do  with  the  selling  end  of  the  Gypsum 
Company.  I  left  Fort  Dodge  in  the  latter  part  of  May, 
1925.  I  never  made  a  search  to  see  if  the  tile  referred  to  on 
Boos’  Exhibits  Nos.  5  and  9  could  be  located. 
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Recross-examination. 

By  Mr.  Newton: 

I  do  not  know  what  Mr.  Roos  expected  to  do  with  those 
tile.  He  made  them  in  order  to  make  a  light  weight  cellular 
tile,  that  is  to  lighten  the  weight  of  the  tile  and  put 
303  them  out  as  a  regular  product.  I  do  not  know  why 
he  did  not  put  them  out  w’hen  he  made  them. 

Redirect  examination. 

By  Mr.  Hansen: 

There  is  no  i  reason  whv  I  should  know  why  these  tile 
were  not  put  out  on  the  market  immediately  after  they 
were  made.  I  had  nothing  to  do  with  that  end  of  the  work 
at  all. 

Walter  J.  Ruge. 

Walter  J.  Ruge,  a  witness  called  on  behalf  of  the  party 
Roos,  having  been  duly  sworn,  did  testify  as  follows: 

Direct  examination. 


By  Mr.  Hansen: 


My  name  is  Walter  J.  Ruge,  my  age  26  years,  occupation 
a  clerk  and  my  residence  is  at  Batavia,  New  York.  I  have 
been  employed  by  the  U.  8.  Gypsum  Company  altogether 
about  four  years.  I  entered  the  employ  of  the  Gypsum 
Company  at  Fort  Dodge  in  February,  1922.  The  character 
of  my  work  was  the  testing  of  samples  of  gypsum  plaster 
which  was  manufactured  in  the  warehouse  of  that  plant.  I 
was  senior  tester  until  about  November  of  1922  and  worked 


under  the  direction  of  Mr.  Roos.  Mv  duties  as  tester  under 

* 

the  direction  of  Mr.  Roos  consisted  of  testing  plaster  sam¬ 
ples  taken  from  the  warehouse,  that  is,  the  shipments  of 
plaster  and  the  testing  of  samples  from  foreign  mills,  that 
is,  I  mean  by  foreign  mills  samples  outside  of  the  plant 
which  were  sent  in  from  that  territory.  My  work  partially 
consisted  of  helping  Mr.  Roos  perform  tests  made  in  his 
laboratory  when  the  other  duties  were  slack. 
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I  assisted  him  in  making  a  block  with  a  paper  'cover  and 
also  at  one  time  I  assisted  in  making  some  speci- 
304  mens  of;  board.  In  the  case  of  the  block  I  Recall  dis¬ 
tinctly  cutting  the  paper  for  the  block  ancl  forming 
it  into  the  mold,  bending  it  into  the  shape  of  the  mold.  I  re¬ 
call  cutting  paper  for  the  wall  board  specimens  apd  placing 
it  in  the  molds.  I  witnessed  the  making  of  these  specimens. 
I  first  saw  Roos’  Exhibit  No.  10  some  time  in  1922.  Not 
very  long  before  I  left  the  department  in  the  first  part  of 
November.  I  would  sav  within  a  month  and  a  half.  In 
other  words,  the  block  of  Roos’  Exhibit  No.  10  was  made 
perhaps  a  little  longer  than  within  a  month  and  a  half  of 
November  1st,  1922.  I  identify  this  block,  Roosi’  Exhibit 
10,  as  being  the  one  which  I  saw  at  that  time  because  in  my 
mind  I  recall  this  end  of  the  block  having  been  ^cored  in 
that  particular  fashion.  As  a  matter  of  fact  the  block  lay 
around  the  laboratory  and  I  had  the  ability  to  mark  that  on 
my  memory.  I  remember  that  distinctly.  Other  than  that 
I  identify  Mr.  Roos’  writing  there. 

I  cut  the  paper  used  in  the  making  of  the  block,  Roos’  Ex¬ 
hibit  10,  under  Mr.  Roos’  direction.  He  asked  me  to  secure 

7  #  I 

a'  piece  of  paper  and  cut  it  to  the  shape  of  the  mold.  The 
mold  was  an  aluminum  mold,  the  inside  dimensions  being 
approximately  the  size  of  this  block. 

I  witnessed  the  pouring  of  the  gypsum  material  in  this 
mold.  I  do  not  know  who  else  was  present  at  the  jtime.  I 
recall  that  Mr.  Roos  and  myself  were  present.  1  do  not 
know  how  the  gypsum  mix  was  made.  I  saw’  it  made  but  as 
to  the  constituency  of  it,  I  do  not  know.  He  mixed  the 
products  up  in  a  white  bowl  with  an  egg  beater  aiid  when 
this  was  all  beaten  up  he  poured  it  into  a  gypsum  piixture 
and  the  combined  ingredients  were  poured  into  th;e  mold. 
The  mixture  that  he  poured  the  foam  into  was  a  mixture  of 
gypsum  and  water.  After  he  made  the  mixture  hej  poured 
it  into  the  mold  and  scored  it  off.  I  saw  the  block  jafter  it 
was  removed  from  the  mold.  I  saw’  Mr.  Roos  make  some 
specimen  wall  board  in  his  laboratory  prior  to  November 
1,  1922.  | 

I  assisted  Mr.  Roos  in  making  wall  board  specimens  by 
cutting  the  paper  to  fit  into  the  mold  and  did  so  under  Mr. 
Roos’  direction. 

The  mold  was  an  iron  frame,  that  is,  the  bed  plate 
was  made  of  iron  and  exactly  the  dimension  of  the 


305 
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board,  and  had  an  iron  band  around  the  sides.  I  should 
say  the  dimensions  of  the  inside  of  the  mold  were  approx¬ 
imately  18  x  24  inches  or  12  inches  by  18  inches.  The  lat¬ 
ter  dimension  was  correct. 

I  assisted  Mr.  Roos  in  the  making  of  the  wall  board 
specimens  which  he  made  from  a  foam  which  he  poured 
into  a  mixture  of  gypsum  and  water  within  the  period  of  a 
month,  I  should  say,  after  the  making  of  the  paper-covered 
block,  Roos*  Exhibit  No.  10. 

I  cannot  state  the  exact  date  but  it  was  within  a  month 
and  a  half  before  I  left  for  my  new  position,  which  was 
about  the  first  of  November,  1922. 

The  paper  which  I  cut  and  from  which  these  wall  board 
specimens  were  made  was  taken  from  the  plant  and  was 
the  paper  ordinarily  used  in  the  manufacture  of  Sheetrock. 

I  know  that  I  saw  the  wall  board,  Roos’  Exhibit  No.  11 
before  because  I  can  identifv  mv  handwriting  on  that 
board.  I  first  saw  it  some  time  prior  to  November  1,  1922. 
As  I  look  at  the  board  my  handwriting  is  on  the  lower 
right  corner.  The  words  in  mv  handwriting  are 
‘ 1  Series  2  back’’.  It  must  have  been  sometime  between  the 
middle  of  September  and  the  end  of  September,  1922,  per¬ 
haps  later,  but  I  doubt  it,  when  I  placed  that  writing  on  the 
board,  Roos’  Exhibit  No.  11.  This  writing  was  placed  on 
the  exhibit  before  the  board  was  made  up,  that  is,  the  same 
day  but  previous  to  the  casting.  The  reason  for  putting 
my  handwriting  on  was  to  identify  the  sample  in  case  Mr. 
Roos  would  have  any  use  of  the  information  later.  We 
wanted  to  separate  the  identity  of  the  samples.  I  put  my 
handwriting  on  Roos’  Exhibit  11  when  I  got  the  paper  for 
making  that  board  and  before  the  cellular  core  was  poured. 
I  merely  assisted  in  cutting  the  paper  used  in  connection 
with  the  making  of  the  specimen  wall  board,  Roos’  Exhibit 
No.  11.  I  may  have  been  there  when  it  was  made  and  I 
may  have  seen  it  but  I  paid  no  particular  attention.  It 
was  not  a  part  of  my  duty  to  do  so.  My  duty  was 
306  merely  to  cut  the  paper.  I  cut  the  paper  for  both 
sides  of  the  wall  board,  Roos’  Exhibit  No.  11. 

The  mold  was  a  heavy  iron  mold  with  a  heavy  bed  plate 
and  a  heavy  top  cover  with — I  believe  I  am  right — handles 
on  the  side  to  place  the  top  plate  on  the  cast  product.  This 
mold  at  the  time  I  fit  the  paper  to  it  was  in  the  laboratory 
of  the  gypsum  company  at  Fort  Dodge,  that  is,  Mr.  Roos’ 
laboratory.  Mr.  Roos  instructed  me  to  cut  the  paper. 
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I  identify  Roos’  Exhibit  No.  14  as  having  been  made  the 
same  day  as  was  Exhibit  No.  11.  In  connection  with  the 
making  of  Roos’  Exhibit  No.  14  I  did  identically  the  same 
as  I  did  with  Exhibit  No.  11. 

I  cut  the  paper  for  Roos’  Exhibit  No.  14  at  the  same  time 
as  I  cut  the  paper  for  Roos’  Exhibit  No.  11.  I  know  that 
Roos’  Exhibit  No.  14  is  one  which  I  saw  before  by  iny  hand¬ 
writing  which  appears  on  the  upper  right  hand  corner.  It 
is  written  in  pencil  and  consists  of  the  wards' 4  Series  back”. 
I  placed  this  writing  on  the  specimen  of  Roos’  Exhibit  No. 
14  at  the  same  time  that  it  was  placed  on  Exhibij  No.  11. 
The  writing  wras  placed  on  this  exhibit  prior  to  th^  making 
of  the  board. 

It  was  customary  for  me  to  assist  Mr.  Roos  in  otjier  work 
in  the  laboratory  in  connection  wdth  this  cellular  gypsum 
product.  At  one  particular  instance  we  cast  some  tile  of 
cellular  gypsum.  I  believe  this  wras  before  the  existence  of 
the  board  exhibit.  I  am  not  certain  that  it  w’as  ijfter  the 
exhibit  of  the  paper  covered  block,  Roos’  Exhibij  No.  10. 
I  do  not  recollect  wdiether  I  assisted  Mr.  Roos  in  the  mak¬ 
ing  of  this  cellular  gypsum  tile  before  I  cut  the  pjaper  for 
the  block  of  Roos’  Exhibit  No.  10  or  whether  it  was  after¬ 
wards.  It  wTas  done  before  the  w7all  board  specimens  w’ere 
made. 

307  When  these  cellular  gypsum  tile  were  made  Mr. 

Leimcr  and  mvself,  I  believe  Mr.  Roos  was  there 
a  part  of  the  time,  at  least  Mr.  Leimer  and  I  mixed  the 
solution  which  wras  added  to  the  gypsum  water  m}x.  This 
was  a  solution  of,  as  I  understood  it — I  am  not  aj  chemist 
— saponin  to  create  a  foam.  We  called  it  Foamitp.  That 
is  all  that  I  knew  it  by.  It  w’as  a  powder  added  to  water 
and  beaten. 

I  assisted  in  beating  this  solution.  We  used  an  egg  beater 
and  a  white  bowl.  When  the  solution  was  placed  I  into  the 
bowl  and  before  it  w’as  beaten  it  wras  a  brownish  liquid.  It 
was  beaten  enough  to  tire  ourselves  out.  After  beating  we 
obtained  a  mass  of  foam  that  tilled  the  dish.  We  then  put 
this  foam  into  the  gypsum  water  mix.  I  then  did  j  nothing 
with  that  but  I  believe  it  was  stirred,  that  is,  intermingled 
with  the  gypsum  mix.  This  was  done  by  Mr.  Leimer.  I 
saw  it  done.  This  mixture  of  foam  and  gypsum  inix  was 
then  cast  into  the  blocks,  that  is,  gypsum  blocks.  An  iron 
frame  about  twelve  inches  by  thirty  inches  was  use^l.  This 
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frame  is  ordinarily  called  the  mold.  I  witnessed  the  cast¬ 
ing  of  this  mixture  in  these  molds.  I  then  went  back  to 
my  regular  duties.  I  saw  this  tile  after  they  were  removed 
from  the  mold  casuallv  in  the  laboratorv  after  thev  were 

*  mt 

dry.  That  would  be,  I  should  say,  within  three  days.  They 
were  then  in  Mr.  Roos ’  laboratory.  I  inspected  them  merely 
to  see — to  compare  them  with  the  regular  product,  see  if 
they  really,  for  my  own  interest,  whether  they  came  up 
to  the  regular  run  of  tile  at  the  plant,  comparable.  They 
were  virtually  as  good,  or  better  than  the  regular  run.  I 
have  spent  about  a  year  in  the  block  game,  and  I  have  never 
seen  tile  that  were — I  want  to  repeat  that:  the  tile  were 
fully  as  good  as  any  I  have  seen  in  my  experience.  I  lifted 
these  tile  and  I  should  say  they  were  lighter  than  the  other 
standard  run  of  tile. 

308  Cross-examination. 

Bv  Mr.  Newton: 

Upon  inspection,  I  find  sawdust  in  Roos’  Exhibit  No.  11 
but  not  in  Robs’  Exhibit  No.  14.  I  do  not  know  when  the 
U.  S.  Gypsum  Company  quit  using  sawdust  in  their  prod¬ 
uct.  I  do  not  believe  there  is  any  sawdust  in  Exhibit 

No.  10. 

The  first  tile  made  with  this  cellular  structure  that  I 
remember  seeing  was  made  in  August ;  between  the  middle 
of  August  and  the  end  of  August,  1922.  It  did  not  have 
any  sawdust  in  it.  I  do  not  know  what  those  tile  were 
made  of.  Those  particular  tile  as  far  as  I  know  were  never 
put  to  any  practical  use.  I  never  made  any  more  tile  like 
the  ones  that  were  made  in  August,  1922,  and  I  don’t  re¬ 
call  how  many  were  made  in  August,  1922;  we  may  have 
made  three  or  four  to  my  knowledge.  I  do  not  know 
whether  the  idea  was  in  the  nature  of  an  experiment,  that 
was  not  for  me  to  know.  I  do  not  know  that  they  were 
ever  put  into  use.  They  were  not  put  into  use  during  the 
time  of  my — while  I  was  employed  in  that  department.  I 
was  employed  in  Mr.  Roos’  Department  and  connected  with 
his  laboratory  until  sometime  in  November,  about  the  first, 
and  then  I  went  to  the  Block  Plant  in  the  laboratory  there. 

After  these  tile  were  completed  I  had  nothing  to  do  with 
them.  I  did  not  test  them  in  any  way.  From  my  experi¬ 
ence  of  seeing  tile  similar  to  the  regular  run  of  products, 
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and  this  tile  I  was  able  to  determine  to  my  own  satisfaction 
that  these  were  satisfactory  tile.  In  answer  to  the  ques¬ 
tion,  “Can  you  look  at  these  tile  and  boards  and  just  by 
casual  inspection  tell  whether  they  are  going  to  last,  and 
whether  they  are  efficient  and  going  to  stand  the  test  of 
time  and  stand  the  tests  that  ordinary  tile  would  be  sub¬ 
jected  to?”  Mr.  Ruge  answered,  “Merely  by  comparing 
them ;  I  could  not  give  data.  I  had  taken  none.j  Through 
natural  experience,  it  seems  to  me  that  they  w0re  perfect 
products.”  The  only  way  I  have  of  judging  them 
309  though  is  just  from  an  inspection  of  them.  I  had 
nothing  to  do  with  it. 

Two  or  three  boards  were  made  at  the  time  Roos’  Exhib¬ 
its  Nos.  11  and  14  were  made.  I  do  not  know  what  they 
were  made  for  since  I  had  nothing  to  do  with  manufactur¬ 
ing  those  boards  except  placing  the  paper  in  j  the  mold. 
Mr.  Roos  and  I  came  to  no  understanding  regarding  what 
they  were  to  be  used  for.  I  never  had  the  impression  that 
they  were  to  be  used  commercially.  I  was  merely  assisting 
Mr.  Roos.  I  do  not  remember  that  I  ever  sawthe  foam 
that  was  actually  used  in  the  construction  of  Roos’  Ex¬ 
hibits  Nos.  11  and  14.  j 

I  assisted  Mr.  Roos  in  making  some  tile  of  this  foamv 
material  in  1922  but  I  had  nothing  to  do  with  the|  cylinders, 
but  I  believe  they  were  made.  I  did  not  assist  j  in  testing 

the  cvlinders.  I  mav  have  seen  some  of  them! tested.  I 
*  _ 

never  saw  the  tile  tested. 


Cross-examination. 


By  Mr.  Byrne: 


At  the  time  the  boards  Roos’  Exhibits  Nos.  [LI  and  14 
were  made,  we  could  have  made  as  many  as  |Mr.  Roos 
called  for  and  could  have  made  quite  a  number, 

P.  F.  Theobald. 


P.  F.  Theobald,  a  witness  called  on  behalf  of  j  the  party 
Roos,  having  been  duly  sworn  did  testify  as  follows: 


Direct  examination. 

By  Mr.  Hansen : 

My  name  is  P.  F.  Theobald;  my  age  44;  and  I  reside  in 
Hinsdale,  Ill.,  at  194  North  Monroe  St.  I  am  assistant  chief 
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engineer  for  the  United  States  Gypsum  Company  and  have 
been  so  employed  since  November,  1924.  I  have  been  in  the 
employ  of  the  United  States  Gypsum  Company  a  little 
over  seventeen  years.  Before  being  made  an  assist- 

310  ant  chief  engineer  of  the  Company,  I  was  Works 
Manager  at  Oakfield,  New  York,  for  nine  months, 

and  before  I  went  to  Oakfield,  I  was  Works  Manager  at 
Fort  Dodge,  Iowa.  While  at  Fort  Dodge,  as  Works  Man¬ 
ager  at  the  time,  I  had  complete  charge  of  the  plant.  My 
local  duties  were  to  look  after  the  entire  plant  and  be 
responsible  for  it.  I  was  Works  Manager  at  Fort  Dodge 
during  the  years  1922  and  1923.  I  first  went  to  Fort  Dodge 
in  December,  1921,  then  I  went  back  to  my  home  and  then 
back  to  Fort  Dodge  in  January,  1922  and  started  as  Works 
Manager  approximately  the  first  of  February,  1922.  I  was 
Works  Manager  at  the  Fort  Dodge  Plant  of  the  United 
States  Gypsum  Company  during  the  months  of  June,  July, 
August,  September  and  October  of  1922. 

I  have  known  Mr.  Roos  for  a  number  of  years.  He  came 
to  Fort  Dodge  at  the  time  I  went  there,  that  is  as  Chief 
Chemist  there.  During  the  months  of  June,  July,  August, 
September  and  October,  1922,  Mr.  Roos  had  charge  of  the 
laboratory,  of  all  work  that  was  going  on,  experimental 
work,  and  practically  all  the  routine  work  and  everything 
in  connection  with  the  laboratory,  research  work,  etc.  Dur¬ 
ing  these  months  of  1922,  Mr.  Roos  was  particularly  work¬ 
ing  most  of  the  time  on  lightweight  tile  and  board  trying 
to  get  lightweight  board  and  tile.  He  tried  quite  a  number 
of  things.  His  object  was  to  get  a  foam  something  of  that 
sort  which  would  stand  up  from  air  bubbles,  and  get  the 
lightweight  in  that  way.  He  made  mixtures  with  the 
foam  material  and  the  stucco,  mixed  them  together  and 
made  samples.  To  start  with,  he  made  them  into  blocks  or 
small  samples.  He  mixed  the  foam  and  then  put  the  foam 
in  with  the  stucco  and  then  mixed  them,  and  did  not  dump 
them  all  in  together. 

I  cannot  give  any  date  as  to  when  Mr.  Roos  first  prac¬ 
ticed  this  process,  but  as  I  can  remember  it  was  in  the 
spring  or  summer  of  1922  when  I  had  anything  to  do  with 
it.  Mr.  Roos  used  saponin  and  soap  bark  as  I  remember. 
I  know  some  samples  were  sent  from  Chicago,  that 

311  is,  were  ordered  through  Chicago  and  I  know  of  one 
case  where  we  got  one  sample  from  a  local  drug- 
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store  in  Fort  Dodge;  that  which  came  from  Chipago,  as  I 
remember  it,  was  a  two  pound  sample  of  saponinj  I  should 
say  this  was  sent  from  Chicago  sometime  in  August,  1922. 
The  material  which  was  procured  locally  for  tike  making 
of  foam  was  soap  bark.  One  of  our  laboratory  imen  went 
to  a  drugstore  and  asked  them  what  they  used,  or  what 
they  had  there  that  could  be  used,  and  the  druggist  sug¬ 
gested  soap  bark  and  he  happened  to  have  a  liftle  bit  at 
the  drugstore  there,  which  he  brought  back  with  fim.  I  do 
not  remember  who  it  was  that  obtained  the  soap  bark  at 
the  drugstore  at  Fort  Dodge.  I  believe  he  wpnt  to  the 
drugstore  under  Mr.  Roos’  instructions.  He  wa^  working 
for  Mr.  Roos.  I  have  personal  knowledge  that  this  man 
went  to  the  drugstore.  I  should  say  this  was  sojnetime  in 
August,  1922,  and  I  think  it  was  before  the  samples  of 
saponin  were  sent  to  Mr.  Roos  from  Chicago. 

The  practice  at  Fort  Dodge  in  handling  outgoing  mail 
was  to  have  all  letters  signed  by  the  Works  [Manager. 
The  letters  which  did  not  bear  much  importance  or  reports 
were  usually  stamped,  but  any  letters  of  importance  came 
over  my  desk  and  I  signed  them  personally.  I  always  read 
the  letters  which  I  signed  personally.  The  letter,  Roos’ 
Exhibit  No.  2,  is  a  letter  which  I  signed  on  June  30,  1922. 
I  read  the  letter  before  I  signed  it.  Mr.  Roos  dictated  or 
composed  it,  I  knew  this  at  the  time  I  signed  tjie  letter. 
I  did  not  take  any  part  in  writing  that  letter,  r^or  in  in¬ 
structing  Mr.  Roos  to  write  it,  or  inspire  that  letter  in 

anv  wav. 

•  * 

I  did  not  in  particular  suggest  any  of  the  s 
of  the  letter,  Roos’  Exhibit  No.  2,  but  in  a 
we  would  talk  over  these  things  in  the  laboratory,  fut  I  did 
not  dictate  any  part  of  this  letter  to  Mr.  Roos.  I  under¬ 
stood  the  subject  matter  of  that  letter  when  I  signed  it. 

Mr.  Roos  was  doing  all  that  work  at  the  time  land  nat¬ 
urally  I  supposed  that  Roos  would  be  the  inventjor  on  it. 
He  had  charge  of  the  work  and  was  doing  it.  fie  made 
the  experiments. 

I  know  that  the  letter,  Roos’  Exhibit  Nj).  2  was 
312  received  in  the  production  department  of  the  Chi¬ 
cago  office  of  the  U.  S.  Gypsum  Company  because  it 
is  stamped  here  as  being  received  on  July  3,  1922.! 

I  signed  the  letter,  Roos’  Exhibit  No.  6,  on  Aiigust  28, 
1922,  and  read  this  letter  before  I  signed  it.  At  tlje  time  I 
signed  it,  I  knew  that  Mr.  Roos  composed  it.  I  did  not 
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take  any  part  in  the  dictating  or  the  composing  of  that 
letter.  I  made  no  suggestions  to  Mr.  Roos  in  connection 
with  the  subject  matter  of  this  particular  letter.  This 
letter  was  received  by  the  production  department  at  Chi¬ 
cago  on  August  29,  1922. 

Mr.  Roos  made  a  number  of  experiments  in  the  laboratory 
at  Fort  Dodge  during  the  time  that  I  was  Works  Manager 
there.  He  made  his  mixture  and  made  them  into  block  or 
what  you  may  call  tile.  He  also  made  some  items  to  see 
how  it  would  work  out  after  making  his  experiments.  I  saw 
all  this  tile  that  were  made  at  that  time  and  I  inspected 
them.  Those  which  I  inspected  were  very  good  tile.  I 
figured  that  he  had  something  there  which  was  rather  ahead 
of  anvthing  we  had  before.  This  was  the  middle  of  the 
summer  as  I  remember;  it  must  have  been  around  August; 
that  is,  around  there  somewhere,  of  the  year  1922.  in  an 
all  around  general  way,  these  tile  that  I  inspected  in  Mr. 
Roos’  laboratorv  were  a  lighter  tile  than  what  we  had  been 
making.  They  were  strong  tile.  The  compression  tests 
showed  that  they  were  as  good  or  better  than  what  we  had. 
I  should  say  he  made  those  tile  the  next  day  after  he  pro¬ 
cured  the  soap  bark.  As  I  remember,  that  soap  bark  was 
brought  down  there  in  the  evening  and  he  used  it  the  next 
day  for  experiments.  The  soap  bark  was  procured  in  a 
small  paper  bag. 

Mr.  Roos  sent  a  sample  of  some  tile  he  made  to  the 
Chicago  office.  He  sent  that  sample  in  August,  I  would  say 
towards  the  latter  part  or  the  middle  of  August.  He  sent 
this  sample  tile  to  Chicago  within  a  few  days  after  it  was 
made,  giving  it  just  time  enough  to  make  them  and  dry 
out  enough  to  ship  them.  I  saw  Mr.  Roos  making 
313  lots  of  other  specimens  of  this  lightweight  cellular 
structure.  He  did  not  always  make  them  into  tile. 
He  would  make  them  into  any  sort  of  a  form  he  had  there 
to  get  a  sample;  and  he  made  some  into  boards,  that  is, 
wallboards. 

Q.  75.  Did  you  see  this  wallboard  after  they  were  made 
bv  Mr.  Roos  which  embodied  this  cellular  structure?  A. 
I  saw  a  number  of  them,  yes. 

Those  I  saw  him  make  were  made  in  the  laboratorv.  He 

* 

built  a  form  and  used  his  paper  to  pour  his  material  be¬ 
tween  them,  and  tried  to  make  it  as  near  the  conditions  as 
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we  made  the  board  in  the  Sheetrock  plant  as  he  j  could.  A 
man  named  Huge  was  in  there  and  Leimer  was; really  his 
assistant.  I  saw  a  number  of  these  wallboard-  hfter  they 
were  completed.  They  looked  very  good  all  around;  tested 
them  in  every  way  we  thought  was  necessary  I  and  they 
showed  up  very  well. 

I  left  the  Fort  Dodge  plant  in  1924.  Most  of  the  wall- 
board  specimens  that  Mr.  Roos  made  in  his  laboratory  were 
sent  in  to  Chicago.  These  were  a  lighter  weight  board  than 
the  standard  wallboard  the  U.  S.  Gypsum  Company  was 
then  manufacturing  at  the  Fort  Dodge  plant  and  as  far  as 
their  usefulness  was  concerned,  they  would  sthnd  every 
purpose  that  the  other  board  would  stand,  and  in  sbme  cases 
even  better. 

Roos’  Exhibit  No.  8  was  a  letter  that  was  writtei)L  to  me  by 
Mr.  Brookbv.  I  first  saw  that  letter  on  Augustj  16,  1922. 
It  is  stamped  as  received  on  that  date,  and  I  got  all  letters 
within  a  few  minutes  after  they  were  stamped. 

All  incoming  mail  was  taken  to  the  clerk  in  |  the  office 
which,  at  that  time,  was  our  stenographer.  She  opened  all 
the  mail  and  sorted  all  the  mail  she  knew  I  was  interested 
in  and  turned  it  over  to  me  immediatelv  after  the  mail  was 

•f 

sorted.  The  same  party  that  opened  up  the  mail,!  fixed  the 
time  stamp  on  it  as  soon  as  it  was  opened  up  and  jthen  that 
mail  which  was  addressed  to  me,  was  submitted  to  me  by 
the  stenographer  or  clerk.  I  read  these  letters  over  and 
then  turned  them  over  to  the  parties  who  were  working  on 
them,  or  who  were  to  take  care  of  them  afterwards. 
314  I  read  the  letter,  Roos’  Exhibit  No.  8,  as  doon  as  it 
was  placed  on  my  desk  and  then  I  turned  it  over  to 
Mr.  Roos  at  the  laboratory. 

Roos’  Exhibit  No.  18,  is  a  requisition,  or  what  wb  call  the 
yellow  sheet,  as  we  got  them  at  Fort  Dodge.  It  shows  that 
the  material  was  ordered  from  Chicago.  This  Ejxhibit  is 
stamped  as  being  received  at  Fort  Dodge  on  July  12,  1922. 

Roos’  Exhibit  No.  19,  is  a  sheet  sent  out  of  the  purchas¬ 
ing  department  from  Chicago  showing  that  the  material 
was  shipped.  We  received  these  sheets  to  show  us  that 
they  were  following  the  material  and  it  had  been  shipped 
so  we  could  look  for  it.  This  Exhibit  indicates  th^it  it  was 
shipped  to  Fort  Dodge.  Exhibit  No.  19  was  received  at 
Fort  Dodge  because  it  is  stamped  here  ‘  ‘  Received  j  July  18, 
1922”.  When  we  wanted  material,  we  made  requisition  for 
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the  Chicago  office,  and  they  in  turn  would  order  the  ma¬ 
terial,  and  in  ordering  it,  when  they  order  it,  make  out  an 
order  for  it,  and  we  would  get  in  return  what  we  called  the 
yellow  slip,  which  was  a  copy  of  the  order  which  would 
come  back  to  the  mill,  which  would  show  us  it  had  been 
ordered,  who  from,  what  date,  etc.  and  how  it  was  ordered. 
Roos’  Exhibit  No.  18  is  such  an  order  slip  as  I  have  de¬ 
scribed.  It  shows  that  Chicago  ordered  that  material,  and 
this  is  the  slip  we  got  back  showing  that  it  was  ordered. 
They  would  follow  this  order  slip  through  the  purchasing 
department,  and  as  soon  as  they  found  out  it  was  shipped, 
they  would  send  us  this  slip  (pointing  to  Roos’  Exhibit 
No.  19)  showing  what  date  it  had  been  shipped. 

Floyd  M.  Thorman  has  been  with  the  Company  some 
time.  He  had  charge  of  the  laboratory  at  some  of  the 
plants,  and  was  finally  in  Chicago  at  the  Chicago  laboratory. 
I  do  not  remember  of  ever  making  out  a  requisition  for  the 
soap  bark  that  was  purchased  locally  at  Fort  Dodge.  It 
was  a  very  small  amount  and  as  I  remember  it,  the  labora¬ 
tory  man  went  right  up  and  brought  it  right  back  with  him. 

It  was  a  very  small  amount. 

315  Roos’  Exhibits  Nos.  18  and  19  offered  in  evidence. 

Cross-examination. 

By  Mr.  Newton: 

The  report  of  August  9  referred  to  in  the  first  line  of 
Mr.  Brookby’s  letter,  Roos’  Exhibit  No.  8,  was  made  on, 
I  should  say,  three  or  four  or  five  sheets.  It  was  made  out 
in  regard  to  the  findings  of  his  experiments  in  the  labora¬ 
tory.  These  experiments  were  on  the  casein  board.  This 
casein  board  was  a  cellular  structure  board.  I  could  not 
produce  this  report  myself  because  it  was  sent  in  to 
Chicago. 

From  my  experience  of  gypsum  structures,  I  would  say 
they  could  be  used  for  both  interior  or  exterior  construc¬ 
tion.  Gypsum;  tile  and  gypsum  structures  are  not  gener¬ 
ally  used  directly  on  the  weather.  Over  a  great  length  of 
time,  weather  causes  them  to  deteriorate,  although  we 
have  had  them  exposed  to  the  weather  for  a  number  of 
years  in  cases  which  I  have  seen.  They  do,  however,  de¬ 
teriorate  in  the  course  of  time  quicker  than  Portland 
cement  would.  The  cylinders  that  Mr.  Roos  constructed 
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in  1922  would  stand  the  outside  effects  of  father  as 
much  as  any  of  the  others  would.  I  know  this  because  we 
exposed  some  of  them  to  the  weather,  that  is,  tried  them 
to  see  what  they  would  do.  We  did  this  with  some  small 
samples.  These  samples,  however,  were  not  th^  cylinders. 
They  were  just  some  of  the  board-  that  we  ipade  from 
similar  material.  These  board-  were  exposed  during  the 
summer  of  1922.  These  boards  were  made  the  summer 
or  after  I  don’t  remember  the  exact  month  or  c(ate.  I  am 
sure  that  those  cylinders  were  made  and  exposed  in  the 
summer  of  1922.  I  do  not  remember  the  length  of  time 
that  they  were  exposed  as  I  did  not  pay  any  particular 
attention  to  them  after  that.  I  do  not  know !  how  they 
came  out  after  that  time.  I  do  not  know  howl  long  thev 
were  exposed.  I  do  not  know  whether  they  were  exposed 
for  two  rears  or  not.  As  far  as  I  know  thev  were  not 

•  •  j 

exposed  for  three  years.  I  didn’t  knovt  anything 
316  about  them  after  they  were  exposed.  We  just  nailed 
them  up  on  a  board  or  studding  or  something  like 
that,  but  I  don’t  know  where  they  were.  I  dpn’t  know 
whether  thev  remained  there  for  two  or  three  veairs  because 
I  did  not  see  them  after  that. 

They  also  applied  the  regular  compression  tesjs  to  those 
cylinders  made  in  1922.  They  were  also  dried  an^  \veighed. 
I  do  not  remember  whether  there  was  any  sawdust  in 
them.  We  stopped  using  sawdust  sometime  in  1924;  I  do 
not  know  the  exact  date.  Up  to  that  date,  we  used  saw¬ 
dust  in  all  of  them.  I  think  some  of  those  cylinders  made 
in  1922  were  tried  with  sawdust,  that  is  the  shine  as  we 
made  the  other  board,  and  some  were  made  without  it. 

I  am  not  a  skilled  chemist  but  I  had  some  chemistry  at 
the  University.  I  don’t  know  whether  if  you  exposed  those 
cellular  structures  to  the  atmosphere,  it  would  cause  them 
to  break  down  more  readily  than  if  they  were  nbt  cellular 
because  I  did  not  have  a  chance  to  find  out.  ^je  did  not 
test  it  long  enough  to  find  out. 

We  tested  the  cellular  structure  when  we  made  it  but 
I  do  not  know  how  long.  I  did  not  test  it  for  any  length 
of  time  that  I  know  of  because  I  was  not  there  that  long. 

The  actual  cylinders  made  in  the  laboratory  would  not 
be  of  a  form  so  that  they  could  be  used  for  the  buildings. 
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They  were  simply  made  to  test  the  weight  and  strength, 
both  wet  and  dry. 

I  would  say  that  we  stopped  using  sawdust  in  our  cellu¬ 
lar  structure  around  1924  because  I  was  back  in  Chicago 
about  that  time.  Sawdust  was  used  in  the  cellular  struc¬ 
ture  because  it  had  been  used  on  other  work.  I  do  not 
know  who  suggested  stopping  it.  The  order  to  stop  the 
use  of  sawdust  came  through  Chicago.  Most  orders  came 
from  Chicago  when  we  got  any  changes.  Mr.  Roos  was 
not  at  Chicago  at  that  time.  He  was  at  Fort  Dodge. 

The  first  paragraph  in  the  letter  Roos’  Exhibit 
317  No.  8  refers  to  the  samples  that  were  made  at  that 
time.  That  is,  samples  of  this  cellular  structure. 
I  was  not  worried  about  this  defect  in  these  samples  of 
cellular  structure  referred  to  in  the  first  paragraph  of  the 
letter  Roos’  Exhibit  No.  8  because  we  knew  we  could  find 
wavs  of  overcoming  it.  That  is,  we  knew  it  would  be  a 
defect,  if  it  could  not  be  overcome.  The  problem  to  be 
solved  then  was  just  to  make  a  mixture  so  that  it  would 
stick  to  the  paper  and  the  paper  would  not  peel.  That 
would  be  the  trouble  in  anv  board  if  vou  did  not  make  it 
in  the  right  way.  It  could  be  caused  by  the  way  you  dried 
it,  or  a  number  of  different  ways.  This  was  one  of  the 
problems  talked  about  in  the  first  paragraph  of  the  letter 
Roos’  Exhibit  No.  8.  It  showed  a  defect  on  the  first  ones 
of  the  experiments.  Mr.  Roos  overcame  this  defect  by 
adding  something  to  his  mixture  which  stopped  it.  I  am 
not  familiar  with  just  what  he  did  but  it  solved  the  prob¬ 
lem  that  I  spoke  of.  I  could  not  give  the  date  when  this 
defect  was  solved  but  it  was  shortly  after  the  letter  was 
written — I  do  not  remember  just  when.  Roos  was  working 
on  it  at  the  time.  I  talked  with  Mr.  Roos  about  this  prob¬ 
lem.  This  must  have  been  after  the  letter  Roos’  Exhibit 
No.  8  was  written,  and  this  was  therefore  after  August 
14, 1922. 

In  the  cellular  structure  that  is  mentioned  in  the  first 
paragraph  of  the  letter  Roos’  Exhibit  No.  8,  casein  was 
one  of  the  constituents.  We  used  casein  then.  I  am  not 
sure  who  suggested  the  use  of  casein  but  I  think  Mr.  Roos 
started  it.  The  words,  ‘ ‘too  much  acceleration  under 
former  methods  of  board  operation  caused  the  same 
result”:  appearing  in  the  first  paragraph  of  the  letter 
Roos’  Exhibit  No.  8  referred  to  that  which  will  happen  if 
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you  give  the  board  too  much  acceleration,  especially  if 
you  stir  it  through  the  set  it  would  not  have  the  effect  of 
sticking.  You  ruin  your  product. 

Referring  to  a  copy  of  the  report  of  August  9,  1922, 
from  my  company  I  am  not  familiar  where  I  flight  find 
it.  The  report  was  sent  in  to  the  Chicago  office,  but  I 
don’t  know  what  happened  to  it  after  it  got  there.  I  could 
ask  that  office  to  produce  the  report. 

By  Mr.  Hansen:  In  response  to  the  request  |>f  counsel 
for  Bayer  for  the  report  of  August  9,  referred  to  in  the 
first  paragraph  of  Roos’  Exhibit  No.  8,  attorney^  for  Roos 
have  instructed  the  United  States  Gypsum  Company  to 
search  through  all  of  their  files  in  order  to  find  tliis  report. 
Up  to  date,  the  attorneys  have  not  been  advised  whether 
the  report  has  been  found,  although  the  United  States 
Gypsum  Company  is  still  searching  for  this  report. 

I  do  not  have  the  direction  as  to  the  filing  of  applications 
in  my  department  although  it  is  customary  to '  file  these 
applications  as  soon  as  these  inventions  are  made,  but  I 
would  have  nothing  to  do  with  it.  It  would  be  taken  up 
through  Chicago  if  anything  was  to  be  made,  and 
318  find  out  about  it.  I  do  not  know  why  this  applica¬ 
tion  was  not  filed  earlier.  I  had  nothing  to  do  with 
the  filing  of  the  application. 

The  wallboard  specimens  Roos’  Exhibit  Nos.  jl  and  14 
have  sawdust  in  them.  Roos’  Exhibit  No.  14  does  not 
appear  to  show  any  signs  of  peeling  at  the  edges.  Roos’ 
Exhibit  No.  11,  however,  shows  a  little  on  this  edge  (indi¬ 
cating),  but  I  cannot  tell  whether  somebody  has  |  torn  that 
off  before  or  not.  If  this  edge  has  not  been  disturbed  it 
shows  the  defect  referred  to  in  the  first  paragraph  of  the 
letter  Roos’  Exhibit  No.  8.  If  it  has  been  disturbed,  it 
would  not  show’  this  defect.  That  is  all  I  can  $ee.  This 
defect  can  be  discovered  by  inspection. 

Cross-examination. 

By  Mr.  Byrne: 

In  the  last  paragraph  of  the  letter  Roos’  Exhibit  No.  2, 
there  appear  the  words  “Can  you  offer  any  suggestion? 
Do  you  approve  the  theory?”  I  do  not  remembei*  whether 
any  suggestions  were  offered  in  the  answer  to  tfiat  letter. 
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Neither  do  I  remember  what  the  answer  was  to  that  letter. 
The  theory  of  using  that  method  of  foaming  of  course  w’as 
approved.  That  wras  what  we  were  working  at.  I  don’t 
remember  any  answer  to  that  letter  at  present. 

In  the  third  paragraph  of  the  letter  Roos’  Exhibit  No.  2 
appear  the  words  “provided  the  foam  wTas  elastic  and  per¬ 
manent.”  In  order  to  make  the  foam  elastic  and  perma¬ 
nent,  Roos  used  some  material,  the  object  of  it  was  to  give 
the  foam  a  coating  on  the  outside,  to  keep  it  from  breaking 
down  and  make  it  permanent.  I  don’t  remember  what  he 
used  to  give  it  that  coating. 

Casein  was  used  in  the  making  of  test  samples  of  cellular 
structure  in  the  summer  of  1922.  The  purpose  of  the 
casein  ingredient  was  to  make  a  lightweight  board. 
319  Mr.  Roos  was  subordinate  to  me  at  the  Fort 
Dodge  plant.  He  did  not  give  anything  in  writing 
to  me  pertaining  to  the  invention  which  he  signed,  and  I 
don’t  know’  w’hether  he  gave  such  a  writing  to  anyone  else. 

Rice  flour,  gum  arabic  and  tilings  of  that  sort  were  used 
for  preserving  the  foam,  that  is,  keeping  it  from  breaking 
down.  Casein,  by  itself,  w’as  not  used  to  make  the  board 
with  or  as  a  constituent  of  the  foam.  Calcined  gypsum 
w’as  used  to  make  the  board  with.  You  w’ould  not  make 
the  board  out  of  the  foam  alone  without  using  some  gypsum 
with  it. 

We  replaced  saw’dust  by  the  use  of  this  foam  at  one  time. 
I  am  not  familiar  with  the  time  that  w’as  done ;  I  could  not 
give  any  date  on  it.  I  w’as  at  Fort  Dodge  for  about  tw’o 
years  beginning  in  February,  1922. 

In  1922  quite  a  number  of  cylinders  wrere  made  during 
all  these  experiments.  These  cylinders  w’ere  kept  wiien  I 
w’as  there  but  I  do  not  know’  w’hat  w’as  done  with  them 
afterwards.  I  am  not  sure  w’hether  casein  w’as  mixed  with 
the  foam  before  foam  w’as  incorporated  in  the  stucco  mix. 
It  is  my  recollection  that  soap-bark  was  thought  of  some¬ 
time  in  August  of  1922. 

Redirect  examination. 

Bv  Mr.  Hansen : 

During  the  months  of  June,  July,  August,  September 
and  October  of  1922,  stucco  with  saw’dust  in  it  w*as  used 
as  the  core  structure  for  the  w’allboard  that  was  being 
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manufactured  at  the  Fort  Dodge  plant.  To  my  knowledge 
we  used  stucco  and  sawdust  in  the  manufacture  of  wall- 
board  at  Fort  Dodge  as  long  as  I  can  remember.  I  am 
pretty  sure  that  we  were  using  stucco  and  sawdust  in 
Wallboard  at  the  time  I  left  the  Fort  Dodge  plant  but  I 
would  not  say  definitely.  I  don’t  know  whether  they  are 
using  sawdust  and  stucco  in  the  manufacture  of  wallboard 
at  Fort  Dodge  at  the  present  time.  I  have  not  begn  at  Fort 
Dodge  for  a  year  or  two. 

In  the  manufacture  of  gypsum  tile,  tliat  is  the 
320  regular  product  of  the  U.  S.  Gypsum  'Company 
which  was  made  at  the  Fort  Dodge  plant  during  the 
time  that  I  was  Works  Manager  there,  they  never  jemployed 
sawdust  in  the  making  of  that  regular  product.!  If  they 
did  use  sawdust  in  tile,  it  was  only  as  an  experiment.  The 
regular  tile  was  made  of  stucco  and  excelsior. 

Mr.  Roos  did  a  lot  of  his  work  under  Mr.  Brookby’s 
directions  directly. 

I  did  not  dictate  or  write  the  letter  Roos’  Exhibit  No.  2. 

I  just  signed  it  and  read  it  over  before  I  signed  it. 

The  casein  boards  referred  to  in  the  first  paragraph  of 
the  letter  Roos’  Exhibit  No.  8,  were  not  a  regular  product 
of  the  U.  S.  Gypsum  Company  at  that  time.  The  casein 
process  was  not  used  as  a  regular  process  at  that  time. 
A  casein  board  is  a  lightweight  board.  The  only  ones  I 
know  were  made,  were  made  as  samples  in  the  laboratory 
— just  small  pieces  made.  They  were  mixed  up  ih  the  lab¬ 
oratory  and  then  poured  on  the  sheet  of  paper,  the  other 
paper  placed  on  top  to  make  it  as  near  the  regular  condi¬ 
tion  as  could  be.  I  do  not  remember  whether  Lever  saw 
them  making  a  tenacious  foam  solution  and  then  employ¬ 
ing  casein  in  connection  with  it  to  make  a  board  from  it. 

I  cannot  say  whether  in  my  opinion  a  casein  bo^rd  is  the 
same  kind  of  a  board  as  is  a  cellular  cement  boajrd  except 
that  it  is  our  lightweight  board. 

In  making  up  the  samples  which  embodied  thb  cellular 
foam  practice,  Mr.  Roos  used  saponin  and  soapjbark  and 
to  my  own  knowledge  used  casein  in  some  experiments.  He 
also  used  carbide.  In  the  making  of  partition  tile  as  our 
regular  product  manufactured  at  the  Fort  Dodgb  plant  at 
the  time  I  was  there,  I  do  not  remember  of  wjeathering 
tests  being  made  on  tile. 

I  inspected  the  tile  which  Mr.  Roos  made  fiijst  in  the 
laboratory  from  a  tenacious  foam  mixed  with  b  gypsum 
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mix  and  they  looked  very  good.  My  opinion  was  that  they 
were  just  as  good  or  better  than  the  other  tile  with  the 
advantage  of  being  lighter  weight. 

321  If  you  use  too  much  accelerator  in  a  wallboard, 
it  sets  your  material  up  so  fast  that  it  probably 

would  cause  peelers  if  it  sets  before  it  can  take  action  on 
the  paper.  This  will  happen  with  any  gypsum  product 
that  you  are  making  and  is  not  a  defect  that  is  specific  to 
gypsum  products  embodying  the  cellular  structure. 

I  never  had  anything  to  do  with  the  filing  of  patent  ap¬ 
plications  that  covered  inventions  made  by  men  employed 
by  the  U.  S.  Gypsum  Company. 

There  is  no  sign  of  peeling  on  either  side  of  the  wall- 
board,  Roos’  Exhibit  No.  11,  adjacent  to  the  lines  drawn 
in  red  pencil  upon  the  board.  The  bond  is  good  there. 

I  think  the  U.  S.  Gypsum  Company  is  now  making  all 
their  wallboard  with  a  cellular  gypsum  core.  This  present 
manufacture  of  wallboard  with  a  cellular  core  by  the  U.  S. 
Gypsum  Company  came  out  of  Mr.  Roos’  invention. 

James  R.  Kester. 

James  R.  Kester,  a  witness  called  on  behalf  of  the  party 
Roos,  having  been  duly  sworn  did  testify  as  follows: 

Direct  examination. 

Bv  Mr.  Von  Horst: 

•/ 

Mv  name  is  James  R.  Kester.  I  reside  at  908  Winona 
Street,  and  my  age,  30  years.  I  have  been  in  the  U.  S. 
Gypsum  Company  for  about  four  years.  I  am  now  Chief 
Clerk  in  the  Purchasing  Department  of  the  U.  S.  Gypsum 
Company  and  have  been  so  engaged  since  April  24,  1924. 
I  am  the  purchasing  agent’s  administrative  assistant  and 
have  charge  of  all  matters  of  administration  in  the  depart¬ 
ment,  and  in  charge  of  the  files,  the  general  routine  and 
procedure;  alii  correspondence  and  forms  that  relate  to 
the  purchases  before  they  become  closed  transactions  go 

over  mv  desk. 

•/ 

If  a  requisition  for  material  is  sent  in,  for  in- 

322  stance,  by  the  Fort  Dodge  Branch,  the  requisition 
is  received  in  the  Chicago  office,  and  if  it  is  a  com¬ 
modity,  it  goes  to  the  Operating  Department;  or,  on  the 
other  hand,  if  it  is  a  repair  or  an  installation  or  a  piece 
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of  machinery  or  item  of  equipment  for  new  installation, 
it  goes  to  the  Engineering  Department  for  approval  by 
the  Production  Manager  or  Chief  Engineer,  and  upon  re¬ 
ceiving  the  approval  of  either  one  of  these  executives,  it 
comes  to  the  Purchasing  Department  for  purchase.  Upon 
arriving  in  the  Purchasing  Department,  it  is  registered  as 
a  matter  of  form  to  keep  track  of  it  before  it  becomes  a 
purchase  and  goes  to  a  buyer.  The  buyer  makes  the  pur¬ 
chase  and  issues  an  order  to  cover  the  transaction.  And 
the  requisition,  the  original,  goes  to  our  comifiodity  re¬ 
quisition  file.  The  original  copy  of  the  order  gbes  to  the 
vendor;  one  duplicate  copy  that  we  term  the  envelope 
copy,  is  filed  in  our  current  files ;  and  one  copy  olj  the  order 
goes  to  the  Fort  Dodge  Branch  if  they  issued  the  requisi¬ 
tion.  We  maintain  a  tracing  department  for  the  sole  pur¬ 
pose  of  keeping  the  mills  advised  as  to  the  movement  of 
all  purchases.  I  saw  Poos’  Exhibit  No.  20  about  a  week 
ago  when  I  took  it  from  our  requisition  commodity  file.  It 
is  a  requisition  calling  for  two  pounds  of  cruc^e  saponin 
for  Fort  Dodge,  Iowa.  This  is  one  of  the  regular  requisi¬ 
tions  such  as  I  have  testified  to  as  being  employed  in  the 
regular  routine  of  the  U.  S.  Gypsum  Compajny.  This 
requisition  indicates  that  this  stuff  was  purchased  July  10, 
1922;  that  date  is  fixed  by  the  stenographic  department, 
the  day  they  write  the  order — right  there.  (Witness  points 
to  the  stamped  purple  ink  date  after  the  printed  word 
‘ 4 order”  on  the  bottom  of  the  exhibit.) 

After  this  requisition  is  made  out  by  the  mill;  it  is  for¬ 
warded  to  the  Chicago  office,  and  in  this  case,  tb is  requisi¬ 
tion  was  sent  to  the  Operating  Department  for  the  approval 
of  the  Production  Manager.  I  know  this  because  I  see 
his  approval  on  this  requisition,  that  is,  Mr.  H.  E. 
Brookby’s  approval.  This  approval  is  showln  by  the 
initials,  H.  E.  B.  After  this  approvals  is  placed 
323  upon  a  requisition,  it  then  comes  to  our  Purchasing 
Department  and  is  registered  by  a  registration  clerk. 
Our  stamp  here  (witness  points  to  the  stamp  at  the  top  of 
the  Exhibit)  registered  on  July  8,  and  it  is  thefi  given  by 
this  registration  clerk  to  a  buyer  for  purchase.  The 
initials  of  the  buyer  are  indicated  on  the  requisition.  His 
initials  appear  at  the  top  of  the  page  and  are  “P.  R.” 
The  number  “A-6009”  at  the  right  hand  upper  corner  of 
this  requisition  is  the  order  number.  Immediately  beneath 
that  is  a  card  number  “37321”  which  is  the  requisition 
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number.  The  requisition  number  is  first  affixed  and  the 
order  number  is  affixed  upon  the  typing  up  of  the  order. 
After  the  order  number  is  affixed,  this  order  number  ap¬ 
pears  on  all  subsequent  papers  made  out  in  connection  with 
this  purchase  and  becomes  the  mark  of  identification  of 
that  transaction. 

Roos’  Exhibit  No.  18  is  a  copy  of  purchase  order.  It  is 
an  order  to  Fuller-Morrison  and  is  a  copy  of  our  regular 
original  form.  When  this  requisition  was  written  up  by 
the  buyer,  orjin  other  words,  placed  with  the  Fuller-Mor¬ 
rison  Company,  this  requisition  was  sent  to  the  steno¬ 
graphic  department  to  be  typed  on  our  order  form  and  it 
was  transcribed  on  the  original  of  this  form,  Roos’  Exhibit 
No.  18,  which  is  the  order.  The  original  w’as  sent  to  Fuller- 
Morrison  Company.  The  carbon,  Roos’  Exhibit  No.  18, 
w’as  sent  to  Fort  Dodge,  Iowa.  Roos’  Exhibit  No.  18  is 
identified  with  Roos’  Exhibit  No.  20  because  the  order 
number  agrees,  and  the  firm  names  are  the  same.  The 
order  number  of  Roos’  Exhibit  No.  20  is  A-6009,  and  the 
order  number  on  Roos’  Exhibit  No.  18  is  A-6009. 

Roos’  Exhibit  No.  12  is  an  invoice  from  the  Fuller-Mor¬ 
rison  Company  for  two  pounds  of  crude  saponin.  It  is  the 
original  and  was  obtained  from  our  files  because  it  has  our 
stamp  on  to  show  that  it  has  been  paid  and  covers  the 
purchase  which  we  made,  and  also  has  our  voucher  file 
number  on  it.  This  number  is  4 4 7-1782”  which 
324  means  seventh  month,  July,  and  the  number.  The 
stamp  appearing  on  the  back  of  Roos’  Exhibit  No. 
12  indicates  that  this  invoice  was  received  in  the  office  on 
July  15,  1922  at  9:00  A.  M.  that  is,  the  office  of  the  U.  S. 
Gypsum  Company  at  205  West  Monroe  Street. 

Roos’  Exhibits  Nos.  20,  18  and  12  belong  together  and 
relate  to  the  same  transaction  because  the  order  numbers 
on  the  three  exhibits  agree. 

Roos’  Exhibit  No.  19  is  a  shipping  notice  that  is  used  to 
advise  the  mill  when  a  shipment  has  gone  forward.  Roos’ 
Exhibit  No.  19  relates  to  the  same  transaction  as  Roos’ 
Exhibits  12,  18  and  20  because  the  order  number  agrees 
and  the  commodities  agree.  The  order  number  on  all 
these  instruments  just  referred  to  is  A-6009.  The  purpose 
of  Roos’  Exhibit  No.  19  is  to  notify  the  Fort  Dodge  mill 
that  shipment  is  in  the  hands  of  the  carrier. 

Roos’  Exhibits  Nos.  18,  12,  19  and  20  are  instruments 
used  by  the  U.,  S.  Gypsum  Company  in  their  regular  rou- 
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tine.  Roos’  Exhibit  No.  19  shows  that  the  material,  two 
pounds  of  crude  saponin  shown  thereon,  was  shipped  to  the 
Fort  Dodge  plant  on  July  11,  1922.  We  have  a  tracing 
department  in  the  Purchasing  Department  to  kbep  track 
of  all  orders  that  wre  place  and  get  the  delivery  that  is 
required,  and  Roos’  Exhibit  No.  19  was  made  but  at  the 
time  that  that  material  shown  thereon  was  shipped. 

Roos’  Exhibit  No.  20  offered  in  evidence. 

It  is  stipulated  and  agreed  by  and  between  Counsel  for 
the  parties  hereto  that  Roos’  Exhibit  No.  2  was  procured 
from  the  correspondence  file  of  the  Laboratory  Depart¬ 
ment  of  the  U.  S.  Gypsum  Company  in  Chicago,  1111.  about 
a  vreek  ago  by  the  person  in  charge  of  that  file  and  was 
removed  from  the  file  and  handed  to  the  Attorneys  for 
Roos  at  that  time. 

325  John  E.  Wiss. 

John  E.  Wiss,  a  witness  called  on  behalf  of  fhe  party 
Roos,  having  been  duly  sworn  did  testify  as  follows: 

Direct  examination. 

By  Mr.  Hansen : 

My  name  is  John  E.  Wiss.  My  age  26,  and  I  j  reside  at 
Harvev.  Ill.  I  am  a  chemical  engineer  and  have  i been  em- 
ployed  by  the  U.  S.  Gypsum  Company  at  its  main  office, 
Chicago,  Ill.,  since  September  21,  1921.  I  am  a  jgraduate 
of  Ohio  State  University  and  have  a  degree  of  | Bachelor 
of  Chemical  Engineering.  I  am  in  charge  of  the  labora¬ 
tory  in  the  main  office  of  the  Gypsum  Company. 

My  present  duties  are  to  route  the  samples  received 
through  the  different  tests  and  to  describe  the  tc^sts  to  be 
performed  on  them.  The  samples  coming  to  my  attention 
are  of  the  materials  which  the  company  manufactures  wffiich 
come  in  on  complaints;  competitive  samples  w’Jhich  our 
competitors  may  make,  that  we  examine  to  determine  their 
composition;  prospector  samples  which  come  in  j  from  all 
over  the  country,  minerals,  rocks,  etc.,  and  samples  of  a 
general  nature  which  any  department  may  want  to  have 
examined.  The  main  ingredient  or  constituent  i  of  these 
various  samples  which  I  analyze  and  which  I  am|  working 
with  is  gypsum  in  any  of  its  manufactured  conditions,  or 
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its  raw  condition.  I  am  familiar  with  the  analytical  meth¬ 
ods  employed  in  analyzing  products  made  from  gypsum. 

I  first  saw  Roos’  Exhibit  No.  4  on  February  17,  1926, 

at  which  time  I  was  ordered  by  Mr.  Brookby,  our  director 

of  products,  to  obtain  a  sample  of  material  from  Roos’ 

Exhibit  No.  4  and  determine  if  there  were  anv  constituents 

* 

in  it  which  would  cause  foaming,  and  what  it  was.  I  was 
to  take  this  sample  from  Roos’  Exhibit  No.  4  at  the  Attor¬ 
ney’s  office. 

I  made  such  a  determination  and  found  the  sample 
which  I  analyzed  to  contain  saponin  and  gypsum.  I 
326  also  found  small  amounts  of  carbonates  which  would 
cause  no  foaming  action  as  such. 

The  tests  that  I  made  on  this  material  were  as  follows: 
I  examined  the  sample  for  its  physical  structure  first; 
noted  that,  it  was  cellular;  that  it  was  not  soft,  had  good 
hardness;  extracted  the  sample  with  boiling  distilled  water 
four  times;  evaporated  the  extract  from  the  sample  which 
we  had,  25  grams  down  to  50  cubic  centimeters. 

A  small  amount  of  this  solution  when  shaken  in  the  test 
tube  held  up  bubbles  for  five  or  ten  minutes. 

A  comparative  sample  using  finely  pulverized  set-up  gyp¬ 
sum,  by  that  I  mean  gypsum  which  had  been  previously 
made  from  a  calcined  material,  did  not  foam.  A  compari¬ 
son  made  with  pure  distilled  water  did  not  foam. 

In  that  wav  I  knew  I  had  in  my  extract  some  material 
which  would  cause  foaming. 

The  solution  was  tested  for  alkalinity,  was  neutral.  It 
was  tested  for  soluble  starches,  dextrix,  etc.  None  were 
present. 

The  remainder  of  the  solution  was  evaporated  to  20 
c.c.  volume.  A  few  drops  of  this  volume  were  taken; 
treated  with  concentrated  sulphuric  acid,  and  a  reddish 
coloration,  which  changed  to  reddish  violet  in  about  half  an 
hour,  was  noted.  This  color  changed,  after  about  48  hours 
— I  can’t  say  exactly,  two  days — to  a  grayish  pink. 

This  test  was  a  preliminary  indication  of  saponin.  The 
rest  of  the  solution,  diluted  with  an  equal  volume  of  95 
per  cent  alcohol,  filtered  hot,  this  alcoholic  solution  re¬ 
moved  all  but  traces  of  the  dissolved  gypsum.  This  sample 
was  then  dried  at  45  degrees  Centigrade  for  42  hours.  Small 
pieces  were  scraped  from  the  beaker.  When  treated  with 
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sulphuric  acid  they  gave  the  same  coloration  noted  on  the 
solution  examined. 

The  rest  of  the  sample,  that  is,  after  scraping  up  a  small 
amount  from  the  container,  the  beaker,  was  taken 

327  up  with  10  to  15  cubic  centimeters  of  water,  and 
on  agitation  gave  bubbles  which  held  up  for  15  to 

20  minutes;  which  checks  on  the  foaming  nature  of  the 
material  that  I  had  in  solution. 

As  a  further  check  on  the  sample,  a  physical  examina¬ 
tion  was  made  for  other  possible  foaming  agents,  such  as 
licorice,  commercial  retarder  and  gums,  natural  gums ;  and 
none  were  found. 

From  the  result  of  the  examination,  I  conclu4ed  that  a 
very  small  percentage  of  saponin  is  present  in  tl^e  sample; 
the  amount  being  so  small  that  I  did  not  even  ^ttempt  a 
quantitative  determination  of  it. 

I  found  traces  of  carbonates.  I  am  going  oil  to  that. 
Part  of  the  original  sample,  after  extraction,  wgs  treated 
with  sulphuric  acid.  A  slight  effervescence  was  noted. 
Carbonates  are  a  natural  impurity  in  all  naturally  occur¬ 
ring  gypsum  rocks,  so  that  any  effervescence  is  always  laid 
to  the  presence  of  carbonates,  providing  no  detectable  odor 
is  given  off  from  the  sample. 

In  the  package  that  I  had  the  sample  wrapped  up  when 
I  took  it  to  the  laboratory,  I  had  a  few  grams  of  j  dust  that 
had  been  broken  off  from  the  main  sample;  anci  brought 
along  that  dust  shaken  with  water,  as  compared  with  gyp¬ 
sum  dust  shaken  with  water,  as  an  exhibit  if  you  kieeded  it. 

I  account  for  the  carbonates  being  present  in  tjie  sample 
which  I  analyzed  as  being  naturally  occurring  carbonates, 
because  they  were  insoluble  in  water.  We  find  carbonates 
in  every  gypsum  we  mine. 

My  initials  appear  on  Roos’  Exhibit  No.  4  ^nd  I  put 
them  there  myself. 

The  material  in  the  test  tube,  Roos’  Exhibit  jTo.  22,  is 
distilled  water  and  pulverized  set-up  gypsum.  I  set  up 
some  Fort  Dodge  stucco  gypsum  plaster,  dried  it  and  pul¬ 
verized  it. 

The  test  tube  Roos’  Exhibit  No.  23,  contain^  distilled 
water  and  several  grams  of  Roos’  Exhibit  No.  4 

328  pulverized.  These  Exhibits,  Roos’  Exhibit  Nos.  22 
and  23,  tell  me  that  in  Roos’  Exhibit  Nc|.  4  there 
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is  some  ingredient  which  is  added  to  cause  foaming, 
329  or  which  will  cause  foaming.  Roos’  Exhibits  Nos. 
22  and  23  were  made  by  me. 

Roos’  Exhibits  Nos.  22  and  23  offered  in  evidence. 
Cross-examination. 

By  Mr.  Byrne: 

These  tests  which  I  made  regarding  which  I  have  .iust 

testified  were  made  on  Februarv  20  and  22,  1926.  I  first 

heard  of  this  cellular  material  in  the  latter  part  of  1924, 

I  cannot  sav  exactlv.  I  believe  it  is  true  that  this  cellular 
*  * 

substance  was  used  to  replace  sawdust  in  the  latter  part 
of  1924. 


H.  E.  Brookbv. 

H.  E.  Brookby,  a  witness  called  on  behalf  of  the  party 
Roos,  having  been  dulv  sworn  did  testifv  as  follows: 

Direct  examination. 

By  Mr.  Hansen: 

My  name  is  H.  E.  Brookbv.  Mv  age  43,  and  I  reside  at 
Evanston,  Ill.  I  am  Director  of  Products  of  the  U.  S. 
Gypsum  Company.  I  am  also  a  Director  of  the  United 
States  Gypsum  Company.  I  have  been  employed  by  that 
Company  since  October,  1919  and  that  year  I  was  employed 
as  Development  Engineer  and  my  duties  as  such  related 
to  improving  technically  the  manufacturing  processes  of 
the  Company.  Prior  to  1919,  I  was  consulting  engineer  for 
the  Company.  I  am  a  graduate  of  Purdue  University  and 
received  a  Bachelor  of  Science  Degree  in  technical  chem- 
istrv  from  that  institution  in  1903. 

Subsequent  to  graduation  I  was  chemist  for  the  Dear¬ 
born  Chemical  Company;  then  chemist  for  Dolese  &  Shep¬ 
ard  Company,  Chicago:  then  superintendent  of  their  lime 
plant;  then  general  superintendent  of  the  Chicago  Lime 
Company:  then  a  consulting  engineer  on  non-metallic  min¬ 
erals  ;  and  then  with  the  Gypsum  Company. 

As  Director  of  Products  of  the  U.  S.  Gypsum  Company, 
I  direct  the  production  of  all  products  with  reference  to 
the  products  end  as  distinguished  from  the  day  by  day 
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plant  operation.  The  U.  S.  Gypsum  Company  operates 
approximately  26  or  27  plants  and  is  much  larger  than  any 
one  of  its  competitors.  Before  I  became  director  of  prod¬ 
ucts,  I  was  general  production  manager  fqr  the  Corn- 

330  pany  from  1921  until  sometime  in  1925.  jAs  produc¬ 
tion  manager,  it  was  my  duty  to  meei  the  sales 

budget  demands;  to  keep  adequate  personnel  at! all  plants; 
to  meet  the  growing  enlargement  of  production  imd  the  va¬ 
rious  technical  problems  that  come  up  in  production.  In 
fact,  the  general  direction  of  the  operating  0nd  of  the 
business.  I  was  in  charge  of  the  development  work  of 
the  U.  S.  Gypsum  Company  during  the  years  1922  and 
1923.  During  those  years,  the  development  work  was  han¬ 
dled  largely  by  personal  contact  as  I  travelled  jthe  plants, 
when  needs  arose  for  new  departures  in  production,  both 
as  to  quantity  and  quality.  I  have  been  in  charge  of  this 
development  work  since  I  have  been  connected  with  the 
Company  and  am  still  in  charge  of  it. 

I  have  known  Carlisle  K.  Boos  since  I  have  been  con¬ 
nected  with  the  Company  and  some  few  years  previous 
thereto.  Mr.  Roos  works  under  the  direction  of  |  his  Works 
Manager  on  quality  control  of  day  by  day  production.  He 
works  directly  under  me  in  development  and  research  mat¬ 
ters. 

I  understand  the  invention  that  is  described  ih  the  issue 
which  is  involved  in  this  interference.  Mr.  Roosj  was  work¬ 
ing  under  my  direction  in  the  year  1922  on  development 
work.  Mr.  Roos  worked  in  general  on  reducing  jthe  weight 
of  fabricated  gypsum  products  which  was  a  specijal  problem 
under  consideration  at  that  time.  The  invention  which 
Mr.  Roos  made  during  this  period  was  the  working  out  of 
a  tenacious  foam  which  could  be  incorporate*}  with  cal¬ 
cined  gypsum  in  its  plastic  state,  and  the  resulting  struc¬ 
ture  hardened  to  satisfactory  structural  product.  I  first 
heard  of  this  invention  of  Mr.  Roos’  about  the  latter  part 
of  June,  1922.  It  was  communicated  to  me  bv  Hotter  and 
there  may  have  been  some  discussion  of  it  verbally  prior 
to  that  time  as  I  visited  the  plants  almost  constantly  in 
my  operating  routine. 

I  presume  that  I  first  saw  the  paper,  Roos’  Inhibit  No. 
2,  the  day  after  it  was  written  as  the  mall  comes  in 

331  the  next  day.  The  mail  stamp  thereon  indicates 
Julv  3,  1922.  This  letter  would  be  sent  to  me  from 
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the  mailing  desk.  It  is  the  practice  of  the  mailing  depart¬ 
ment  to  fix  a  time  stamp  on  incoming  mail  such  as  the 
stamp  which  appears  on  the  back  of  the  letter,  Roos’  Ex¬ 
hibit  Xo.  2.  The  initials  “H.  E.  B.”  under  the  heading 
“Subject”  of  Roos’  Exhibit  Xo.  2  refer  to  me.  I  placed 
t lie  letter  “B”  written  in  lead  pencil  at  the  top  central 
portion  of  the  letter  Roos’  Exhibit  Xo.  2.  I  probably  put 

it  there  the  dav  I  received  it  and  had  read  the  letter.  The 

* 

notation  “Lab.  ±r30  File”  in  the  upper  left-hand  corner 
of  the  letter  is  in  my  handwriting  and  I  probably  put  it 
there  at  the  same  time  I  initialed  it  with  the  “B”.  It 
means  that  I  sent  it  to  the  laboratory  file  to  be  retained 
there  instead  of  the  general  file. 

332  When  I  received  the  letter,  Roos’s  Exhibit  Xo.  2, 
I  understood  that  it  came  from  Mr.  Roos.  I  know 
that  it  was  Mr.  Roos’s  letter  because  we  had  a  general  order 
in  the  Production  Department  setting  forth  the  way  cor¬ 
respondence  was  to  be  marked  and  that  all  correspondence 
from  anv  mill  should  be  signed  bv  the  Works  Manager  or 
Plant  Superintendent.  I  knew  that  the  letter  was  written 
and  dictated  and  posted  by  Mr.  Roos  because  Mr.  Roos’s 
initials  C.  K.  R.  are  at  the  bottom  of  the  letter  and  because 
it  was  Mr.  Roos’s  responsibility  to  do  development  work, 
not  the  Works  Manager.  I  understood  the  letter,  Roos’s 
Exhibit  Xo.  2,  the  first  time  I  read  it. 

In  response  to  the  questions  contained  in  the  last  para¬ 
graph  of  the  letter,  Roos’s  Exhibit  Xo.  2: 

“Can  you  offer  any  suggestion?  Do  you  approve  the 

theory?” 

* 

I  approved  the  theory  and  I  may  have  offered  some  sug¬ 
gestion.  I  talked  with  Mr.  Roos  about  this  letter  of  June 
30, 1922,  the  next  time  I  saw  him.  I  think  this  conversation 
occurred  sometime  around  the  4th  of  July,  1922,  either 
before  or  after.  I  think  Mr.  Roos  was  going  through  the 
City  and  I  talked  with  him  in  my  office.  The  general  con¬ 
versation  was  with  reference  to  the  principle  involved 
whereby  air  was  put  into  the  fabricated  gypsum  product, 
leaving  a  cellular  structure  as  distinguished  from  a  cellular 
structure  made  by  using  the  principle  of  higher  consistency 
with  additional  water,  and  the  cells  resulting  from  the  evap¬ 
oration  of  the  excess  water.  I  thought  the  principle  that 
Mr.  Roos  propounded  very  important  from  the  production 
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end,  because  it  enabled  cheaper  drying  costs,  or\  a  greater 

production  with  the  same  kiln  capacity.  The  principle  that 

Mr.  Roos  propounded  was  the  making  of  a  tenacious  foam 

in  which  the  air  was  placed  in  the  mixture  dirdctlv  as  an 

aggregate,  and  the  foam  is  so  tenacious  that  it  wotild  remain 

as  an  aggregate.  Consequently  it  displaced  that 

333  much  fluid  and  solid.  In  the  other  case  of  making 

light-weight  products  by  high  excess  fluidity  the  ratio 

of  liquid  was  high  and  the  resultant  air  cells  coiild  only  be 

formed  by  the  displacement  of  the  fluid  on  drying.  There 

were  several  methods  in  which  this  could  be  don<*  including 

first  the  ordinary  creaming  of  the  calcined  gypsum  with 

excess  water  to  raise  the  consistencv  which  is  df  common 

* 

knowledge  in  the  gypsum  industry.  Another  method  that  I 
had  under  consideration  was  the  bulking  of  sucl}  mixtures 
bv  the  addition  of  chemicals  or  extraneous  substances  that 
would  produce  a  bulking  and  thus  raise  the  consistency  in 
gypsum  water  mixes.  The  chemicals  that  I  had  in  mind 
which  could  be  used  for  bulking,  in  order  to  raisje  the  con¬ 
sistency  of  the  product  were  an  ammonia  solutiofl  of  casein 
was  one  and  also  starch.  We  made  tests  and  made  a  speci¬ 
men  or  sample  of  this  casein  product  but  we  never  put  any 
into  production.  These  two  principles  or  processes,  the 
foam  process  and  the  casein  process  were  distihet  inven¬ 
tions  and  in  no  way  related.  Their  common  objject,  how¬ 
ever,  was  to  produce  light-weight  gypsum  product^  and  was, 
therefore,  similar. 

During  this  conversation  with  Mr.  Roos  in  my  office  on 
or  about  July  4, 1922, 1  think  I  discussed  foaming  principles 
in  general  and  I  probably  mentioned  soap-bark  tecause  at 
this  time  Mr.  Roos  had  disclosed  the  use  of  sapojnin  and  I 
knew  in  general  what  saponin  was  and  naturally  I  was  in¬ 
terested  in  the  source  of  supply  for  this  saponin^  or  foam 
principle  used.  One  thing  that  came  to  my  mind  at  that 
time  was  the  extraction  of  saponin  from  soap-jbark,  the 
soap-bark  as  received  in  the  trade,  because  sapoinn,  I  felt, 
was  prepared  in  that  manner. 

I  probably  first  saw  Roos’s  Exhibit  No.  8  the  day  I  wrote 
it.  I  composed  it,  dictated  it  and  inspired  it.  My  signa¬ 
ture  is  affixed  to  it. 

I  expected  this  letter  to  come  to  Mr.  Roos’s  attention. 
Roos's  Exhibit  No.  8  offered  in  evidence.  | 


OO  A 
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The  “casein  boards”  referred  to  in  the  first  paragraph 
of  my  letter,  Roos’s  Exhibit  Xo.  8,  were  probably  sample 
boards  sent  in  for  my  examination  as  to  appearance,  bond 
and  general  conclusion  as  to  this  method  of  securing  light¬ 
weight  board.  The  report  of  August  9th  referred  to  in  the 
letter,  Roos's  Exhibit  Xo.  8,  probably  covered  a  descrip¬ 
tion  of  these  samples  with  the  way  they  were  made  and  the 
amounts  of  casein  solution  used,  with  Mr.  Roos’s  observa¬ 
tion  of  them,  and  perhaps  some  tests  as  to  thickness  and 
weight.  I  do  not  have  the  report  of  August  9th  which  is 
referred  to  in  the  first  paragraph  of  the  letter,  Roos’s 
Exhibit  Xo.  S;  I  had  the  File  Department  make  a  thorough 
search  to  locate  it  but  thev  have  been  unable  to  find  it. 

By  the  statement  which  appears  in  my  letter,  Roos’s 
Exhibit  Xo.  8:  “Too  much  acceleration  under  former 
methods  of  board  operations  caused  the  same  result,  by 
the  corresponding  artificial  consistency  and  quick  stiffen¬ 
ing,  and  thus  the  settling  back  of  the  mix  from  the  top 
paper,”  I  referred  to  the  production  consideration  of  secur¬ 
ing  bond  to  gypsum  core  in  the  making  of  wall  board.  If 
the  gypsum  core  is  accelerated  and  sets  too  fast,  the  peeler 
will  result.  Several  things  cause  a  peeling  to  result  in  wall 
board.  First,  by  too  fast  a  set  of  the  core,  second,  by  too 
high  a  consistency,  and  third,  by  burning  in  the  kiln,  in 
which  the  bond  previously  made  can  be  destroyed.  This 
peeling  of  the  paper  from  the  gypsum  core,  is  a  defect  that 
is  likely  to  happen  in  wall  boards  which  comprise  a  gypsum 
core  irrespective  of  whether  the  core  is  a  casein  mixture  or 
a  cellular  mixture.  The  comments  pertaining  to  wall  board 
samples  made  in  the  first  paragraph  of  the  letter,  Roos’s 
Exhibit  Xo.  8,  did  not  pertain  to  Mr.  Roos’s  inven- 
335  tion.  They  pertain  to  other  experimental  work. 

The  second  paragraph  of  the  letter,  Roos's  Ex¬ 
hibit  Xo.  8,  has  reference  to  filing  an  application  for  a  pat¬ 
ent  on  making  light-weight  board  by  the  use  of  an  am¬ 
monium  solution  of  casein.  The  Gypsolite  Company  were 
in  Batavia,  Xew  York,  and  were  experimenting  or  getting 
into  production  on  a  light-weight  board  without  sawdust 
being  used  in  the  core.  The  Sales  Department  had  called 
this  to  our  attention  and  we  had  examined  some  samples  of 
the  product.  We  found  it  was  being  made  by  the  use  of  a 
starch  solution  for  bulking  effect  and  the  examination  of 
that  board  led  me  to  the  consideration  of  other  bulking 


279 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  At. 

j 

agents  and  our  experiments  with  casein  boarjl  resulted. 
My  reference  to  being  in  on  the  ground  floor  withjthe  Gypso- 
lite  Company  simply  referred  to  the  fact  that)  if  it  was 
feasible  to  produce  wall  board  without  sawdust  In  the  core 
by  the  use  of  starch  bulking  and  that  this  type  of  board  was 
coming  into  production,  we  felt  we  should  prepare  ourselves 
also,  and  study  this  question  of  wall  boards  without  saw¬ 
dust,  in  which  the  core  was  lightened  by  bulking  agents 
alone.  Sawdust  is  a  displacing  agent  rather  thaiji  a  bulking 
agent.  These  boards  which  I  stated  were  manufactured  by 
the  Gypsolite  Company  and  which  I  referred;  to  in  the 
second  paragraph  of  my  letter,  Roos’s  Exhibit!  No.  8,  do 
not  incorporate  a  cellular  gypsum  core  which  i£  made  up 
by  first  making  a  tenacious  foam  and  then  mixing  with  this 
tenacious  foam  a  plastic  gypsum  mixture. 

I  think  the  Gypsolite  Company  operates  under  a  patent 
known  as  the  Hite  patent  but  at  the  time  of  our  experimen¬ 
tation  on  the  casein  board  I  did  not  know  this.  j 
During  conversation  of  July  4, 1922,  with  Mr.  Boos  in  my 
office  in  Chicago  I  also  discussed  another  experimental 
method  of  making  light  weight  board.  I  had  had  the  idea 
that  since  I  was  not  satisfied  with  the  production  cost  of 
evaporating  excess  water  resulting  from  casein  bulk- 
336  ing,  that  by  the  use  of  calcium  bisulphite  solution  in 
which  sulphur  dioxide  gas  was  held,  an  aiij  cell  could 
be  put  in  gypsum  since  the  gypsum  in  setting  Would  com¬ 
bine  with  the  water  and  thus  insufficient  water '[would  be 
left  to  hold  the  sulphur  dioxide  in  solution  and  [a  cellular 
structure  would  result.  In  this  conversation,  th^  chemical 
and  physical  features  of  foams  were  discussed,  With  some 
reference  to  the  colloidal  principles  of  foams  involved.  I 
do  not  recall  specifically  the  consideration  of  tips  feature 
of  this  discussion  as  it  was  largely  technical.  The  confer¬ 
ence  was  on  Roos’s  particular  type  of  foam  cell  structure  in 
relation  to  the  experimental  work  that  I  proposed,  which 
was  on  both  sides  of  the  particular  conception  { hat  Roos 
made.  I  cannot  recall  specifically  detail  statements  but  we» 
were  both  technical  men  and  our  discussion  would  be  along 
technical  lines  covering  the  principles  involved  in  each  case, 
their  advantages  and  disadvantages. 

At  the  time  of  the  July  4,  1922  conference  with  ^Ir.  Roos, 
I  was  aware  of  what  the  Gypsolite  Company  was  njiaking.  I 
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considered  Mil.  Roos’  proposal  as  being  a  different  kind  of 
method  of  making  light  board  than  that  which  the  Gypso- 
lite  Company  was  using.  I  also  considered  it  as  being  ab¬ 
solutely  different  from  that  which  I  have  described  in  con- 
nection  with  the  use  of  casein  to  make  a  cellular  gypsum 
product.  I  considered  Mr.  Roos  had  made  a  particular 
contribution  with  his  tenacious  foam  experiments  because  it 
was  plunging  right  down  the  middle  to  the  direct  end  in  the 
experimental  work  that  I  had  operated  on  both  sides  of. 
Of  course,  I  was  very  busy  in  production  work  and  was  out 
of  the  office  most  all  of  the  time  and  I  could  in  general  lay 
out  a  problem,  but  Mr.  Roos  in  this  case  evolved  a  method  of 
solution  of  the  problem  quite  distinct  from  any  experimen¬ 
tal  work  that  I  had  contemplated.  I  don’t  recall  specifi¬ 
cally  whether  it  was  at  this  particular  conference  or  at  a 
later  conference,  but  Mr.  Roos  did  show  me  samples  of 
lightweight  structure  and  I  would  presume  that  he 
337  would  have  some  samples  of  structure  with  him  on 
any  specific  conference  on  the  subject.  I  do  not 
recall  anything  specifically  concerning  a  description  by  Mr. 
Roos  of  the  process  he  employed  in  making  the  first  samples 
that  I  saw  of  cellular  gypsum  products,  beyond  the  state¬ 
ment  that  he  was  using  a  foam  solution  so  tenacious  that 
it  would  act  as  an  air  aggregate.  Mr.  Roos  and  I  in  con¬ 
ference  would  discuss  matters  quite  different  from  simply 
two  production  men  discussing  the  same  subject.  We  would 
probably  talk  more  technically  with  reference  to  the  chemis¬ 
try  and  physics  of  the  situation  than  the  intimate  detail  of 
mechanical  means  of  how  such  principles  were  to  be 
applied. 

When  I  saw  the  first  cellular  gypsum  specimens  which 
Mr.  Roos  made,  I  was  very  much  impressed  and  saw  a  wide 
field  for  them  because  the  principle  was  so  novel  in  the  fact 
that  it  avoided  the  evaporation  of  large  amounts  of  water 
in  the  securing  of  a  lightweight  structure. 

After  I  received  the  letter,  Roos’  Exhibit  No.  2,  Mr.  Roos 
twas  instructed  to  continue  work  on  it  and  to  get  to  struc¬ 
tural  shapes  that  we  could  test  and  consider  with  refer¬ 
ence  to  standard  test  samples  or  test  structures  of  our 
regular  manufacture. 

I  probably  received  Roos’  Exhibit  No.  6  on  August  29 
the  time  stamp  shows.  I  read  the  letter  when  I  received  it 
and  understood  what  it  contained.  It  came  to  me  because 
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it  bore  my  initials  and  I  was  production  manager.  Mr.  Roos 
wrote  this  letter  as  it  has  Mr.  Roos’  initials  on  it  and  I 
knew  that  it  was  a  letter  from  Mr.  Roos  rather  than  from 
Mr.  Theobald.  My  initials  also  appear  on  this  letter,  Roos’ 
Exhibit  No.  6, 1  put  them  there.  The  notation  “jLab.  #30” 
which  appears  on  the  upper  central  portion  of  tljis  letter  is 
my  notation,  made  in  my  own  handwriting. 

33S  I  received  the  tile  referred  to  in  Mr.  Robs’s  letter, 
Roos’s  Exhibit  No.  6,  a  few  days  after  I  received  the 
letter,  and  I  inspected  this  broken  section  of  thej  tile.  The 
partition  tile  had  a  pronounced  cellular  structure.  It  had  a 
hardened  exterior  which  impressed  itself  on  mb  as  it  was 
not  fragile  and  I  believed  the  tile  was — I  would  not  say 
stained,  but  discolored,  had  some  brownish  character  to 
it  and  I  was  very  much  impressed  by  the  weight  of  the  tile 
and  the  strength  and  rigidity  of  it.  My  opinion  at  the 
time  was  that  it  was  perfectly  practical.  The  discolora¬ 
tion  which  I  mentioned  would  not  affect  the  utility]  and  prac¬ 
ticability  and  usefulness  of  the  tile.  The  broken  section 
referred  to  in  the  letter  of  Roos’  Exhibit  No.  6  as  I  remem¬ 
ber  it,  was  a  corner  of  the  tile  with  a  piece  broken  in  such 
a  way  that  it  would  show  horizontal  distribution  of  the  cells 
as  well  as  vertical;  to  showT  their  uniformity  of  distribu- 
tion  and  their  uniformity  of  mass  within  themselyes.  My 

*  i  * 

understanding  as  to  the  process  employed  in  the  manu¬ 
facture  of  the  tile  was  that  solutions  which  w’buld  foam 
were  beaten  into  a  foam  and  this  foam  was  added  to  either 
gypsum  in  a  plastic  state  or  gypsum  in  water,  the  whole 
mixed  to  a  plastic  state  and  cast.  This  29  pouiid  tile  re¬ 
ferred  to  in  the  6th  paragraph  of  the  letter  of  Roos’  Ex¬ 
hibit  No.  6  was  cast  in  a  standard  hand-mix  mold  for  hand- 
mold  tile.  By  that  I  mean  it  was  not  cast  in  thb  tile  ma¬ 
chine.  The  approximate  weight  of  the  standardj  tile  then 
being  manufactured  by  the  U.  S.  Gypsum  Company  and 
sold  as  its  commercial  partition  tile  was  34,  35  pounds  and 
sometimes  as  high  as  36  pounds.  I  would  consider  a  parti¬ 
tion  tile  which  was  up  to  standard  in  other  respects  but 
which  weighed  29  pounds  as  an  improvement  frofn  an  eco¬ 
nomic  production  standpoint  but  not  any  particular  im¬ 
provement  as  to  the  function  of  the  production  as  a  parti¬ 
tion  tile.  It  would  serve  as  satisfactorily  as  far  as  the 
function  of  the  product  was  concerned  as  the  standard 
partition  tile.  j 
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339  By  Mr.  Hansen:  In  accordance  with  the  request  of 
counsel  for  Bayer,  the  mold  which  the  witness  Roos 

has  testified  to  as  being  used  in  the  manufacture  of  the  wall- 
board  specimens  of  Boos’  Exhibits  Nos.  11  and  14  has  been 
produced  and  is  marked  for  identification  as  Boos’  Exhibit 
No.  21. 

Inasmuch  as  counsel  for  Bayer  is  now  absent  from  the 
taking  of  testimony  on  behalf  of  Boos,  the  mold  in  question 
will  be  made  available  to  counsel  for  Bayer  at  any  proper 
time.  Counsel  for  Boos  does  not  desire  to  introduce  the 
mold  in  evidence  as  part  of  Boos’  prima  facie  case,  because 
it  is  a  very  cumbersome  mold,  weighing  in  excess  of  150 
pounds. 

By  Mr.  Brookby :  I  do  not  know  where  these  tile  are  now. 
They  remained  in  my  office  awhile  but  I  suppose  they  were 
removed.,  I  presume  a  thorough  search  was  made 

340  for  these  tile  to  find  out  if  thev  are  still  in  existence 
wherever  the  samples  could  be  retained.  Such  a 

search  was  ordered  made.  I  had  a  broken  piece  of  the  tile 
which  exhibited  the  structure  and  then  later  on  I  had  a 
specimen  with  paper  around  it  which  exhibited  the  struc¬ 
ture,  and  also  the  bonding  of  paper  to  the  structure  which 
I  retained  as  it  gave  me  all  the  points  on  both  application- 
that  I  wanted  to  keep  a  record  of. 

I  first  saw  Boos’s  Exhibit  10  sometime  in  September, 
1922.  It  was  sent  to  me  by  Mr.  Roos.  After  1  saw  the  tile 
which  Mr.  Roos  shipped  me  on  or  about  August  28,  1922  I 
talked  with  Mr.  Roos  sometime  in  September,  1922.  I  dis¬ 
cussed  with  Mr.  Roos  the  exceptional  quality  of  the  tile, 
their  hardness  $nd  apparent  strength,  with  the  results  of 
cylinder  tests  that  they  had  had,  and  I  suggested  that  he 
make  a  brick  or  substantial  structure  of  this  cellular  gyp¬ 
sum  matrix  with  paper  around  it  so  that  I  could  see  how 
the  paper  bonded  to  such  a  structure  and  how  the  struc¬ 
ture  might  be  affected  by  the  absorption  of  paper  in  secur¬ 
ing  bond.  The  thought  I  had  in  mind,  after  seeing  the 
success  of  this  method  in  making  tile  was  that  if  this  struc¬ 
ture  would  bond  to  paper  it  would  be  highly  desirable  for 
us  to  apply  it  to  board  because  then  we  removed  a  very 
serious  variable  that  we  had  in  wallboard,  namely,  the  saw¬ 
dust  that  was  used  as  a  light-weight  aggregate.  We  could 
not  control  the  specifications  of  sawdust.  We  had  to  buy 
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it  wherever  we  got  it,  and  one  shipment  mightj  be  coarse 
and  wet  and  fresh  sawdust ;  the  next  shipment  might  be  an 
old  sawdust  pile  which  had  fermented  and  wa$  quite  re¬ 
tarding  in  its  action  on  the  set  of  our  gypsum  mixes ;  while 
at  other  times  we  were  forced  to  get  sawdust  frbm  planing 
mills  which  was  very  fine  and  dry  and  raised  oiir  consist¬ 
ency  to  a  point  where  we  frequently  encounterfed  peeling 
trouble.  We  made  a  good  deal  of  our  own  pap^r  and  cut 
down  the  variables  there;  we  made  our  own  calcined 
gypsum  and  made  that  uniform;  the  water  wa|s  uniform 
and  from  a  production  problem,  the  removjal  of  vari- 
341  ables  was  highly  desirable. 

The  purpose  of  sawdust  was  to  displace  gypsum 
water  combination  so  that  the  board  would  weigh  less  than 
if  it  had  been  made  with  a  straight  gypsum  ! mix;  and 
second,  to  give  it  a  deflection,  making  the  board  0  shipable 
product.  That  is,  it  would  not  be  too  brittle  so  tlmt  it  could 
be  handled  on  and  out  of  cars  and  onto  the  job  without 
breakage.  All  wall  board,  depending  on  the  strength  of 
the  paper  and  the  thickness  of  the  board,  must  usually  have 
a  fairly  uniform  deflection.  Otherwise,  the  prpduct  will 
vary  physically  in  the  hands  of  the  trade.  It  ivill  break 
easier  or  have  some  other  objectionable  featured  to  it.  I 
instructed  Mr.  Roos  to  make  a  specimen  of  cellular  plaster 
embodying  his  invention  in  order  to  ascertain  the  I  bond  that 
could  be  secured  between  the  cellular  structure  ^nd  paper 
and  to  see  what  happened  to  the  cellular  structure  when 
it  had  secured  bond  to  the  paper,  whether  that  process  of 
bonding  in  any  way  disturbed  the  structure.  Alter  I  saw 
the  specimen,  Roos’  Exhibit  No.  10,  and  saw  th^  bonding 
capacity  of  paper  to  this  type  of  structure  and  th|e  way  the 
structure  was  maintained  after  drying  through  paper,  I 
directed  him  to  make  some  samples  of  the  wall  board,  test 
specimen  size,  so  that  they  could  be  tested  in  oi}r  regular 
manner.  The  bond  of  the  specimen,  Roos’s  Exhibit  No. 
10,  in  my  opinion  is  very  satisfactory.  The  character  of 
the  structure,  Roos’s  Exhibit  No.  10,  is  quite  pronounced; 
it  is  cellular.  I  first  saw  the  wall  board  specimens  in  which 
the  core  was  a  cellular  gypsum  core  about  a  month  later; 
I  think  sometime  early  in  October,  1922,  at  Fort  Dodge,  I 
believe,  Mr.  Roos  showed  them  to  me.  They  were; the  usual 
12  x  18"  size  test  specimens.  These  test  specimens  showed 
a  pronounced  cellular  structure  and  I  recall  tha|  some  of 
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them  retained  some  sawdust  in  them.  I  cannot  say  posi¬ 
tively  that  I  ever  saw  the  wall  board,  Roos’s  Exhibit  No. 
11,  but  I  could  say  positively  that  I  saw  the  series  of 

342  test  boards  that  he  made.  They  were  entirely  prac¬ 
tical  and  marked  a  distinct  step  in  advance  in  the 

wall  board  art.  As  I  recall,  Roos’s  Exhibit  No.  10  was  sent 
to  me  from  Fort  Dodge.  When  I  received  it  I  examined 
it  thoroughly  and  was  so  impressed  by  the  results  that  I 
wanted  the  board  test  carried  further  as  rapidly  as  pos¬ 
sible.  I  delivered  the  specimen,  Roos’s  Exhibit  No.  10,  to 
our  attorneys.  I  do  not  recollect  how  many  wall  board 
specimens  —  which  incorporated,  in  their  structure  a  cellular 
gypsum  core,  which  I  saw  at  Fort  Dodge  in  the  early  part 
of  October,  1922,  any  more  than  to  describe  it  as  several. 

It  was  hardlv  nine  or  ten  but  was  somewhat  less  than  that. 
•/ 

These  wall  board  specimens  were  all  of  the  same  size.  They 
told  me  all  I  needed  to  know  about  the  product  as  a  prac¬ 
tical  wall  board  process  to  lighten  the  weight  and  to  work 
toward  the  elimination  of  sawdust,  a  big  variable  in  the 
board. 

I  do  not  recall  that  I  ever  saw  Roos’s  Exhibit  No.  7  be¬ 
fore.  It  may  have  come  up  with  the  sample  when  the 
laboratory  gave  me  the  sample  or  it  may  not  have.  It  was 
my  understanding  that  the  wall  board  specimens  which  I 
referred  to  were  made  by  the  use  of  solutions  which  would 
be  made  to  yield  a  tenacious  foam  by  agitating,  incorporat¬ 
ing  the  foam  with  the  calcined  gypsum  and  water  and  used 
in  the  preparation  of  the  sample.  I  considered  this  to  be 
Mr.  Roos’s  invention. 

The  next  thing  done  in  the  development  of  adapting  Mr. 
Roos’  invention  to  the  commercial  products  of  the  U.  S. 
Gypsum  Company  after  the  making  of  these  wallboard 
specimens,  was  consideration  of  the  methods  to  make  foam 
in  large  and  continuous  quantities  to  meet  our  production 
speeds  in  operating  wallboard  machines.  We  needed  a 
large  quantity  of  foam.  The  Fort  Dodge  plant  operated  at 
around  35  to  40  feet  per  minute  with  one  machine.  They 
have  two  machines  there.  After  we  were  in  production,  we 
ran  a  test  of  something  over  a  million  feet  of  board 

343  in  which  we  used  7,000  gallons  of  solution,  that  is, 
soap  bark  solution  and  in  that  solution  were  some¬ 
thing  like  350  pounds  of  soap  bark  and  the  volume  of  foam 
was  something  over  50  gallons  an  hour,  coming  in  a  con- 
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tinuous  stream  out  of  the  cell.  This  foam  wa^  made  in  a 
foam  producing  machine  that  Mr.  Roos  finally, j  after  much 
trial  and  effort,  designed  and  got  workable. 

I  think  it  was  about  the  latter  part  of  June,  1924  at  Fort 
Dodge  when  the  U.  S.  Gypsum  Company  adapted  Mr.  Roos’ 
invention  for  the  commercial  manufacture  of  j  wallboard. 
We  had  a  tremendous  hurdle  to  get  over  in  working  out  a 
machine  that  would  produce  foam  in  the  quantities  that  we 
had  to  have  it.  We  were  in  the  midst  of  a  building  boom 
at  that  time  and  the  production  demand  from  the  sales  de¬ 
partment  was  so  heavy  that,  we  could  not  entail  any  lost 
capacity  on  the  big  producing  machines  for  experimental 
production  work.  That  meant  that  we  had  to;  start  in  a 
small  way  in  considering  the  mechanics  of  the  problem  and 
Mr.  Roos  read  a  great  deal  of  subject-matter  on  it.  I  dis¬ 
cussed  it  in  several  planning  board  meeting^  with  our 
Chief  Engineer  whether  the  engineering  department  could 
contribute  anything  to  the  design  of  such  machinery.  They 
were  simply  swamped  with  construction  of  additional  ca¬ 
pacity  at  other  points  and  producing  facilities  to  meet  the 
heavy  demand  existent  on  us  at  that  time  01^  standard 
products,  so  their  efforts  in  this  direction  amounted  to  lost 
time.  Mr.  Roos  during  this  time  was  engaged!  in  quality 
control  of  standard  production,  products,  general  develop¬ 
ment  work  as  might  be  assigned,  and  he  was  under  specific 
instructions  to  keep  his  attention  on  this  problemj  of  how  we 
were  going  to  make  a  foam  in  large  quantities  continuously, 
and  when  I  would  go  to  Fort  Dodge,  as  I  did  quite  frequently, 
we  would  have  discussions  on  the  problem.  I  w^is  not  able 
to  contribute  any  material  suggestions  as  to  th(f  machine; 
Mr.  Roos  finally  worked  and  evolved  that  in  a  small 
way,  and  later  on  we,  with  his  assistance,  worked  out  a  big 
machine,  but  very  largely  he  with  the  plqnt  assist- 
344  ants  worked  out  a  big  machine.  The  wqrk  of  this 
big  machine,  and  the  details  had  become  clarified 
sufficiently  to  point  the  way  I  think  some  time  eaijly  in  1924. 
We  then  adapted  Mr.  Roos’  invention  universally  through¬ 
out  the  plants  of  the  U.  S.  Gypsum  Company  to  jthe  manu¬ 
facture  of  wallboard.  We  now  have  seven  plants  of  the 
U.  S.  Gypsum  Company  which  employ  Mr.  Roos  ;  invention 
for  the  manufacture  of  gypsum  wallboard  incorporating  a 
cellular  core. 
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The  engineering  department  in  October,  1922,  did  not  di¬ 
rect  its  energies  to  the  development  of  the  machine  for  the 
manufacture  of  this  foam  continuously  so  that  Mr.  Roos’ 
invention  could  be  then  adapted  to  the  manufacture  of  wall- 
board  primarily  because  they  had  so  much  construction 
work  to  do,  additions  to  plant,  building  additional  wall- 
board  plants,  and  gypsum  producing  plants,  that  they  did 
not  have  men  that  were  available  to  put  on  the  work.  In 
1922  we  had  a  major  authority  at  Oakfield  which  called  for 
large  additions  to  the  gypsum  producing  capacity,  enlarge¬ 
ment  of  the  mill,  enlargement  to  the  wallboard  section.  In 
fact,  as  I  recall  this,  it  was  a  plant  enlargement  of  about 
40%  throughout.  Following  and  running  coincident  with 
that,  we  were  building  a  wallboard  plant  at  Southard,  Okla. 
and  remodeling  the  paper  mill  at  Lancaster,  Ohio,  starting 
to  build  —  Sweetwater,  Texas,  a  very  large  plant,  complete 
throughout.  In  fact,  at  four  or  five  plants  we  had  very 
heavy  major  authority  work  going  on. 

It  was  not  Mr.  Roos’  duty  to  work  in  cooperation  with  the 
engineering  department  to  adapt  his  invention  to  commer¬ 
cial  use.  The  subject  would  come  up  in  a  plant  board  meet¬ 
ing  with  Mr.  Knode  and  if  the  engineering  department 
could  adapt  the  production  better  than  the  production  de¬ 
partment  through  the  local  plant  management,  it  would  be 
decided  in  the  planning  board  just  how  the  procedure  would 
be.  It  would  depend  a  great  deal  on  the  character  of  the 
work.  The  engineering  department  played  very  little  part 
in  the  development  of  the  machine  for  the  commercial 
making  of  the  tenacious  foam  that  Mr.  Roos  was  seek- 
345  ing  to  produce. 

The  U.  S.  Gypsum  Company  discontinued  the  use 
of  sawdust  in  its  wallboard  about  the  first  of  Julv,  1925. 

V  7 

The  production  department  would  have  discontinued  it 
earlier  but  the  sales  department  were  somewhat  apprehen¬ 
sive  that  unless  a  little  sawdust  was  left  in  the  board,  the 
customers  would  resent  the  change  in  that  product  without 
them  being  specifically  informed  as  to  all  the  whvs  and 
wherefores.  So  in  our  operation  on  that  method  we  subse¬ 
quently  cut  out  half  the  sawdust,  first,  and  then  each  month 
reduced  it  down  until  finallv  we  had  sawdust  eliminated  so 
gradually  that  it  caused  very  little  comment  in  the  trade. 
It  is  not  necessary  to  employ  sawdust  in  the  wallboard 
which  incorporates  Mr.  Roos’  invention. 
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Boos’  Exhibit  No.  17  looks  like  a  sample  of  opr  regular 
wallboard  as  we  produce  it  today.  This  wallboafd  is  made 
in  accordance  with  the  process  of  Mr.  Boos’  invention. 
There  is  no  sawdust  in  it. 

The  U.  S.  Gypsum  Company  at  the  present  tinie  does  not 
make  any  partition  tile  as  a  commercial  product  which  is 
made  in  accordance  with  the  process  of  Mr.  Boos’  invention. 
The  Company  is  considering  the  commercial  manufacture 
of  tile  which  is  made  in  accordance  with  this  process. 

In  the  making  of  the  tenacious  foam  that  is  enjiployed  in 
the  manufacture  of  wallboard,  the  foam  is  niade  from 
powdered  soap-bark  suspended  in  wrater.  The  foam  after 
it  is  made  and  flows  up  out  of  the  cell  goes  through  a  blender 
with  some  partially  dextrinized  starch.  The  purpose  of  this 
dextrinized  starch  is  to  insure  first  100  per  cent,  bpnd  under 
the  kiln  fluctuations  in  temperature  and,  second, j  it  has  an 
additional  stabilizing  effect  on  the  foam,  so  that  practically 
all  the  foam  is  preserved  in  core  admixture.  [After  the 
dextrinized  starch  has  been  added  to  it,  the  fbam  flows 
down  onto  the  mixing  belt  where  the  plastei*  of  Paris 
346  is  being  soaked  in  water  and  mixed  with  |the  water 
into  a  plastic  mass  and  then  is  incorporated  into  this 
plastic  mass  as  it  flows  to  the  forming  rolls  on  the  machine. 

We  practically  have  determined  upon  the  process  which 
the  U.  S.  Gypsum  Company  intends  to  employ  in  foe  manu¬ 
facture  of  commercial  partition  tile  embodying  the  cellular 
structure.  We  intend  to  use  Mr.  Boos’  invention  with  a 
specially  designed  mixer,  that  has  taken  some  time  and 
effort  to  prepare,  to  simplify  the  mixing  process  for  the 
making  of  blocks.  We  intend  to  incorporate  a  ^°ap  bark 
foam  into  the  cellular  partition  tile  which  we  fotend  to 
manufacture  commercially. 

The  U.  S.  Gypsum  Company  never  abandoned  Mr.  Boos’ 
invention  after  its  first  conception  in  June,  1922.1 

Cross-examination. 

i 

i 

By  Mr.  Byrne : 

I  can’t  recall  any  written  communication  submitted  to  me 
with  Boos’  Exhibit  No.  10  unless  the  laboratory  notice  was 
brought  up  with  the  exhibit.  I  don’t  remember  particularly 
any  written  report  by  me  giving  my  opinion  of  foat  speci- 
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men  because  I  was  so  in  the  habit  of  going  to  the  plants  or 
telephoning  them,  perhaps  just  wTiting  a  brief  memo¬ 
randum. 

The  conference  of  J uly  4, 1922  which  I  had  with  Mr.  Roos 
and  which  I  previously  testified  concerning  was  with  this 
general  subject-matter  as  well  as  further  consideration 
on  other  work  on  lightweight  gypsum  structures.  I  had 
a  further  conference  with  Mr.  Roos  later  than  this  first 
conference  in  the  early  part  of  July  on  this  same  general 
subject,  which  was  probably  amplified  farther  because  he 
had  made  further  experiments  prior  to  this  latter  confer¬ 
ence.  The  conclusion  in  the  first  conference  was  that  Mr. 
Roos’  specific  i  invention  was  so  practical  and  unique  in 
meeting  the  particular  problem  that  we  had  in  mind,  that 
results  on  a  larger  scale  should  be  tried  as  quickly  as  pos¬ 
sible. 

347  In  answer  to  the  question,  “Can  you  offer  any 
suggestion”  appearing  in  the  last  line  of  the  letter 
Roos’  Exhibit  No.  2,  I  think  I  suggested  the  raw  soap-bark 
as  the  source  of  saponin. 

Rice  flour  proposed  by  Mr.  Roos  is  practical  but  not  as 
efficient  as  the  foaming  agent.  Considering  the  relative 
values  of  rice  flour  and  flotation  oil  in  their  use  for  making 
this  foam,  I  think  each  would  give  the  desired  cellular 
structure.  Which  of  the  two  would  be  the  better  would 
depend  on  the  nature  of  the  structure  desired  and  the  ma¬ 
terials  from  which  the  structure  was  made.  In  the  eco¬ 
nomic  commercial  utility  in  making  this  foam  we  found 
soap  bark  to  be  the  best  of  the  group  comprising  rice  flour, 
flotation  oil,  gelatin,  licorice  and  soap  bark.  I  cannot  speak 
on  the  ingredients,  rice  flour,  flotation  oil,  gelatin  and 
licorice  as  to  commercial  practicability  because  we  have 
not  applied  them  commercially.  Rice  flour  is  very  good  un¬ 
der  certain  conditions  of  mix. 

I  do  not  recall  any  full-sized  test  specimens  of  wall-board 
having  been  made  prior  to  the  making  of  the  boards,  Roos  ’ 
Exhibits  No.  11  and  14.  Board  patties  may  have  been 
made.  Sawdust  is  a  light-weight  aggregate  in  gypsum 
products. 

This  invention  of  Mr.  Roos’  was  considered  of  much  im¬ 
portance  to  the  Gypsum  Company.  I  don’t  recall  that 
my  conference  with  Mr.  Roos  of  July  4  was  ever  confirmed 
by  any  correspondence  either  by  Roos  or  myself.  There 
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was  no  reason  why  it  should  be  as  I  was  frequently  at  the 
plant.  I  very  seldom*  make  records  of  matters  discussed 
and  conclusions  reached  in  conferences  that  I,  as  a  Direc¬ 
tor  of  the  Company,  would  have  with  one  of  the  engineers. 

It  was  first  realized  by  me  that  this  invention  was  a  val¬ 
uable  one  to  the  Gypsum  Company  when  Mr.  Boos  dis¬ 
closed  it.  That  was  on  June  30, 1922.  The  decisions  as  to 
its  utilization  were  up  to  me.  The  record  of  myf  decision 
would  be  my  actions  as  General  Production  Manager  in 
what  I  did  with  it.  The  permanent  written  record  of  my 
decision  might  be  a  letter  to  my  superior,  the  V}ce  Presi¬ 
dent,  or  more  probably  it  would  be  a  conversatipn  in  his 
office  that,  “We  have  this  thing  to  this  point  and  I  am 
going  ahead  with  it.”  A  written  record  of  what  tbok  place 
with  a  thing  of  this  importance  would  not  necessarily  be 
made  as  a  protection  to  the  Company.  We  have  |  operated 
in  the  past  and  our  big  problem  has  been  production  and 
we  very  seldom  do  anything  with  any  improvements  or 
inventions  as  we  had  worked  them  out,  until  we  had  them 
in  production  and  knew  that  we  could  do  them !  commer¬ 
cially. 

As  I  remember  the  report  of  August  9th  on  the  casein 
board  referred  to  in  the  first  line  of  the  letter,  itoos’  Ex¬ 
hibit  No.  8,  it  gave  the  weights  to  the  board,  th^  caliper, 
and  may  have  included  some  deflection  measurements  and 
probably  included  seme  strength  tests  on  tin 
348  board  and  general  observations  as  to  bond  on  sam¬ 
ples  they  probably  tested  on  the  testing  ipac^nes- 
It  would  be  about  wdiat  our  usual  comments  would  be  on 
the  test  sample.  I  have  not  been  able  to  find  tips  report. 
I  do  not  remember  how  many  pages  were  in  it. 

The  method  of  the  U.  S.  Gypsum  Company  ip  protect¬ 
ing  itself  on  inventions  of  employes  has  been  to|have  the 
inventor  who  made  the  invention  apply  for  a  patent  on 
his  invention.  Usually  that  was  not  done  in  ca^es  of  in¬ 
ventions  which  involved  elaborate  production  processes 
and  considerable  time  elements  to  get  them  intb  produc¬ 
tion.  It  was  deferred  until  the  invention  was  pr0tty  thor¬ 
oughly  established  in  production.  If  we  were  satisfied  that 
an  invention  was  a  valuable  one  it  would  largely  rest  upon 
my  decision  as  to  whether  we  would  take  up  the  applica¬ 
tion  for  a  patent  on  it  before  we  decided  to  use  It  in  pro¬ 
duction  or  whether  we  would  not.  If  I  decided  tjie  inven- 
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tion  was  a  valuable  one  but  we  did  not  desire  to  apply  it 
in  production  right  awTay,  even  though  it  might  be  com¬ 
paratively  simple,  I  might  decide  to  protect  it  by  patent 
and  I  might  not.  It  would  depend  very  largely  on  the 
relative  state  of  the  art  that  the  invention  covered. 

“X  Q.  252.  Was  the  state  of  the  art  investigated  in 
this  case,  in  the  matter  of  this  invention?  A.  In  the  mat¬ 
ter  of  Mr.  Roos’  invention? 

X  Q.  253.  Yes.  A.  I  don’t  believe  it  was.  At  least,  not 
to  my  knowledge.  I  might  add  that  I  have  flowing  over 
mv  desk  chemical  abstracts  and  other  avenues  of  infor- 
mation  and  keep  a  general  clipping  file  on  scientific  work 
as  it  applies  to  building  materials  so  that  I  try  to  keep 
posted  on  general  advances  in  the  art  as  it  goes  along  as 
an  industry.” 

I  am  well  posted  in  the  gypsum  art.  This  art  of  cellu¬ 
lar  material  for  building  purposes  has  also  been  given 
349  considerable  study.  I  have  always  made  it  a  practice 
to  keep  posted  on  the  field  I  have  been  engaged  in 
and  as  this  field  has  been  building  material  since  1906  very 
largely,  I  have  developed  my  interest  in  it.  I  considered 
that.  I  was  well  posted  in  the  art  at  the  time  of  my  confer¬ 
ence  of  July  4,  1922,  with  Mr.  Roos.  It  was  at  this  confer¬ 
ence  that  I  appreciated  the  value  of  this  invention.  To  me 
it  was  entirely  practical  at  that  time. 

After  a  patent  application  in  the  name  of  one  of  the 
employees  of  the  Gypsum  Company  had  been  prepared  by 
the  attorney  as  a  matter  of  practice  I  would  review  it  on 
a  matter  dealing  with  a  product,  but  not  particularly  on 
a  matter  dealing  simply  with  a  machine  or  a  dryer  or 
something  like  that.  I  recall  having  read  over  the  Roos 
Patent  Application  here  involved  and  I  account  for  the 
omission  of  rice  flour  in  the  application  because  it  is  so 
similar  to  dextrinized  starch  and  other  generic  terms  used. 
I  think  there  were  two  applications.  I  do  not  recall  just 
the  separation  in  the  two  applications  at  this  time. 

I  think  that  Mr.  Roos  arrived  at  his  first  concept  of  this 
invention  through  rice  flour,  but  I  think  mechanically  he 
would  rapidly  project  himself  to  a  more  efficient  foam¬ 
ing  agent  if  that  was  within  his  realm  of  knowledge.  Rice 
flour  was  used  in  experiments  in  June,  that  I  know  of, 
but  I  know  that  saponin  or  the  foaming  principle  of  soap- 
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bark  was  also  used  in  experiments  during  July  and  Au¬ 
gust.  .  | 

In  the  letter,  Boos’  Exhibit  No.  2,  gum  arabic  is  used, 
and  it  was  probably  used  in  two  ways,  both  afe  a  protect¬ 
ing  colloid  on  the  foam  and  probably  more  specifically  as 
a  hardener  on  the  gypsum  core.  The  question  jof  the  elas¬ 
ticity  and  permanence  of  foams  is  variable  in  many  ways 
but  never  acts  as  a  protecting  colloid.  That  can  be  used 
with  it. 

The  specifications  of  the  Patent  Application!  state:  “It 
has  been  found  desirable  to  stir)  it  (the  foam)  into 
350  a  certain  quantity  of  calcined  gypsum.  This  addi¬ 
tion  was  found  to  reinforce  the  walls  of  the  bub¬ 
bles.”  This  suggestion  of  using  calcined  gypsum  to 
strengthen  the  foam  originated  with  Mr.  Roos  and  prob¬ 
ably  as  he  studied  foams  and  colloids  in  general,  he  was 
working  to  get  a  material  on  the  inter-face  o’  the  foam 
structure. 

Referring  to  Roos’  Exhibit  No.  5,  I  do  not  know  what 
became  of  the  tile  therein  referred  to.  The  test  cylinders 
must  have  been  broken  and  discarded  because  |  they  have 
the  compression  values.  One  of  these  tiles  may!  have  been 
the  one  they  forwarded  me  and  the  others  werje  probably 
kept  at  Fort  Dodge.  I  do  not  know  what  has !  become  of 
the  record  that  was  kept  of  the  tests  made  on  Roos’  Ex¬ 
hibit  No.  10.  ! 

As  heretofore  testified  to  by  me,  the  object  qf  this  cel¬ 
lular  material  was  to  substitute  a  controllable  element  for 
an  uncontrollable  element  in  production  by  the  elimination 
of  sawdust  in  wallboard.  This  change  was  made  at  Fort 
Dodge  about  June,  1924.  At  that  time  we  made  [runs  both 
ways,  I  think.  In  fact,  I  think  we  started  to  putf  some  out 
without  the  sawdust  and  the  sales  department  Questioned 
the  advisability  of  it.  Certainly  when  we  expafided  it  to 
the  other  plants  they  requested  that  we  do  not  eliminate 
all  the  sawdust  at  the  start. 

My  opinion  of  Mr.  Roos’  invention  at  the  tiine  of  the 
conference  on  July  4,  1922,  was  that  the  structure  obtained 
spoke  for  itself  and  I  was  sufficiently  familiar!  with  the 
gypsum  industry  and  other  plastic  materials,  the  nature 
of  their  setting  and  manipulation,  to  lead  me  very  decid¬ 
edly  to  the  conclusion  that  if  we  could  ever  produce  foam 
in  big  enough  quantities  the  situation  was  solved.  The 
problem  was  the  operation  to  produce  that  material. 
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Redirect  examination. 

By  Mr.  Hansen: 

When  I  spoke  of  my  conferences  with  Mr.  Roos  as  be¬ 
ing  the  conference  of  July  4,  1922,  I  used  the  date  July 
4  as  the  approximate  date.  It  was  sometime  after  the  first 
of  July  and  before  the  fourteenth. 

I  do  not  know  of  any  tests  having  been  made  on  the  speci¬ 
men  Roos’  Exhibit  No.  10  other  than  the  taking  of  the 
weight  thereof.'  I  don’t  know  of  any  reason  why  there 
should  have  been  any  except  possibly  the  amounts  of  ma¬ 
terial  they  used.  Primarily  the  reason  for  the  making  of 
the  specimen,  Roos’  Exhibit  No.  10,  was  to  see  how  the 
cellular  structure  would  bond  to  paper  and  to  see  what 
influence  the  absorption  of  paper  would  have  on  the  cel¬ 
lular  structure  itself.  This  could  be  determined  by  in¬ 
spection  alone.  Roos’  Exhibit  No.  10  told  me  all 
351  I  wanted  to  know  because  it  showed  that  the  paper 
would  bond;  that  the  cellular  structure  was  not 
broken  down  by  the  fact  of  boding;  that  the  foam  was  so 
tenacious  that  it  could  lose  moisture  by  absorption  into  the 
paper  without  the  foam  cellular  structure  breaking  down 
and  that  the  set  of  the  cellular  plaster  was  such  that  it 
would  put  the  paper  under  pretty  well-defined  tension  and 
keep  it  flat  and  firmly  adhered  to  the  core.  Roos’  Exhibit 
No.  10  looks  perfectly  adequate  to  me  today  as  to  the  bond 
between  the  paper  and  the  cellular  structure,  as  well  as 
in  regard  to  the  permanency  of  the  cellular  structure. 

Recross-examination. 

By  Mr.  Byrne: 

Mr.  Roos’  opinion  of  his  invention  following  his  con¬ 
ference  with  me  during  the  1st  to  the  14th  of  July,  1922, 
was  that  he  had  solved  the  problem  in  the  real  way,  except 
for  the  magnitude  of  the  production  problem  involved. 

Frances  Kernohan. 

Frances  Kernohan,  a  witness  called  on  behalf  of  the 
party  Roos,  having  been  first  duly  sworn,  did  testify  as 
follows : 
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i 
! 

352  Direct  examination. 

1  I 

By  Mr.  Hansen: 

i 

My  name  is  Frances  Kernohan  and  I  am  at  the  head 
of  the  Filing  Department  in  the  Chicago  Office  of  the  U.  S. 
Gypsum  Company.  I  conducted  a  search  withip.  the  last 
few  days  through  the  files  of  the  U.  S.  Gypsum  i  Company 
with  the  view  of  finding  all  letters  or  reports  that  were 
dated  on  or  about  August  9,  1922  which  related  tjo  or  men¬ 
tioned  in  any  way  or  manner  casein  board.  I  was  instructed 
to  make  such  a  search.  I  did  not  find  any  report  of  letters  in 
the  files  of  the  U.  S.  Gypsum  Company  under  datf  of  about 
August  9,  1922  which  related  to  casein  board.  |  When  I 
conducted  this  search,  I  was  told  to  look  for  a  report  dated 
August  8  or  9,  1922  in  regard  to  casein  board.  |  The  in¬ 
structions  stated  that  this  report  came  from  Fort  Dodge. 
I  did  not  find  any  such  report. 

Frederick  D.  Pfeffer.  i 

i 

Frederick  D.  Pfeffer,  a  witness  called  on  behalf  of  the 
party  Roos,  having  been  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Hansen: 

My  name  is  Frederick  D.  Pfeffer.  My  age  ^4,  and  I 
reside  at  Fort  Dodge.  I  am  employed  as  development  en¬ 
gineer  for  the  U.  S.  Gypsum  Company.  I  have  known  Mr. 
Roos  since  I  came  with  the  Company  in  May,  1^24.  Mv 
duties,  working  with  Mr.  Roos  as  development  Engineer, 
have  been  working  along  with  new  products  or  new  ma¬ 
chinery.  I  had  a  four  year  course  in  chemical  engineering 
at  Iowa  State  College,  Ames.  I  graduated  there  in  1923. 
I  first  saw  the  tile,  Roos’  Exhibit  No.  29,  when  Mr.  Roos 
and  myself  made  it  last  Saturday,  the  27th  of  February, 
192G.  We  made  this  tile  in  the  block  plant  at  Forit  Dodge, 
Iowa.  In  making  it,  we  prepared  a  solution  that  We  speak 
of  as  a  saponin  solution  which  is  composed  of  64 

353  grams  of  saponin  and  1600  c.c.  of  water!  and  64 
grams  of  gum  arabic  and  1600  c.c.  of  water.  The 

two  solutions  were  mixed  together,  placed  in  a  pail  and 
then  carried  to  the  block  plant.  We  then  measured  out 
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400  c.c.  of  this  solution  and  Mr.  Roos  beat  it  into  a  very 
stiff  tenacious  foam.  This  foam  was  then  mixed  into  pre¬ 
mixed  calcined  gypsum  and  water  to  form  a  tile.  This 
mixture  of  foam  and  premixed  calcined  gypsum  and  water 
was  then  cast  into  a  regular  tile  mold,  a  hand  mold,  and 
Roos’  Exhibit  No.  29  is  the  product.  At  this  same  time, 
we  made  four  tile  and  while  we  were  making  the  tile,  we 
took  four  cylinders  of  each  tile.  The  wet  weights  of  the 
cylinders  were  taken ;  they  were  placed  in  a  drying  oven ; 
dried  until  they  reached  constant  weight,  and  then  the 
dry  weight.  We  then  broke  two  cylinders  to  get  the  com- 
pressional  value.  We  have  a  standard  compression  test¬ 
ing  machine  there  in  the  block  plant  laboratory,  and  they 
were  broken  according  to  the  specifications  for  ordinary 
tests  on  block  plant  cylinders.  These  compressional  tests 
on  the  cylinders  showed  me  that  the  two  cylinders  were  in 
excess  of  our  required  tests  to  make  them  a  commercial 
product.  They  were  broken  between  five  and  eight  hun¬ 
dred  pounds  per  square  foot,  as  I  remember  it.  My  hand¬ 
writing  appears  on  the  end  of  the  tile,  Roos’  Exhibit  No. 
29.  I  have  written  there  in  my  own  handwriting  “F.  D. 
Pfeffer,  Sample  C,  35  pounds  of  stucco,  30  pounds  of  water, 
400  c.c.  of  saponin  solution,”  and  the  date,  “ 2-27-1926”. 

Roos’  Exhibits  Nos.  31  and  32  are  two  of  the  cylinders 

•> 

that  were  taken  at  the  time  the  tile,  Roos’  Exhibit  No.  29, 
sample  C,  was  made.  They  were  taken  from  the  mix  that 
the  tile  was  made  of  and  poured  in  our  standard  test  cyl¬ 
inders.  I  initialed  them  at  the  time  they  were  taken  out 
of  the  mold.  These  cylinders  we  marked  with  the  Nos. 
“C-2”  and  “0-3”  which  show  that  they  relate  to  sample 
tile  C  made  on  the  date  of  the  27th  of  February,  1926.  I 
initialed  my  initials  F.  D.  P. 

354  Cross-examination. 

By  Mr.  Byrne: 

We  used  an  egg  beater  in  beating  the  foam  which  was 
employed  in  the  making  of  this  tile.  We  made  four  tile 
at  this  time. 

“XQ.  35.  How  many  could  you  have  made  if  you  wanted 
to?  “A.  Well  any  number  could  have  been  made,  accord¬ 
ing  to  the  number  required.  It  would  have  been  a  hand 
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batch  proposition,  but  it  was  really  on  a  bommercial 
scale. 7  ’ 

By  Mr.  Hansen:  I  now  hand  attorney  for  Rice  the  cyl¬ 
inder  which  is  marked  for  identification  as  Robs’  Exhibit 
No.  31,  so  that  he  can  run  any  tests  or  make  aby  examina¬ 
tion  of  that  that  he  desires. 

The  cylinder  which  is  marked  for  identification  as  Roos  ’ 
* 

Exhibit  No.  32  will  be  forwarded  to  counsel  for  Baver,  in 
order  that  he  may  test  the  cylinder  and  make  such  exami¬ 
nation  thereof  as  he  may  desire.  ! 

355  Testimony  Taken  on  Behalf  of  the  Parties  John  A. 

Rice  and  The  Buhblestone  Company  j in  the  Su¬ 
preme  Court  Proceeding. 

356  By  Mr.  Rose :  The  records  of  the  Patent  Office  are 
stipulated  in  this  case  by  consent  of  counsel. 

The  certified  copy  of  the  record  in  the  Patent  Office, 
marked  4 ‘Plaintiff  Rice’s  Exhibit  X”  is  offered  in  evidence 
under  the  stipulations  filed  of  record  Decembejr  19,  1929, 
and  June  16,  1931. 

Rice ’s  stipulated  Exhibit  A,  being  a  copy  of  t)fie  publica¬ 
tion  “Patent  Rights  in  Denmark”,  offered  in  evidence. 

By  Mr.  Hansen:  Objected  to  as  to  relevancy,  j 

Rice’s  stipulated  Exhibit  B,  consisting  of  photostat 
copies  of  various  editorials  taken  from  the  Journal  of  In¬ 
dustrial  and  Engineering  Chemistry,  offered  in  evidence. 

By  Mr.  Hansen :  Objected  to  as  irrelevant. 

Rice’s  stipulated  Exhibit  C,  consisting  of  copies  of  cer¬ 
tain  United  States  patents,  offered  in  evidence,  j 

By  Mr.  Hansen:  Objected  to  as  irrelevant  and  imma¬ 
terial. 

Rice’s  stipulated  Exhibit  D,  composed  of  certain  patents 
directed  against  the  credibility  of  the  party  I?oos  as  an 
excuse  for  delay  in  taking  two  years  and  three  months  in 
building  a  machine,  offered  in  evidence. 

By  Mr.  Hansen:  Objected  to  as  irrelevant  and  im¬ 
material. 
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Rice’s  stipulated  Exhibit  E,  being  a  compilation  of  deci¬ 
sions  respecting  what  constitutes  sufficiency  of  disclosure, 
directed  against  Bayer,  offered  in  evidence. 

By  Mr.  Hansen:  Objected  to  as  irrelevant,  immaterial 
and  incompetent. 

Rice’s  stipulated  Exhibit  F,  being  a  copy  of  “Chemical 
Abstracts”  Volume  18,  No.  5,  dated  March  10,  1924, 

357  and  an  excerpt  from  British  Patent  Office  Gazette, 
dated  November  7, 1923,  offered  in  evidence. 

By  Mr.  Hansen:  Objected  to  as  incompetent  in  that 
“Chemical  Abstracts”  is  an  unofficial  publication.  Also 
that  it  is  irrelevant  and  immaterial. 

Rice’s  Exhibit  G,  which  contains  a  certified  copy  of  a 
certain  opposition  to  trade-mark  registration  and  a  certi¬ 
fied  copy  of  United  States  trade-mark  “Bubblestone”,  the 
material  made  by  Rice,  offered  in  evidence. 

By  Mr.  Hansen:  I  object  to  the  materiality  of  Exhibit  G. 

The  Letters  Patent  of  the  Bubblestone  Company  and 
its  Charter,  showing  its  incorporation  in  the  State  of 
Pennsylvania,  offered  in  evidence. 

Counsel  for  the  plaintiffs  Rice  and  the  Bubblestone  Com¬ 
pany  offer  in  evidence  their  bill  of  complaint  for  the  pur¬ 
pose  of  introducing  in  evidence  as  against  defendants  Roos 
and  the  Gypsum  Company  the  averments  of  fact  set  forth 
therein  not  denied  by  the  answer  of  Roos  and  the  Gypsum 
Company,  and  for  the  further  purpose  of  introducing  in 
evidence  against  the  defendant  Bayer  the  averments  of 
fact  in  said  bill  not  denied  bv  the  answer  of  Baver. 

Counsel  for  Rice  and  the  Bubblestone  Company  further 
offer  in  evidence  the  answer  of  Roos  and  the  Gypsum  Com¬ 
pany  for  the  purpose  of  introducing  in  evidence  as  against 
the  said  Roos  and  the  Gypsum  Company  the  admissions 
of  fact  set  forth  therein,  and  the  answer  of  Bayer  for  the 
purpose  of  introducing  in  evidence  as  against  Bayer  the 
admissions  of  fact  set  forth  therein,  this  offer  being  made 
in  general  form  to  save  the  time  of  counsel  and  the  Court. 

358  By  Mr.  Hansen:  I  object  to  the  offer,  the  plead¬ 
ings,  of  course,  are  part  of  the  record. 
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By  the  Court:  If  all  the  pleadings  are  sworn  to,  the 
objection  is  overruled. 

Exception  noted. 

Rice’s  Exhibit  Y,  the  assignment  by  John  A.  Rice  to  the 
Bubblestone  Company,  dated  October  14,  192j3,  recorded 
in  the  Patent  Office  of  the  United  States  in  Liber  1031,  page 
607,  offered  in  evidence. 

Counsel  for  plaintiff  Rice  and  Roos  offer  ip  behalf  of 
all  counsel  and  in  pursuance  of  stipulation  filed  (June  16, 
1931)  in  this  case  the  Roos  Exhibits  offered  in  |evidence  in 
the  Patent  Office  proceeding,  the  same  being  Numbered  1 
to  29  inclusive  and  found  and  described  in  tfye  index  of 
Roos’  Patent  Office  Record,  now  in  evidence,  on  page  3 
thereof. 

Further,  counsel  offers  the  exhibits  offered  ijn  behalf  of 
Erik  Christian  Bayer  in  the  Patent  Office  proceeding,  the 
same  being  numbered  2  to  16,  inclusive,  and  described  in 
the  index  of  Bayer’s  Patent  Office  Record,  ilow  in  evi¬ 
dence,  on  page  2  thereof ;  this  offer  likewise  beipg  made  in 
pursuance  of  a  stipulation  filed  in  this  suit  (June  16, 
1931). 

Further,  counsel  offers  in  evidence  a  list  of  exhibits  of 
John  A.  Rice,  offered  in  evidence  in  the  Patent}  Office  pro¬ 
ceeding,  the  same  being  described  in  the  indei  of  Rice’s 
Patent  Office  Record,  now  in  evidence,  on  pagCs  2,  3,  and 
4,  thereof.  All  of  the  evidence  taken  in  the  Patent  Office 
proceeding  has  been  put  in  evidence  in  this  suit  in  behalf 
of  all  of  the  parties  under  the  said  stipulations,  j 

359  Union  B.  White  was  produced  as  a  witness  on 
behalf  of  the  plaintiff  Rice  and,  being  $worn,  was 
examined  and  testified  as  follows: 

Direct  examination. 

By  Mr.  Rose: 

I  am  Union  B.  White,  assistant  to  the  Secretary  and  the 
Office  Manager  of  the  American  Chemical  Society,  with 
which  I  have  been  connected  since  February,  1902. 

The  American  Chemical  Society  publishes  tfyree  major 
periodicals,  “  Industrial  and  Engineering  Chemfstry”,  the 
“Journal  of  the  American  Chemical  Society”,  ahd  “Chem¬ 
ical  Abstracts”,  the  latter  of  which  is  issued  twi<ie  a  month, 


298  ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 

on  the  10th  and  20th  of  each  month.  It  contains  carefully 
prepared  abstracts  of  articles  in  some  1500  chemical  pub¬ 
lications  the  world  over,  made  by  the  editor  and  his  staff 
of  probably  300  abstracters,  experts  in  their  particular 
lines  and  most  of  them  are  members  of  the  Society.  This 
copy,  Rice’s  Exhibit  F,  is  the  issue  of  March  10,  1924,  of 
Chemical  Abstracts.  It  was  sent  to  each  member  on  the 
mailing  list  of  the  Society  for  Chemical  Abstracts.  Car¬ 
lisle  K.  Roos  was  a  member  of  the  Society.  This  is  his 
application,  dated  March  5,  1919,  and  this  his  membership 
card,  showing  that  he  has  been  a  member  ever  since  down 
to  the  present  time,  including  the  time  at  winch  Rice’s 
Exhibit  F  was  published  and  mailed  to  the  members.  He 
was  then  on  the  mailing  list,  winch  is  made  up  from  slips 
containing  the  names  and  addresses  of  the  members  sent 
to  the  printer  when  they  are  first  elected,  from  winch  the 
printer  makes  a  metal  plate  or  stencil  for  addressing  the 
wrappers  of  the  journals  and  in  addition  the  printer  runs 
off  a  copy  from  each  plate  w’hich  wTe  call  our  mailing  list. 
The  mailing  list  is  under  my  charge  and  supervision,  as 
well  as  that  of  the  Secretary  of  the  Society,  Dr.  Charles 
L.  Parsons,  now  in  England,  in  wiiose  absence  I  have  charge 
of  it.  The  Society  has  slightly  over  1900  members,  both 
corporate  and  individual,  the  corporate  members 
360  including  the  leading  corporations  interested  in 
chemistry,  including  the  United  States  Gypsum 
Company. 

Rice’s  Exhibit  W,  being  the  application  of  Carlisle  K. 
Roos  for  membership  in  the  American  Chemical  Society 
and  his  membership  card,  offered  in  evidence. 

By  Mr.  Hansen:  Objected  to  as  not  having  been  proved. 

The  recommenders  on  this  application  of  Carlisle  K. 
Roos  for  membership  are  members  of  the  Society. 

By  the  Court:  Now  the  objection  wrill  be  overruled. 

Exception  noted. 

By  Mr.  Rose:  We  offer  in  evidence  Rice’s  Exhibit  V, 
being  the  application  for  membership  of  the  United  States 
Gypsum  Company  and  its  membership  card,  showing  that 
the  United  States  Gypsum  Company  became  a  member  of 
the  Society  January  1,  1924,  and  is  still  a  member  of  the 
said  Society;  also  voucher  of  the  United  States  Gypsum 
Company  attached,  paying  for  their  subscription  for  mem- 
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bership  for  1924,  reciting  its  membership  in  thb  American 
Chemical  Society,  including  a  subscription  to  its  journal 
“Chemical  Abstracts”  and  “Industrial  and  Engineering 
Chemistry”,  offered  by  consent. 

There  is  a  revision  in  each  mailing  list,  so  far  £s  requests 
come  from  members  to  change  their  addresses,  j  We  keep 
the  individual  mailing  list  for  two  years.  This!  is  a  mail¬ 
ing  list  for  “Chemical  Abstracts”,  for  the  issue! of  Decem¬ 
ber  20,  1924.  It  shows  the  United  States  Gypsum  Com¬ 
pany  at  205  West  Monroe  Street,  Chicago,  Illinois,  and 
Carlisle  K.  Roos,  815  South  Fifteenth  Street,  F|)rt  Dodge, 
Iowa,  which  are  the  addresses  shown  on  the  applications 
of  Carlisle  K.  Roos  and  the  United  States  Gyplsum  Com¬ 
pany  for  membership.  The  publications  of  the  Society 
were  sent  to  them.  These  sheets  are  run  through  the  ad¬ 
dressing  machine  by  the  printer,  which  alternately  drops 
the  plates  or  stencils  down  to  be  printed  on  them, 
361  so  that  our  records  show  that  the  issue  of  March 
10,  1924,  of  Chemical  Abstracts  was  mailed  in  due 
course  to  Mr.  Roos  and  to  the  United  States  Gypsum  Com¬ 
pany.  It  was  agreed  by  Counsel  for  all  parties  that  the 
United  States  Gypsum  Company  and  Carlisle  K.  Roos 
were  on  the  mailing  list  of  the  American  Chemical  Society 
in  1924;  that  the  United  States  Gypsum  Company  was  not 
on  the  said  list  until  January  1,  1924,  but  that  Carlisle  K. 
Roos  was  on  it  for  the  years  1922,  1923,  1924,  an^l  1925. 

On  the  front  page  of  this  publication  “Chemical 
Abstracts”  and  of  this  issue  of  March  10,  1924;  thereof, 
the  names  of  the  Editors  and  of  the  Abstractors  appear. 
The  subject  matter  of  the  abstracts  are  not  haphazard  but 
are  listed  under  appropriate  subjects  so  that  jthey  can 
readily  be  found  by  one  interested  in  any  subject;  In  this 
issue  of  March  10, 1924,  Roos’  Exhibit  F  on  page  741,  there 
is  an  indexed  subject  entitled  “Cement  and  other  Build¬ 
ing  Materials”  and  on  page  743  at  the  top  of  the  page, 
there  is  a  reference  to  the  British  Patent  No.  203,^18. 

Rice ’s  Exhibit  F,  the  March  10, 1924,  issue  of  ‘  ‘  Chemical 
Abstracts”,  offered  in  evidence.  ! 

I 

Cross-examination. 

By  Mr.  Hansen : 

The  addresses  of  the  members  as  admitted  are  sent  to 
the  Mack  Printing  Company  at  Easton,  Pa.  froijn  whose 

I 
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plant  the  Company’s  Periodical  Chemical  Abstracts  are 
mailed.  I  do  not  have  any  personal  knowledge  of  their 
mailing. 

Redirect  examination. 

By  Mr.  Rose: 

The  office  of  the  American  Chemical  Society  is  here  in 
Washington  but  the  printing  is  done  by  the  before-men¬ 
tioned  printer  at  Easton,  Pa.,  and  the  copies  are  mailed 
under  my  direction.  The  printer  returns  to  us  after  every 
publication,  a  copy  of  the  list  that  he  has  used  for  mailing 
and  the  addresses  shown  in  the  list  that  he  returns  to  us 
are  printed  from  the  same  plates  or  stencils  from 
362  which  the  addresses  are  printed  upon  the  wrappers, 
or  envelopes  in  which  the  publication  is  mailed. 

By  Mr.  Rose:  To  avoid  encumbrance  of  the  record,  can 
we  not  agree,  Mr.  Hansen,  to  give  these  mailing  lists  an 
exhibit  number  and  allow  them  to  be  returned. 

By  Mr.  Hansen:  Surely. 

The  mailing  lists  referred  to  were  thereupon  marked  as 


follows: 

1925 

Rice 

Exhibit  U 

1924 

Rice 

Exhibit  T 

1923 

Rice 

Exhibit  R 

1923 

Rice 

Exhibit  R-l 

1922 

Rice 

Exhibit  Q 

1922 

Rice 

Exhibit  P 

The  following  stipulation  was  entered  of  record  by 
agreement  of  Counsel : 

“It  is  admitted  by  Counsel  that  ‘Chemical  Abstracts’ 
for  the  issue  of  March  10, 1924  was  duly  posted  and  mailed 
to  the  members  of  the  Chemical  Society  whose  names 
appear  on  the  Society’s  mailing  list  for  that  Issue.” 

There  was  no  change  in  the  mailing  list  for  either  Mr. 
Roos  or  the  United  States  Gypsum  Company  for  the  year 
1924.  Both  were  on  the  mailing  list  for  that  entire  year 
and  they  are  still  on  the  list. 

Cross-examination. 

By  Mr.  Newton: 

There  is  nothing  in  the  mailing  lists  or  our  records  to 
show  that  Mr.  Roos  or  the  United  States  Gypsum  Com- 
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pany  did  not  receive  the  issue  of  the  publication  in  ques¬ 
tion.  The  mailing  lists  indicate  that  they  did. 

363  By  Mr.  Rose:  I  want  to  put  in  evidence  a  copy 
of  the  entire  Volume  14,  No.  6  of  the  “Journal  of 

Industrial  and  Engineering  Chemistry”,  a  publication  of 
the  American  Chemical  Society,  from  which  issue  thereof, 
being  that  of  June,  1922,  Roos’  Exhibit  No.  1  (in  the  record 
of  the  Patent  Office),  being  an  advertisement  fbr  the  so- 
called  “Foamite”,  is  taken  and  from  which  the  Isaid  Roos 
testified  in  the  Patent  Office  he  conceived  his  id^a  of  this 
invention. 

Page  32  of  the  issue  of  June,  1922,  of  the  Journal  of 
Industrial  and  Engineering  Chemistry,  to  which  you  called 
my  attention,  is  identical  with  Roos’  Exhibit  No.  1  in  the 
Patent  Office  proceeding  and  said  Roos’  Exhibit  |No.  1  has 
been  taken  from  a  copy  of  the  June  Issue,  192£,  of  said 
publication.  It  is  noted  thereon,  “Vol.  14,  No.  6j\ 

By  Mr.  Rose :  I  offer  this  particular  issue  in  evidence  for 
two  purposes:  1st,  to  show  the  issue  of  the  magazine  out 
of  which  Roos’  Exhibit  No.  1  was  taken  and,  2nd,  that  he 
who  took  it  out,  namely  Roos,  had  in  front  of  him,  this 
particular  issue  of  June,  1922,  of  the  Journal  of  Indus¬ 
trial  and  Engineering  Chemistry  published  by  tile  Amer¬ 
ican  Chemical  Society  of  which  he  was  a  member.  | 

Said  volume  marked  Rice’s  Exhibit  0. 

By  Mr.  Hansen:  Objected  to  because  its  materiality  has 
not  been  shown. 

By  the  Court:  Objection  overruled. 

! 

Exception  noted. 

i 

By  Mr.  Rose:  We  will  show  in  support  of  this  offer  in 
evidence  (Rice’s  Exhibit  0)  that  all  the  features  of  the 
machine  that  took  Roos  two  years  and  three  ninths  to 
build  were  advertised  in  this  very  issue  of  June^  1922,  of 
the  Journal  of  Industrial  and  Engineering  Chemistry  of 
said  Society. 

j 

364  Jerome  Alexander. 

Jerome  Alexander,  having  been  heretofore  svporn  and 
examined  with  respect  to  the  case  of  Bayer,  wa£  further 
examined  as  a  witness  for  the  party  Rice,  and  testified  as 
follows : 


M 
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Direct  examination. 

By  Mr.  Rose : 

I  am  Chemical  Engineer  licensed  by  the  State  of  New 
York  as  a  professional  engineer,  and  I  am  engaged  as  a 
consultant,  with  offices  at  50  East  41st  Street,  New  York 
City.  I  have  designed  and  built  complete  plants,  including 
boilers,  engines  and  complete  power  plants.  I  built  a  com¬ 
plete  plant  for  the  Monroe  Light  &  Power  Company  and  I 
have  designed  and  built  machinery  of  various  kinds  which 
consisted  mostly  of  the  different  and  special  machinery 
needed  in  the  i  businesses  of  the  various  companies  with 
which  I  have  been  connected  as  Chief  Chemist.  Most  of  the 
new  machinery  which  could  not  be  purchased  out  of  regular 
stock,  I  designed  and  built. 

365  I  have  been  a  member  of  the  American  Chemical 
Societv  since  1899.  I  am  one  of  the  abstractors  for 
* 4 Chemical  Abstracts”,  and  I  have  been  counsellor  in  the 
Society.  I  am  the  Jerome  Alexander  whose  name  appears 
as  the  fifth  name  on  the  list  of  abstractors  which  appears 
in  “Chemical  Abstracts”.  Rice’s  Exhibit  F,  the  March  10, 
1924  issue  of  “Chemical  Abstracts”  on  page  602  thereof, 
contains  an  abstract  of  an  article  which  I  wrote;  the  ab¬ 
stract,  however,  having  been  made  by  somebody  else.  I 
wrote  the  article.  On  page  607  thereof,  there  is  an  abstract 
of  an  article  on  the  measurement  of  surface  tension  bv  Allen 
Ferguson,  abstracted  from  the  Fifth  Report  on  Colloids  of 
the  British  Association  for  the  Advancement  of  Science.  I 
imagine  I  have  been  an  abstractor  for  the  American  Chemi¬ 
cal  Societv  for  somewhere  around  ten  or  fifteen  vears.  I  am 

* 

familiar  with  the  magazine  “Chemical  Abstracts”,  its  pur¬ 
pose,  what  it  does  and  who  it  goes  to.  I  have  taken  the 
magazine  since  it  first  came  out  and  I  have  the  complete 
file.  I  preserve  the  issues  of  “Chemical  Abstracts”  very 
carefully  and  everybody  who  is  practicing  the  profession  of 
chemistry,  so  far  as  I  know,  does  the  same  thing.  The 
issues  of  “Chemical  Abstracts”  come  out  twice  a  month, 
the  10th  and  the  20th.  I  take  the  magazine  “Chemical 
Abstracts”  so  that  I  might  keep  abreast  of  the  chemical 
work  of  the  world.  This  abstracts  somewhere  between  a 
thousand  and  fifteen  hundred  journals ;  and,  entirely  apart 
from  the  question  of  expense,  these  journals  are  written  in. 
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all  kinds  of  languages.  I  abstract  myself  from  thje  French 
and  German;  but  there  are  Polish  magazines,  and  Chinese 
and  Japanese,  all  kinds  of  languages,  are  abstracted;  and 
the  only  way  a  man  can  keep  abreast  of  the  work  all  over 
the  world  is  by  using  an  abstract  journal  of  this  character. 
It  brings  him  everything  promptly.  I  know  of  no  other 
publication  that  would  compare  wfith  ‘ 1  Chemical  Abstracts’’ 
in  the  United  States.  For  example,  the  Journal  of  the 
American  Ceramic  Society  publish  certain  abstracts  of  in¬ 
terest  to  the  people  in  the  ceramic  field ;  but  that  isj  a  highly 
limited  field.  There  is  certainly  nothing  in  the  cement  and 
gypsum  building  trade  that  carries  the  general  news  which 
“Chemical  Abstracts”  does.  There  may  be  possijbly  jour¬ 
nals  that  I  do  not  know  of  that  would  have  abstract^  of  some 
kind  in  them. 

Each  number  has  in  the  first  printed  pa^e,  about 
366  30  different  branches  of  chemistry  listed,  j  starting 

with  “Apparatus”  and  going  through  to  “Rubber 
and  Allied  Substances.”  Then,  in  addition  to  tljat,  each 
number  has  an  index  of  the  author  of  every  paper  pr  article 
or  patent  abstracted  in  this  particular  number.  You  see, 
in  this  one  number  we  have  what  looks  like,  roughly,  to  me, 
it  is  verv  hard  to  estimate  it  exactly,  but  somewhere  be- 
tween  500  and  1,000  articles.  I  am  merely  guessijng  at  it, 
because  1  cannot  add  it  up.  There  are  4%  pages  of  names, 
closely  printed  in  three  columns. 

If  one  engaged  in  the  industry  in  which  Mr.  Rice,  Mr. 
Roos  and  Mr.  Bayer  were  interested,  had  the  magazine 
“Chemical  Abstracts”  in  front  of  him,  he  would  dxpect  to 
find  most  of  the  articles  of  interest  under  the  section  “Ce¬ 
ment  and  Other  Building  Materials”.  That  heading  ap¬ 
pears  on  page  741  of  Rice’s  Exhibit  F,  the  March  10,  1924 
issue  of  “Chemical  Abstracts”  as  Section  20  thereof.  There 
are  about  2 %  pages  given  to  that  subject,  and  therje  are  21 
abstracts  in  that  particular  section.  On  page  743  jthere  is 
an  abstract  given  of  a  patent  for  Porous  Building  Materials 
patented  by  E.  C.  Bayer  under  British  number  |203,718, 
September  11,  1923.  This  contains  an  abstract  of  Mhat  the 
patent  covers. 

“Q.  Mr.  Alexander,  from  the  standpoint  of  the  Scientific 
man  and  the  specialist,  such  as  you  are,  such  as  all  pf  these 
concerns  like  the  Bubblestone  Company  and  the  Gypsum 


304 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


Company  may  have,  does  that  publication  form  the  source 
of  ready  reference  to  everything  that  is  new  that  is  coming 
out  in  the  particular  fields  in  which  chemistry  is  involved? 
A.  I  think  it  is  the  most  valuable  single  publication  that 
exists. 

“Q.  Who  are  its  list  of  subscribers,  speaking  generally, 
and  their  business  and  character — corporations  as  well  as 
individuals?  A.  The  mere  fact  that  the  society  has  around 
eighteen-  or  nineteen  thousand  members,  and  that  the  mem¬ 
bership  is  scattered  all  over  the  world,  and  that  the  journal 
is  found  in  every  library  of  account  and  is  taken  by  every 
chemist  who  has  any  hope  of  future  progress  in  his  pro¬ 
fession,  and  by  a  very  large  number  of  the  most  important 
corporations  that  I  know  of — I  should  say  that  it  is  taken  by 
everybody  worth  while  in  chemistry  that  can  afford  it.” 

The  name  by  which  the  publication,  Rice’s  Exhibit  F, 
generally  goes  in  the  trade  in  the  United  States  is  “Chemi¬ 
cal  Abstracts”.  That  term  does  not  apply  to  anything  else 
except  that  magazine  that  I  know  of. 

We  used  to  make  gelatin  which  was  used  with  albumen 
egg  white  in  the  manufacture  of  marshmallows.  They  beat 
up  a  froth  or  foam  from  gelatin  with  sugar  and  water,  etc. 
and  made  marshmallows.  I  have  seen  that  machinery  oper¬ 
ate  in  candy  factories  and  have  had  occasion  to  visit  them 
in  connection  with  the  sale  of  gelatin.  You  could  usually 
buy  those  foam  machines  ready  made  right  out  of  stock. 

One  of  the  big  industries  that  have  machines  for  making 
foam  is  the  so-called  flotation  industry,  that  is,  the  flotation 
of  ores,  whereby  they  take  a  very  low  grade  ore  and  by 
whipping  up  a  froth  of  a  certain  nature,  the  good  mineral 
material  attaches  itself  to  the  froth  and  floats  up  to  the  top, 
whereas  the  worthless  rock  sinks  down  and  is  carried  away 
with  the  waste.  There  are  a  whole  series  of  different  kinds 
of  machines  in  the  flotation  industry,  that  is,  machines  for 
whipping  up  froths  and  foams. 

367  By  Mr.  Rose:  “Roos  and  the  United  States  Gyp¬ 
sum  Company  offered  an  exhibit  in  the  Patent  Office 
known  as  Roos’  Exhibit  Xo.  16,  a  blue-print  of  a  machine 
used  in  the  plaint  of  the  Gypsum  Company.  Roos  was  given 
a  reduction  to  practice  dated  in  August,  1922,  by  the  Patent 
Office.  Then  there  was  a  quiescence  for  over  two  years  be- 
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fore  he  filed  his  application.  In  explaining  the  d^lay,  Roos 
and  the  Gypsum  Company  testified  that  they  werp  occupied 
in  the  construction  of  this  machine.  It  is  our  purpose  to 
show  in  this  branch  of  the  case  that  this  machine! was  noth¬ 
ing  but  something  that  was  assembled;  that  therejwas  noth¬ 
ing  new  in  it;  that  you  could  have  bought  all  the  various 
parts  and  put  them  together  in  a  few  weeks  time.!” 

368  I  examined  a  copy  of  Roos  Exhibit  No.  16  at  the 
request  of  counsel.  I  have  not  seen  this  particular 
blue  print.  I  recognize  the  original  record,  however.  I 
examined  a  print  just  like  this  one  and  that  is  thej  print  put 
in  as  an  exhibit  at  the  end  of  the  record  for  Carlisle  K. 
Roos  in  the  Patent  Office.  I  am  now  referring  to  that  part 
of  the  exhibit  that  is  closest  to  the  top  of  the  sheet  marked 
“ Figure  No.  1.”  It  looks  like  the  elevation  drawing  of  an 
ordinary  tank  for  putting  something  into  solution.  As 
to  the  meaning  of  the  dotted  lines  running  down  :he  center 
of  that  figure  No.  1  and  dotted  lines  running  across  perpen¬ 
dicular  to  the  dotted  lines  running  down  the  center,  one 
would  have  to  read  a  precise  description  of  it ;  bfit  the  pair 
of  vertical  dotted  lines  apparently  are  meant  tp  indicate 
that  there  is  a  vertical  shaft  connected  with  soirie  driving 
mechanism  above  it,  and  the  horizontal  lines  are  meant,  so 
far  as  I  can  see,  to  indicate  agitators  or  beating  arms  on 
that  shaft.  One  would  have  to  read  the  precise  description 
of  this  thing  in  connection  with  it;  but  that  seems!  to  be  the 
indication  there.  I  have  not  read  the  description  of  it 
set  forth  in  the  testimony. 

The  witness  was  then  voluntarily  withdrawn  from  the 
stand  for  the  reason  that  he  had  not  read  the  description  of 
the  drawing  Roos’  Exhibit  No.  16  as  set  forth  in  tfie  Patent 
Office  Testimony. 

Cross-examination. 

■ 

By  Mr.  Hansen : 

I  never  manufactured  marshmallows  or  designed  machin¬ 
ery  for  their  manufacture  but  I  manufactured  gplatin  and 
had  occasion  to  go  into  the  plants  where  they  used  it  and 
am  quite  familiar  with  that  type  of  machinery,  j  I  never 
designed  any  machinery  for  the  manufacture  of  cellular 

I 
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gypsum  products  or  for  the  flotation  of  ores  but  I 
369  went  over  to  Europe  on  behalf  of  clients  of  mine  to 
investigate  such  machinery,  but  I  never  designed  any 
of  it.  As  to  whether  or  not  I  ever  saw  a  written  descrip¬ 
tion  of  this  Roos  Exhibit  16 — that  is  to  say,  the  blue  print 
that  was  just  shown  me :  I  did  see  some  things  with  reference 
to  it,  but  I  had  not  read  them  carefully,  and  consequently 
I  did  not  want  to  testify  until  I  had  read  with  care  every¬ 
thing  about  it,  because  I  did  glance  it  over.  I  saw  some 
reference  to  it.  I  saw  this  reference  in  this  printed  testi¬ 
mony  in  the  Patent  Office  in  behalf  of  Carlisle  Roos.  I  do 
not  really  recall  who  the  witness  was  that  was  testifying.  I 
had  so  many  things  to  do  here  that  I  cannot  remember 
everything  in  that  big  volume  of  testimony.  That  is  why  I 
wanted  to  refresh  my  mind  on  it,  to  make  sure  that  any¬ 
thing  I  testified  to  was  strictly  accurate.  This  cursory  ex¬ 
amination  that  I  made  of  this  printed  description  would 
not  justify  me  now  in  subjecting  myself  to  cross  exami¬ 
nation  on  what  that  machine  was  until  I  had  refreshed 
my  mind  by  i  reading  carefully  the  verbal  descriptions 
that  go  with  the  machine.  The  blue  print  seems  gen-  * 
erally  intelligible  to  me;  but  since  there  mav  be  some 
points  coming  up  with  reference  to  it  that  I  might  be 
cross  examined  on,  in  order  that  my  answer  could  be  exact 
and  precise,  I  wanted  to  refresh  my  mind  by  reading  care¬ 
fully  everything  that  was  said  in  reference  to  that  machine. 
As  to  whether  or  not  I  feel  that  I  have  to  read  that  descrip¬ 
tion,  that  testimony  with  regard  to  that  machine,  before  I 
am  willing  to  submit  myself  to  cross  examination  on  the 
operation  of  that  machine,  I  will  say  that  this  is  only  an 
elevation  of  the  machine.  There  is  no  ground  plan  given, 
and  there  is  no  side  view  given.  That  one  picture  does  not 
show’  the  whole  thing.  It  only  indicates  it;  and  maybe  if 
I  had  the  complete  set  of  blue  prints  I  would  feel  a  little 
safer  about  it.  But  in  the  absence  of  those  complete  sets 
of  blue  prints,  this  only  being  one  of  a  series,  apparently, 

I  should  like  to  have  the  precise  written  description.  It 
would  not  be  wise  to  go  ahead  without  that.  I  am  not  ready 
to  tell  from  memory  exactly  how  that  machine  operates,  its 
quantity,  its  sequence  of  operation,  or  anything  of  that 
character.  I  would  not  attempt  to  do  that  from  memory.  I 
understand  that  is  in  the  record,  and  I  am  not  going  to 
attempt  to  do  it  from  memory.  About  three  years  ago 
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I  was  in  the  plant  of  the  National  Gypsum  Company  of 
Buffalo  for  about  a  day  where  they  were  manufacturing 
light-weight  material  which  was  made  under  the  Higlit 
patent  in  connection  with  some  litigation  with  thb  so-called 
Gvpsolite  Company.  It  was  not  a  board  made  tn  accord¬ 
ance  with  this  invention  and  there  was  not  any  foam  gen¬ 
erator  there  of  the  character  shown  in  Roos  ’  Exhibit  16. 

While  that  is  all  the  experience  I  have  had  witlk  the  com¬ 
mercial  production  of  gypsum  wallbodrd,  I  have 
370  &  370a  seen  things  like  the  foam  generator  or  machine 
of  the  description  shown  in  the  blue  print  of 
Roos’  Exhibit  16  in  the  flotation  industry.  Whijle  I  have 
not  seen  those  particular  types  of  machine  in  this  ivallboard 
plant  that  I  visited,  I  did  see  them  in  this  Gernjian  plant 
that  I  visited,  where  they  were  making  foam  for  j  flotation. 
Those  machines  were  in  Germany  but  they  were  bf  a  type 
which  is  very  common  in  this  country.  In  the  flotation  of 
ores,  the  object  there  is  to  recover  ore  by  the  aid  |of  a  last¬ 
ing  froth  or  foam.  It  is  not  to  make  a  cellular  gypsjum  prod¬ 
uct  or  a  porous  building  material,  but  it  is  to  ma^e  a  per¬ 
manent  foam,  a  lasting  froth.  As  to  whether  or  n^t  I  make 
any  distinction  between  a  froth  and  a  foam,  I  do  pot  know 
what  the  dictionary  difference  would  be.  In  my  textbooks, 
or  the  books  that  I  have  written,  I  have  not  drawn  any  such 
distinctions  between  froth  and  foams.  I  think  ybu  would 
have  to  refer  to  the  dictionary.  As  to  whether  or  hot  I  am 
readv  to  sav  that  I  think  froth  is  identical  with  foam,  there 
is  probably  some  fine  line  of  demarcation.  I  wo^ild  refer 
to  the  dictionary.  The  froth  that  they  use  in  these  flotation 
machines — that  is  to  say,  the  froth  that  carried  thpse  min¬ 
eral  particles — might  or  might  not  be  suitable  for  tlje  manu¬ 
facture  of  this  building  material,  depending  upon!  what  it 
was.  There  are  all  kinds  of  different  froths  used  in  the 
flotation  industry.  I  am  familiar,  in  one  way  or  brother, 
with  a  great  variety  of  them.  I  never  tried  them  jfor  that 
particular  kind  of  business  nor  for  mixing  tlie^n  with 
gypsum  or  cement. 
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Albert  E.  Marshall. 


Albert  E.  Marshall,  a  witness  called  on  behalf!  of  the 
plaintiff  Rice,  having  been  duly  sworn,  was  examined  and 
testified  as  follows : 
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Direct  examination. 

Bv  Mr.  Hose: 

I  am  Albert  E.  Marshall,  and  I  reside  at  Scarsdale,  New 
York,  with  an  office  at  501  Fifth  Avenue,  New  York  City.  T 
am  a  consulting  chemical  engineer,  principally  concerned 
with  the  origination  of  designs  of  equipment  and  the  re¬ 
viewing  of  designs  that  originate  in  other  chemical  com¬ 
panies  and  factories.  I  have  been  retained  by  the  Corning 
Glass  Works  on  engineering  problems  connected  with  their 
work  for  the  past  ten  years;  by  the  U.  S.  Industrial  Alcohol 
Company  on  their  chemical  plant  equipment  for  the  past 
12  years;  by  the  Southern  Mineral  Products  Company  of 
Virginia  for  the  last  vear,  and  occasionallv  do  work  for 
clients,  the  principal  part  of  my  work  being  the  design  of 
equipment.  I  took  the  chemical  courses  at  Liverpool  In¬ 
stitute,  Liverpool,  England,  and  the  four  year  course  in 
chemical  engineering  at  the  University  of  Liverpool  and 

at  London  in  1905  secured  mv  honors  in  chemist rv  and 

•  • 

honors  in  chemical  manufacture.  I  did  verv  little  of  this 
work  for  clients  in  England.  My  experience  in  England 
was  that  of  a  tester  in  a  chemical  plant,  followed  by  a  posi¬ 
tion  as  foreman  of  a  unit  operation,  subsequently  as  Assist¬ 
ant  Manager  of  a  chemical  plant.  My  real  experience  with 
chemical  equipment  is  American  experience,  gained  since 
1911,  in  the  twenty  years  I  have  been  over  here.  Right  now 
I  earrv  on  mv  own  business  as  a  consulting  engineer.  I 
have  been  a  counsellor  for  the  American  Chemical  Societv 

and  Chairman  of  the  Marvland  section  of  the  Societv  and 

•  • 

an  Abstractor  for  Chemical  Abstracts  for  a  period  of  years, 
and  I  am  familiar  with  the  nature  of  the  Societv  and  the 

i  • 

character  of  its  publications  including  Chemical  Abstracts. 
It  is  sent  regularly  to  its  members  twice  a  month,  the  “Jour¬ 
nal  of  Industrial  and  Engineering  Chemistrv”  of  the  So- 
ciety,  once  a  month,  and  the  “Journal  of  the  American 
Chemical  Society”  once  a  month.  There  are  three  publica¬ 
tions  of  the  Society  and  it  is  in  effect  a  publishing  Society. 

There  are  some  17,000  members  and  surveys  that  I 
372  have  mAde  in  another  connection  entirely,  indicate 
that  over  90  per  cent  are  technical  men  connected 
with  the  chemical  and  allied  industries.  I  am  the  A.  PI. 
Marshall  who  appears  as  one  of  the  Abstractors  in  the  issue 
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of  “Chemical  Abstracts”  of  March  10,  1924.  Tljere  is  no 

other  publication  in  this  country  like  it ;  no  other]  one  that 

keeps  the  technical  man,  the  man  who  is  superintendent  or 

manager  of  a  production  department  of  a  company  or  who 

is  interested  in  the  new  processes  that  these  companies  are 

constantly  working  at,  uptodate  on  what  is  goifig  on  in 

his  particular  line,  like  this.  It  is  the  one  publibation  of 

all  others  that  chemists  who  have  responsible  'positions 

take  and  read  and  keep.  I  have  the  complete  files  going 

back  to  the  first  volume,  I  should  say  about  tpirty-five 

years ;  there  is  no  other  way  that  I  know  of  of  maintaining 

a  file  record  of  what  has  been  done  and  what  is  bbing  done 

in  the  chemical  industry.  It  is  a  work  of  ready  Reference, 

which  is  the  whole  purpose  of  the  arrangement  of  the 

volume.  You  have  no  difficulty  in  finding  the  abstracts  of 

the  subject  you  may  be  inquiring  about  because  there  are 

thirty  separate  classifications  specifically  divided  by  trades 

and  listed  on  the  masthead  of  the  front  page.  It  does  for 

those  engaged  in  the  chemical  profession  about  what  the 

advance  sheets  do  for  the  lawver. 

*  \ 


By  Mr.  Bose:  I  show  you  Boos’  Exhibit  No.  j.6  which 
was  introduced  in  the  Patent  Office  proceeding,  being  the 
plan  of  Boos’  machine. 

Bv  the  Witness:  I  have  examined  it.  There  is  nothing 
new  in  the  art  of  machinery  in  it.  It  is  a  collection  of 
standard  parts  that  in  August,  1922  could  have  been  pur¬ 
chased.  There  is  most  certainly  no  reason  at  all  in  the 
arrangement  of  the  parts  of  the  machine  or  the  units  them¬ 
selves  to  call  for  any  such  time  as  two  years  apd  three 
months  for  its  assembly,  or  putting  it  into  operation,  or 
’  *  anything  else  with  it  as  a  foam  producing  ma¬ 
chine. 

Figure  1  of  the  drawing  Boos’s  exhibit  No.  16  is  a 
standard  steel  tank  with  a  standard  type  of  'agitator 
used,  according  to  the  testimony  given  in  the  record  for 
Carlisle  K.  Boos  in  the  Patent  Office  Proceeding  which  I 
have  read,  for  mixing  a  solution  of  soap  bark.  In  that  re¬ 
spect  it  does  not  differ  from  similar  tanks  used  for  j  the  last 
40  vears  for  making  solutions.  It  is  the  common  jand  ac- 
cepted  method  of  doing  such  work.  From  the  bo|ttom  of 
Figure  1  there  is  a  pipe  marked  “2”,  which  leajds  to  a 
second  agitator  marked  “Figure  4.” 
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There  is  an  auxiliary  provision  “Figure  2”,  a  constant 
level  tank,  and  Figure  3,  one  of  the  types  of  cup-wheel 
measurer,  for  measuring  the  amount  of  soap  bark  solution, 
the  latter  of  which  has  been  in  use  for  thousands  of  years. 
It  is  the  accepted  arrangement  that  was  used  by  the 
Pharaohs  for  elevating  water  from  the  River  Nile.  Fig¬ 
ures  2  and  3  may  be  conceded  to  be  a  desirable  part  of  the 
equipment,  but  the  designer  evidently  was  uncertain  as  to 
the  real  need  for  this  particular  device,  or  else  he  had  con¬ 
cluded  that  at  times  the  measuring  wheel  might  go  out  of 
operation,  and  that  rather  than  have  a  shut-down  of  the 
unit  it  would  be  preferable  to  have  the  flow  go  direct  from 
Figure  1  to  Figure  4. 

Figure  4  is  described  by  Roos  as  the  foam  producing 
unit :  he  describes  it  in  his  testimony  as  a  vessel  of  approxi¬ 
mately  square  section,  having  baffles  in  the  corners  and  hav¬ 
ing  a  series  of  impeller  disks  driven  at  high  speed  by  a  di- 
rectlv  connected  motor  marked  on  the  drawing  as  “14”. 
Roos  has  described  in  his  testimony  the  arrangement  of 
the  baffles  and  impellers  within  the  tank,  Figure  4;  and  I 
can  say  that  his  description  of  that  equipment  is  a  descrip¬ 
tion  of  numerous  types  of  impeller  vessels  that  were  not 
only  available  in  1922,  but  could  have  been  purchased  on 
the  open  market  even  ten  years  prior  to  that  date.  He  has 
testified  that  he  obtains  his  permanent  foam  in  Figure  4 
so  that  from  one  angle  the  Figure  4  machine  is  the  only 
essential  part  of  the  foam  producing  apparatus.  It  is  true 
that  soap-bark  is  put  into  solution,  measured,  and  that 

some  control  of  the  measurment  is  necessary  in  order  that 

♦ 

the  proper  proportions  of  foam  can  be  incorporated  in  the 
calcined  gypsum  on  the  mixing  belt  but  so  far  as 
374  foam  production  is  concerned,  the  only  unit  that 
produces  foam  is  this  Figure  4  machine. 

The  foam  made  in  the  machine  traverses  a  pipe  No.  22, 
and  from  there  descends  on  to  a  continuous  rubber  belt, 
23,  and  then  travels  along  the  rubber  belt  to  a  point  marked 
30,  where  a  scraper  comes  into  action  and  scrapes  the  foam 
into  a  standard  screw  conveyor,  31,  from  which  it  descends 
to  32,  which  Roos  has  testified  is  the  standard  wallboard 
machine. 

In  his  testimonv  Roos  refers  to  a  starch  feeder  indicated 
on  the  plan  as:  24,  25,  26,  27  and  to  mixing  fingers,  28,  the 
purpose  of  which  is  to  feed  dextrinized  starch  on  to  the 
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rubber  belt  where  it  joins  the  foam  and  is  mixed  by  the 
mixing  fingers,  28.  As  testified  the  dextrinized  starch 
feeder  is  not  an  essential  part  of  the  foam  equipment.  The 
mixing  fingers  are  part  of  a  standard  mechanisfm  used  in 
the  making  of  gypsum  products  and  are  not  anything  that 
was  added  specifically  or  designed  specifically  for  the  pur¬ 
pose. 

As  I  see  the  entire  machine,  those  parts  that  were  es¬ 
sential,  so  far  as  carrying  the  process  into  effect  was  con¬ 
cerned,  were  as  follows:  As  they  started  with  $oap-bark, 
it  was  necessary  to  put  the  soap-bark  into  solution,  there¬ 
fore,  the  figure  1  equipment,  the  vessel  with  thej  agitating 
mechanism,  is  an  essential  part  if  you  start  from  soap- 
bark.  The  piping  connections  from  Figure  1,  either  into 
the  actual  froth-producing  mechanism,  Figure  4j,  or  quite 
possibly  the  inclusion  of  the  Figure  3,  which  represents 
a  more  accurate  measuring  device  than  would  be  the  case 
if  the  control  were  solely  by  means  of  the  valvb  on  pipe 
11.  Figure  4  is  of  course  the  essential  part  of  j:he  equip¬ 
ment  in  that  it  produces  the  foam  from  an  already  made 
solution. 

375  &  375a  I  do  not  think  that  Figure  3  which  has  at  the 
top  of  it  the  Egyptian  measuring  devjice,  which 
I  have  heretofore  referred  to  in  my  testimony,  ij>  a  neces¬ 
sary  part  of  the  machine.  It  is  not  essential  fromjthe  angle 
of  practicing  this  particular  invention,  even  jfrom  the 
standpoint  of  making  plasterboards.  Control  cjm  be  ob¬ 
tained  bv  means  of  a  valve. 

I  should  be  inclined  to  say  that  there  were  two  equiva¬ 
lent  means  of  conveying  the  soap  through  th^  solution 
from  Figure  1  into  Figure  4,  one  a  pipe  with  a  Valve  con¬ 
trol,  the  other  the  measuring  device,  Figure  3,  andjthat  they 
were  closely  equivalent  to  one  another,  with  perhaps  some 
advantage  in  favor  of  Figure  3,  in  that  the  measurement 
would  be  more  accurate,  largely  because  of  the  possibility, 
in  this  design,  of  the  valve  opening  being  choked  by  some 
of  the  soap  bark.  Figure  1,  which  is  the  part  of  the  design 
that  is  at  the  top,  is  where  the  water  and  soap  b4rk  at  the 
start  were  put.  There  is  no  motor  at  the  top  of  tljat;  there 
is  a  regular  shaft  drive  on  the  top  that  is  doubtless  finally 
connected  to  a  motor  by  means  of  a  belt  and  pulley.  That 
shaft  in  that  tank  there  turned  around,  and  tho^e  dotted 
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lines  represent  the  arms  agitating  this  fluid.  They  are 
known  as  agitating  arms — impellers — there  are  quite  a 
number  of  names  for  them.  The  fluid  must  leave  the  con¬ 
tainer,  so  it  is  carried  through  that  valve  pipe  there  into 
the  Figure  2  tank,  then  into  Figure  4  which  is  the  final 
tank  that  it  reaches.  There  is  a  little  tank  in  between 
which  merely  serves  the  purpose  of  a  constantly  level  tank, 
to  supply  the  solution  to  the  Figure  3  sakia  wheel.  Then 
the  foam  leaves  this  larger  tank  and  goes  down  this  conical 
shaped  pipe  22  onto  the  belt.  That  is  the  part  of  the  ma¬ 
chine  which  applied  to  this  invention.  The  little  dextrine 
machine  there — identified  by  parts  numbered  24,  25,  26 
and  27 — is  not  a  part  of  this  machine,  so  far  as  the  inven¬ 
tion  was  concerned.  Some  reference  has  been  made  in  the 
testimony  to  the  possibility  that  the  dextrinized  starch 
acted  as  a  stabilizer,  but  the  invention,  as  far  as  it  goes, 
goes  back  again  to  this  Figure  4. 

376  The  machine,  Roos’  Exhibit  No.  16,  is  not  a  piece 
of  equipment  involving  any  real  problem  of  design. 
Everything  that  is  included  in  the  design  is  something  that 
engineers  are  already  familiar  with,  and  the  mere  minor 
changing  of  the  parts,  and  the  relation  of  the  parts,  and 
their  sizes,  in  a  matter  of  this  kind,  does  not  constitute  any¬ 
thing  in  the  engineer’s  dav’s  work.  That  is  the  kind  of 
thing  lie  does  every  dav,  even  I  should  sav  the  man  who  is 
not  really  a  skilled  engineer  but  is  familiar  with  mech¬ 
anisms. 

By  Mr.  Rose:  Have  you  examined  Rice’s  stipulated  Ex¬ 
hibit  D,  now  in  evidence  in  this  case? 

By  Mr.  Hansen:  I  object.  Exhibit  D  is  not  yet  in  evi¬ 
dence.  It  has  been  offered,  and  objection  has  been  made 
to  it  and  your  Honor  reserved  passing  on  that. 

By  Mr.  Rose:  The  contents  of  this  exhibit  are  existing 
patents  that  have  been  issued,  some  of  them  old.  It  shows 
the  state  of  the  art  and  corroborates  the  testimony  which 
the  witness  has  given  to  the  effect  that  this  is  an  as¬ 
sembled  machine  and  is  only  offered  for  that  purpose. 

By  Mr.  Byrne:  These  patents  are  submitted  to  show  the 
court  what  was  public  knowledge  at  the  time,  all  times 
prior  to  1922. 

By  Mr.  Hansen:  I  simply  stipulated  that  if  the  Court 
found  them  relevant  and  material  you  could  put  in  those 
copies  instead  of  certified  copies. 
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By  the  Court:  As  I  understand  it  now  the  offer  is  of  such 
part  of  Rice’s  Exhibit  D  as  would  be  testified  to  by  this 
witness.  Objection  overruled.  I  think  your  stipulation 
contemplates  that  they  are  to  use  the  exhibit  the!  way  it  is 
put  up  (all  the  copies  of  patents  bound  undjer  a  sepa- 

377  rate  cover)  and  that  the  court  would  give  force  and 
effect  to  such  parts  of  it  as  are  material  and  relevant 

and  pertinent  to  the  issue. 

By  Mr.  Hansen :  JL  note  an  exception. 

By  the  Witness:  I  have  examined  Rice’s  Stipulated  Ex¬ 
hibit  D.  There  aye  31  Patents  in  Rice’s  Exhibi^  D  but  I 
shall  discuss  only’ those  which  I  consider  pertinent  to  the 
inquiry.  . 

378  The  first  patent  in  Rice’s  Exhibit  D  is  tliat  of  Ed¬ 
ward  S.  /Renwick,  Letters  Patent  No.  272^24  issued 

in  1883.  The  illustration  shows  a  scraper  finger  F  and  a 
brush  D  as  means  of  removing  material  from  a  travelling 
belt.  Similar  mechanisms  are  shown  as  No.  27  and  30  on 
Roos’  Exhibit  No.  16.  j 

Rudolph  M.  Hunter,  Patent  No.  370335,  September  20, 
1887;  Title  “A  mixing  machine”.  This  is  one  of  the  ear¬ 
liest  of  tjie  United  States  patents  which  show  the  jeonstruc- 
tion  of  an  agitatmg  arm  driven  bv  a  mechanism  mounted 
on  the  ^op  of  the  device.  While  the  type  of  arfn  is  dis¬ 
similar  from  that  employed  in  Figure  1  and  Figure  4,  the 
means  of  driving  the  mechanism  are  equivalent  to  those 
shown  on  Roos’  Exhibit  No.  16. 

Landvoigt  and  Fenwick,  Patent  No.  370629,  issued  Sep¬ 
tember  27,  1887;  Title  “A  machine  for  mixing  -mortar.” 
It  shows  a  series  of  arms  on  a  shaft  arranged  foi[  the  pur¬ 
pose  of  agitating  a  tank  with  a  drive  mechanism  mounted 
above  the  tank  and  a  bottom  outlet  from  the  tank  idiich  are 
all  similar  in  their  use  and  call  for  but  little  modification  to 
constitute  either  Figure  1  or  Figure  4  of  Roos?  Exhibit 
No.  16. 

William  Lawrence,  Patent  No.  418728 — 1890,  is  a  dusting 
mechanism  for  removing  materials  from  moving  conveyors 
of  the  belt  type,  again  equivalent  to  Item  27,  and;  in  effect 
30  of  Roos’  Exhibit  No.  16. 

John  L.  Bowles,  Patent  No.  515463 — 1894,  a  moi 
ing  machine  showing  a  screw  discharge  mechanisrh  equiva¬ 
lent  to  item  31  on  Roos’  Exhibit  No.  16.  It  was  hardly 
necessary  to  bring  in  a  patent  to  prove  the  existence  of 
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conveyors.  They  have  been  in  existence  before  the  birth  of 
Christ. 

Bloemendal  Patent  No.  519599 — 1894.  Process  of  pro¬ 
ducing  hydraulic  mortar  in  which  a  drive  shaft  is  arranged 
vertically  in  a  tank  with  impeller  blades,  again 
379  closely  equivalent  to  Figure  1  and  Figure  4  of  Roos’ 
Exhibit  No.  16. 

Dorweiler  Patent  No.  821790,  May  29,  1906,  concrete 
mixer  in  which  the  travel  of  the  materials  follows  verv 

mf 

closelv  the  movement  of  the  foam  from  the  time  it  leaves 
* 

Figure  No.  4  until  it  reaches  the  mixing  belt. 

Harris  and  Pollard  Patent  No.  1054765,  March  4,  1913, 
described  as  a  dehydrating  apparatus,  and  illustrating 
the  travel  of  material  through  a  dryer,  over  a  series  of 
belts  provided  at  the  ends,  in  each  case,  with  a  brush 
equivalent,  in  every  respect,  to  Item  27  and  Item  29  of 
Roos’  Exhibit  No.  i6. 

Green  Patent  No.  1070798,  August  19,  1913,  showing  the 
application  of  a  screw  conveyor  in  exactly  the  manner  of 
No.  31  of  Roos’  Exhibit  No.  16. 

T.  S.  Leake  Patent  No.  1215560,  February  13,  1917, 
apparatus  for  preparing  and  handling  concrete  showing  a 
tank  with  mixing  arms  and  a  discharge  pipe  at  the  bottom 
controlled  by  a  gate,  and  a  drive  arranged  at  the  top  of 
said  tank,  equivalent  to  Figures  1  and  4  of  Roos’  Exhibit 
No.  16. 

Partridge  Patent  No.  1456858,  May  29,  1923,  showing  a 
series  of  super-imposed  belts  delivering  one  over  the  other, 
and  described  as  an  apparatus  for  mixing  dry  materials. 
The  principle  in  the  Partridge  machine  is  that  of  the 
rubber  foam  belt  described  as  No.  23  and  the  starch  belt 
No.  26  of  Roos’  Exhibit  No.  16. 

Partridge  has  some  special  applications  in  his  patent 
but  his  illustration  shows  the  type  of  equipment  that  is 
used,  neither  of  them  being  separately  patentable.  Par¬ 
tridge  is  not  patenting  this  machine  specifically.  He  uses 
an  illustration  which  in  effect  is  the  same  as  the  illustra¬ 
tion  here.  Neither  Roos’  Exhibit  No.  16  nor  the  Par¬ 
tridge  picture  would  be  of  themselves  separately  patentable. 

Rvan  Patent  No.  654024,  Julv  17,  1900.  A  ma- 

V  7  7 

3S0  chine  for  making  fire  proof  coverings  for  walls  or 
ceilings  disclosing  in  fifteen  various  illustrations 
such  things  as  the  mixing  tank  for  the  soap-bark,  Figure  1 
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of  Roos’  Exhibit  No.  16.  Figure  1  of  Boos’  hjxhibit  No. 
16  is  a  similar  kind  of  mechanism  except  with  ^ntermesh- 
ing  agitator  arms,  as  Ryan’s  Fig.  1.  Ryan’s  Fig.  1  could 
be  also  rather  well  adapted  to  the  production  qf  foam  as 
Fig.  4  of  Boos’  machine. 

Callow  and  Kelly  Patent  No.  1124855,  January  12,  1915, 
an  ore  seperating  apparatus.  This  is  one  of  tl}e  flotation 
cells  which  has  been  referred  to  in  earlier  testimony.  The 
illustration  used  by  Callow  is  one  of  the  relatively  early 
patents  in  which  a  foam  is  produced  for  sonke  specific 
chemical  operation. 

Callow  shows  as  Fig.  1  a  foam  producing  ipechanism 
which  has  a  drive  shaft  at  the  top  and  in  the  specification 
he  states: 


“The  vertical  shaft  12  of  Fig.  1  is  connected  to  an  ap¬ 
propriate  driving  mechanism,  14,  and  through  a  stuffing- 
box  on  said  shaft  extends  a  pipe,  15,  adapted  to  bje  supplied 
with  air,  gas,  or  vapor  under  pressure.” 

i 

| 

This  is  a  disclosure  in  1915 — Application  filed  June  13, 
1914 — of  the  idea  of  introducing  air  into  the  lowbr  part  of 
a  foam  producing  chamber.  On  Boos’  Exhibit  Nb.  16  there 
is  an  unidentified  pair  of  lines  which  seem  to  extend  through 
the  middle  of  the  tank,  Fig.  1,  which,  from  the  description 
given  by  Boos  and  the  testimony  already  brought  out,  can 
be  said  with  certainty  to  be  an  air  pipe  and  its  purpose 
is  to  carry  air  to  the  bottom  of  the  cell  in  which  the  froth 
is  produced.  The  part  I  have  read  is  the  1914  disclosure 
of  that  particular  feature. 

Alfred  H.  Pritchard  Patent  No.  249256,  Noyember  8, 
1881.  A  soap-boiling  apparatus,  showing  Fig.  2^  a  lifting- 
impeller  as  the  lower  member  of  an  agitator  mechanism. 
From  the  testimony  of  Boos  it  would  seem — but  on  this 
point  I  am  not  entirely  certain — that  the  lowest  the  six 
agitator  blades  of  the  foam  cell,  Fig.  4  of  Boos  ’ 
381  Exhibit  No.  16  was  either  originally  or  subsequently 
shaped  so  that  it  acted  as  a  propeller  in  the  same 
way  as  the  Pritchard  impeller. 

Norton,  1140702,  May  25, 1915:  Machine  for  making  con¬ 
crete  slabs  or  plates,  showing  belt  arrangements  for 
traversing  of  the  material,  with  wiping  brushes  such  as 
are  used  on  the  dextrinized  starch  feeder  and  the  rubber 
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belt  conveying  the  foam  and  starch  from  Roos’  Exhibit 
No.  16. 

These  patents  which  I  have  referred  to  and  discussed 
were  apparently  collected  with  a  view  of  specifically  cover¬ 
ing  Figure  1,  Figure  4,  and  the  starch-feeding  mechanism 
of  Roos’  Exhibit  No.  16.  As  far  as  those  particular  parts 
of  Roos’  Exhibit  No.  16  are  concerned,  disclosures  thereof 
have,  in  my  opinion,  been  made  and  included  in  the  patents 
which  I  have  referred  to. 

There  are  very  few  shelf  standard  units  in  the  Chemical 
industry,  because  the  requirements  of  the  purchaser  vary 
slightly.  The  manufacturer  of  equipment,  therefore,  car¬ 
ries  a  variety  of  designs  which  he  can  put  into  his  shops 
for  manufacture;  and  the  manufacturer  usuallv  will  make 
the  necessary  minor  changes  to  suit  your  exact  require¬ 
ments.  In  the  case  of  agitator  mechanisms,  they  are  stock 
in  many  cases.  Suitable  stock  mechanisms  for  the  soap¬ 
dissolving  tank,  Fig.  1  of  Roos’  Exhibit  No.  16,  existed  at 
the  time,  and  are  referred  to  in  the  literature  available 
at  the  time,  and  incidentally,  I  notice,  in  one  of  the  exhibits 
already  before  you,  that  is,  in  the  September  issue  of  1922 
of  the  Journal  of  Industrial  and  Engineering  Chemistry 
published  by  the  American  Chemical  Society,  Rice’s  Ex¬ 
hibit  “0”,  from  which  Roos  took  his  fire-foam  idea  (Roos’ 
Exhibit  No.  1),  according  to  his  testimony, — I  find  on 
advertising  pages  14  and  15  of  Rice’s  Exhibit  0  illustra¬ 
tions  of  various  types  of  agitators  and  agitator  drives ;  this 
advertisement  being  one  of  the  New  England  Tank  & 
Tower  Company,  with  offices  in  Boston  and  in  New  York. 
I  quote  from  their  advertisement  : 

382  “Assistance  is  given  in  solving  your  particular 
problem  in  securing  the  most  efficient  agitation  or 
thorough  mixing.  Aid  is  given  in  the  selection  of  such 
types  of  agitator-drives,  stirrers,  mixers  or  tanks  as  may 
be  best  adapted  to  your  requirements.  We  also  design  and 
build  agitators,  tanks,  and  other  apparatus  of  special  con¬ 
struction  when  required  by  reason  of  unusual  conditions.” 

On  advertising  page  20  of  the  same  issue  there  is  an 
advertisement  of  the  Bethlehem  Foundry  &  Machine  Cor¬ 
poration  of  Bethlehem,  Pennsylvania,  with  an  illustration 
of  an  apparatus  labelled  an  emulsifier  with  the  descrip¬ 
tion: 
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4 ‘Temporary  emulsions  are  quickly  and  completely 
emulsified,  the  machine  giving  general  operating  satis¬ 
faction  to  users.  Capacity  100,  200  and  400  gallons.  Other 
sizes  can  be  built  to  order.’ ’ 

I 

This  was  a  stock  machine  off  the  shelf.  In  ifiy  opinion, 
the  emulsifier  of  the  Bethlehem  Foundry  &  Machine  Cor¬ 
poration,  with  nothing  more  than  a  slight  chapge  in  the 
type  of  the  arm  used  in  the  lower  portion,  and  with  the 
admission  of  air,  would  completely  replace  Fig.  |4  of  Boos’ 
Exhibit  No.  16,  the  foam  producing  machine;  that  there 
was  then  available  and  offered  in  September,  1922,  a  stand¬ 
ard  emulsifier  which,  with  the  very  slightest  of  modifica¬ 
tions,  could  be  made  into  a  permanent  foam  machine. 

On  page  44  is  the  standard  type  of  notice  that  j  the  Amer¬ 
ican  Chemical  Society  was  putting  before  their  members. 
It  reads  in  this  way: 

i 

4  4  Members  of  the  American  Chemical  Society]  who  may 
desire  information  concerning  any  special  clas$  or  make 
of  machinery,  equipment  or  supplies  used  in  cljiemical  or 
metallurgical  operations  are  invited  to  communicate  with 
the  American  Chemical  Society,  Service  Depart- 
383  ment,  170  Metropolitan  Tower,  New  York.” 

In  the  same  issue  of  Rice’s  Exhibit  O,  and,  in  fact,  in 
the  back  of  every  issue,  is  a  classified  list  of  the  adver¬ 
tisers’  products  with  an  alphabetical  index  wljich  comes 
at  the  last  page.  Under  4 4 agitators”,  I  find  22  manufac¬ 
turers.  On  page  86  of  Rice’s  Exhibit  O  I  find  fbur  manu¬ 
factures  of  conveyors.  On  page  90  of  the  issub  of  June, 
1922  of  Rice’s  Exhibit  O  there  are  eighteen  manufacturers 
of  mixers. 

By  Mr.  Rose :  If  your  Honor  please,  so  that  ybur  Honor 
will  understand  this,  Roos’  Exhibit  No.  1  (An  advertise¬ 
ment  for  4 4 fire  foam”)  was  a  sheet  taken  out  of]  this  very 
copy  (Rice’s  Exhibit  O)  and  Roos  testified  in  the  Patent 
Office  Proceeding  that  it  was  that  sheet  that  gave  him  the 
idea  of  his  invention.  In  that  same  publication  yere  these 
other  pages  showing  where  all  the  parts  of  thife  machine 
could  be  made  and  that  is  one  of  the  reasons  wjhy  it  was 
offered. 

By  the  Witness:  The  issue  from  which  the  Jpage  that 
became  Roos’  Exhibit  No.  1  was  abstracted  carried  also 
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the  advertisements  and  the  catalog  list  of  manufacturers 
of  mixers,  agitators,  conveyors,  and  the  various  parts  of 
this  machinery.  It  is  the  June  issue  of  1922,  No.  6  of  Vol. 
14  of  the  Journal  of  Industrial  and  Engineering  Chemistry 
of  the  American  Chemical  Society. 

By  Mr.  Rose:  I  am  going  to  offer  in  evidence  that  part 
of  Vol.  14  of  the  Journal  of  Industrial  and  Engineering 
Chemistry  of  the  American  Chemical  Society  that  follows 
from  the  issue  of  June,  1922,  on;  that  being  the  issue  from 
which  Roos  has  testified  that  he  took  his  Exhibit  No.  1 
and  the  testimony  in  the  record  before  the  Patent  Office 
showed  activity  on  his  part  through  June,  July,  August 
and  September  of  that  year;  this  for  the  purpose 
3S4  of  showing  in  connection  with  his  excuse  for  the 
long  delay  of  two  years  and  three  months  when  he 
was  visualizing  and  designing  this  machine  that  he  had 
before  him  and  was  a  subscriber  to  that  publication  with 
all  that  data  relating  to  that  art.  I  think  it  is  relevant.  I 
offer  this  in  evidence. 

So  that  plaintiff’s  Exhibit  “0”  will  now  be  Vol.  14  of 
the  Journal  of  Industrial  &  Engineering  Chemistry,  begin¬ 
ning  with  the  issue  of  June,  1922,  in  this  volume  and  from 
there  on  to  the  end  of  the  book. 

By  the  Witness:  As  far  as  the  designing  of  the  machine, 
Roos’  Exhibit  No.  16,  was  concerned,  including  obtaining 
information  from  the  manufacturers  as  to  what  was  nearest 
in  stock,  it  would  certainly  not  take  a  chemical  engineer 
over  three  weeks;  and  to  design  and  build  it,  ten  weeks 
would  be  a  very  liberal  figure,  that  is,  for  a  machine  either 
of  the  size  and  capacity  of  Roos’  Exhibit  No.  16  or  larger 
or  smaller. 

I  have  read  the  testimony  of  Mr.  Roos  in  the  Patent 
Office  Proceeding  and  I  have  also  read  the  remark  in  which 
Mr.  Roos  uses  the  word  “visualize”  without  being  able  to 
understand  from  the  context  what  he  had  in  mind. 

By  Mr.  Rose:  “Mr.  Marshall,  in  answer  to  your  request, 
1  will  read  to  vou  from  Mr.  Roos’  testimonv  as  recorded 
in  the  record  iof  Roos  in  the  Patent  Office  Proceeding 
Question  444,  the  question  and  answer  being  as  follows : 

‘Q.  Will  you  describe  your  efforts  along  this  line,  Mr. 
Roos,  subsequent  to  October,  1922?  A.  For  a  long  time  I 
could  not  visualize  a  machine  which  would  produce  such 
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vast  quantities  of  foam  on  a  continuous  operating  prin¬ 
ciple.’  ” 

385  By  the  Witness:  I  still  am  unable  to  understand 
just  what  Mr.  Roos  had  in  mind.  One  dods  not  vis¬ 
ualize  machines.  I  cannot  reconcile  any  visualization  as 
being  required  at  all.  The  various  units  of  thd  machine 
were  old  and  could  be  bought  on  the  market.  With  the 
usual  small  amount  of  experimental  adjustment!  that  one 
must  go  through  in  assembling  a  complete  apparatus  from 
various  parts  of  equipment  he  could  have  boughtj  the  vari¬ 
ous  units  of  that  machine  in  two  or  three  place^  and  put 
them  together.  There  is  absolutely  nothing  that  in  my 
opinion  can  excuse  two  years  and  three  months ^  delay  in 
thinking  about  and  designing  and  building  such  a  machine. 
In  my  opinion,  there  was  no  necessity  for  approximately 
27  months’  delay  in  designing  and  completing  that  ma¬ 
chine.  The  emulsifiers  of  the  Bethlehem  Machine  &  Foun¬ 
dry  Company  to  which  I  referred  was  a  type  of  Equipment 
suitable  for  the  production  foams.  There  were  also  makers 
of  flotation  froth  cells  who  could  have  furnished  flotation 
machines  that,  with  practically  no  change,  could  have  been 
used  for  making  stable  froths.  I  am  familiar  with  the 
foam  making  machines  in  the  flotation  industry.  The  prin¬ 
ciple  of  those  flotation  machines  and  this  RooS  Exhibit 
No.  16  are  very  closely  related.  I  would  not  sav  that  they 
are  exactlv  similar.  Undoubtedlv  the  measuring  device, 
which  is  Figure  3  of  the  Roos  Exhibit  No.  16,  waj  included 
in  the  soap  bark  solution  line  circuit  with  the  ideh  of  more 
accurately  controlling  the  amount  of  the  soap  l)ark  solu¬ 
tion  reaching  the  foam  producer  and,  therefore,  more  ac¬ 
curately  controlling  the  amount  of  foam  than  peijhaps  was 
possible  with  the  valve,  which  is  the  equivalent;  arrange¬ 
ment,  also  included  in  the  machine  and  shown  oij  pipe  11. 

386  Cross-examination. 

Bv  Mr.  Hansen: 

* 

I  was  first  of  all  a  tester  with  the  United  Alkali  Com¬ 
pany  when  I  left  college.  A  tester  is  the  same  in!  England 
as  it  is  here;  then  foreman  of  a  chemical  operation  in¬ 
volving  the  manufacture  of  an  ascetic  acid  froid  acetate 
of  lime,  commonly  known  as  acetone,  and  subsequently  I 
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took  charge  of  the  sulphuric  acid  plant,  all  directed  to  the 
manufacture  of  chemicals.  I  was  Assistant  Manager  of 
the  ammonia  plant  at  Fleetwood,  England,  where  we  also 
manufactured  our  containers.  We  used  the  standard  paper 
bag-making  machinery;  the  standard  bag  line  of  machin¬ 
ery  that  was  available  in  England  in  1908,  1909  and  1910. 

We  bought  it  as  a  stock  machine.  No  design  was  re¬ 
quired  by  our  company  if  we  procured  the  mechanism  for 
our  particular  purpose.  I  would  not  say  we  did  anything 
that  was  of  accurate  design.  We  had  followed  the  usual 
thing  of  linking  these  things  up  so  we  could  operate  our 
runs  continuously.  We  could  not  go  out  on  the  market 
and  buv  a  machine  that  would  do  all  that  which  ultimately 

*  V 

was  done  in  our  company  with  respect  to  the  automatic- 
straight  line  filling  of  these  bags  or  the  manufacture  of 
the  bags.  We  had  to  fill  in  the  gaps. 

387  Q.  What  experience  have  you  had  with  the  manu¬ 
facture!  of  gypsum  products?  A.  With  the  actual 
manufacture  of  finished  gypsum  materials  of  the  plaster¬ 
board  and  for  partition  wall  type,  except  that  I  have  made 
surveys  of  those  industries,  my  actual  experience  is  nil. 

Q.  I  understand,  then,  that  you  have  not  had  any  ex¬ 
perience  with  the  manufacture  of  fabricated  gypsum  prod¬ 
ucts?  A.  Absolutely  no  experience. 

Q.  And  this  survey  that  you  speak  of  was  directed  to 
what?  A.  That  was  a  survey  directed  to  the  question  as 
to  whether  it  would  be  wise  to  undertake  the  manufacture 
of  certain  gypsum  products. 

Q.  During  this  survey  did  you  thoroughly  familiarize 

vourself  with  !t he  machinery  that  was  used  in  the  manu- 
*  • 

facture  of  fabricated  gypsum  products?  A.  Fairly  well. 

Q.  I  suppose  you  understand  fully  the  operation  of  a 
continuous  straight  line  production  wallboard  sheet? 
A.  No,  sir. 

Q.  You  have  no  knowledge  about  that  at  all?  A.  I  have. 

Q.  Where  did  you  procure  that  knowledge?  A.  In  the 
Boston  plant  of  your  company. 

Q.  How  long  was  that  experience  of  yours  at  that  Bos¬ 
ton  plant  of  the  United  States  Gypsum  Company  ?  A.  I 
have  been  there  on  two  separate  days  spaced,  I  should  say, 
five  or  six  weeks  apart,  in  1929;  somewhere  in  the  sum¬ 
mer  it  must  have  been,  of  1929. 
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Q.  How  long  were  you  there  on  those  two  separate  days  ? 
How  many  hours  or  how  long  a  time?  A.  On  thb  first  oc¬ 
casion  I  should  say  about  six  hours.  That  was  the  first 
time.  The  second  time  I  was  there,  perhaps — I  know  that 
it  ran  right  through  the  lunch  end  of  the  job — about  four 
or  five  hours  the  second  time;  about  eleven  hours  total. 

The  occasion  of  my  visits  was  the  difficulty  that  they 
were  experiencing  through  rust  getting  into  the  wall- 
board  faces  and  the  type  of  roll  that  they  were  using. 
Mr.  Hayden,  the  Superintendent,  directed  my  attention 
to  the  continuous  wallboard  machine  from  the  point  where 
the  wallboard  had  been  formed  and  was  being  fed  through 
the  dryer. 

*  #  i 

My  attention  was  directed  only  from  that  point  on  after 
the  wallboard  had  been  made  but  had  not  yet  been  dried. 
Tlie  wallboard  had  been  completed.  My  information  about 
this  manufacture  of  wallboard  is  directed  from  tjhat  point 
on.  The  point  at  issue  was  this :  Could  a  glass  rc>ll  be  sub¬ 
stituted  for  the  metal  roll?  The  questions  that]  were  in¬ 
volved  in  there,  from  the  engineering  standpoint,  were  the 
maximum  straightness  that  you  had  to  have  for  rolls,  the 
maximum  stresses  that  you  put  on  the  rolls,  and  whether 
there  was  any  possibility  of  combining  two  glass  sections 
together  to  make  a  single  roll,  as  my  client’s  process  at 
that  particular  time  produced  only  a  limited  length  of  roll. 
I  did  not  solve  that  problem.  We  can,  howeveif,  solve  it 
now.  As  far  as  the  Gypsum  Company  is  concerned,  the 
problem  as  it  was  presented  in  1929  was  impossible  of 
solution  because  of  our  inability  to  make  a  sufficiently  long 
roll.  We  have  developed  a  process  of  manufacture  which 
now  enables  us  to  make  rolls  of  the  desired  length.  I  have 
offered  them  since  to  Mr.  Birdsev  who,  howeveb,  has  in¬ 
formed  me  that  the  problem  has  been  solved  in  another 
manner  and  that  they  were  no  longer  needed. 

388  The  process  we  have  developed  is  not  specifically 
directed  to  glass  rolls,  but  is  a  process  \\diich  has 
led  us  to  a  solution  of  a  dozen  other  problems  that  are  very 
closely  associated  with  and  similar  to  your  roll  problem; 
that  is,  the  problem  of  making  a  strong  glass  tube  nine  to 
ten  feet  long  which  will  not  have  any  bow ;  it  will  be  abso¬ 
lutely  straight.  As  to  whether  or  not  that  was!  a  simple 
thing  to  go  into  the  prior  art  and  find  a  suggestion  as  to 
how  that  could  be  done,  the  answer  which  I  offer  is  that 
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this  was  the  first  time  in  history,  despite  the  glass  technique 
of  Germany  and  other  countries  abroad,  that  such  a  roll 

v  7 

and  pipe  have  ever  been  made.  We  did  not  develop  a  new 
process  because  of  the  fact  that  this  was  the  first  time  in 
history  that  such  a  roll  was  required.  At  the  time  we  had 
the  request  for  an  investigation  of  this  roll  matter  the  rea¬ 
son  why  my  client  called  on  me  as  his  consulting  engineer  to 
look  into  the  matter  was  we  had  this  particular  matter  of 
making  straight  pipes,  straight  rolls,  without  bow,  uniform 
in  diameter,  before  us  for  some  seven  years,  and  during  that 
seven  vears  I  had  accumulated  a  file  of  the  worthwhileness 

w  1 

of  going  into  this  business  of  trying  to  develop  machinery 
that  would  enable  us  to  get  this  problem  solved.  I  was  the 
one  that  accumulated  that  information.  That  is  the  only 
reason  I  went  to  Boston.  We  were  collecting  the  data 
as  to  whether  it  was  worth  while  during  this  seven  vears. 

W7e  decided  in  the  summer  of  last  vear  that  it  was 
389  worth  while  going  ahead  and  we  built  a  plant  which 

was  built  by  a  contractor  requiring  135  days.  The 
plant  and  everything  in  it  was  erected  by  the  contractor 
from  drawings  furnished  him  and  everything  in  the  plant  is 
covered  by  patent  applications.  These  patent  applications 
cover  the  manufacture  of  titannin  dioxide,  several  patents 
relating  to  glass  manufacture  and  compositions;  applica¬ 
tions  relating  to  the  utilization  of  synthetic  gypsum ;  and  a 
new  catalyst  for  the  production  of  sulphuric  acid ;  all  these 
patent  applications  being  in  my  name.  I  am  the  inventor 
of  some  of  the  machinery  that  has  gone  into  that  plant  and 
am  familiar  with  all  of  the  machines  that  have  gone  into  it. 
As  heretofore  pointed  out  by  me  in  my  direct  examination, 
all  the  parts  of  the  machine,  Roos’  Exhibit  No.  16,  had  been 
patented  previously  and  were  well  known. 

When  I  was  at  the  Boston  plant  of  the  United  States 
Gypsum  Company,  the  foam  generator  in  operation  was 
not  one  of  the  things  that  I  went  down  there  to  see,  and, 
therefore,  I  did  not  see  it.  I  have  never  seen  a  machine 
like  Exhibit  No.  16  operating  in  a  gypsum  plant.  I  have 
seen  very  similar  mechanisms.  I  have  seen  a  machine 
similar  to  the  machine,  Roos’  Exhibit  No.  16,  in  operation 
at  the  plant  which  I  have  just  finished  designing  myself, 
building  and  completing  at  Piney  River,  Virginia,  which 
was  completed  May  8,  1931. 

I  know  what  soap  bark  is.  It  is  handled  in  New  York 
City  by  a  group  of  importing  agents  who  specialize  on  natu- 
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ral  products ;  Ruskins  and  others  of  that  type.  I  hhve  no  ex¬ 
perience  in  purchasing  soap  bark,  but  I  know  j  that  the 
standard  soap  bark  package  in  existence  in  1917,  j  when  we 
still  were  using  soap  bark  for  other  purposes  than  making 
gypsum — that  the  standard  package  at  that  particular  time 
was  a  sewn  canvas  sack  that  held  something j  like  150 
pounds.  I  have  never  had  any  experience  with  spap  bark. 
Of  my  own  knowledge  I  do  not  know  whether  this  machine 
of  Exhibit  16  has  ever  been  used  in  the  manufacture  of 
gypsum  products.  The  record  indicates  that  it  ha$.  I  have 
no  knowledge  that  it  has  ever  been  used  by  any|  one  else 
excepting  the  United  States  Gypsum  Company  foij  the  pur¬ 
pose  of  making  gypsum  blocks  or  wallboard.  My  famil- 
iaritv  with  Exhibit  No.  16,  has  been  gleaned  solelv  and  onlv 
from  mv  studv  of  the  Roos  record.  Mv  testimonv  that  I 
have  put  in  here  this  morning  is  all  based  upo^i  what  I 
learned  from  my  familiarity  with  reading  prints  o^‘  this  de¬ 
scription  and  checking  over  information  that  is  sjubmitted 
to  me  in  just  the  same  form  as  Mr.  Roos’s  description  of 
his  own  machine  in  the  record.  This  is  ample  for!  my  pur¬ 
pose. 

From  Mr.  Roos’  description  of  his  machine,  Roos’  Ex¬ 
hibit  No.  16,  I  feel  that  I  am  perfectly  competent,,  without 
hesitation,  to  describe  the  actual  operation  of  that  machine. 
I  have  had  experience  in  the  manufacture  of  apparatus  and 
in  the  method  of  procuring  of  minerals  by  meaijs  of  the 
so-called  flotation  process  in  Baltimore  when  we  were  en¬ 
deavoring  to  use  an  unsatisfactory  type  of  sulphitb  ore  for 
the  manufacture  of  sulphuric  acid.  At  the  present  time,  we 
are  carrying  on  flotation  work  in  Virginia  and  have  been  so 
engaged  for  fifteen  months. 

With  the  exception  of  this  work  that  I  am  doing  in  Vir¬ 
ginia  and  this  work  I  had  in  Baltimore,  I  have  had  no  other 
work  in  flotation.  That  comprises  about  four  years.  In 
my  opinion,  the  standard  flotation  cell  equipment,  with  but 
the  usual  minor  modifications  that  would  be  madq  by  any¬ 
one  familiar  with  chemical  operations,  would  permit  you 
to  have  before  you  a  foam  machine  that  would  sjerve  the 
purposes  that  have  been  outlined  in  this  record.  It  would 
serve  the  purpose  of  working  in  conjunction  with  a! continu¬ 
ous  straight  line  wallboard  machine  for  large  production. 

Mr.  Koos’s  testimonv  has  discussed  in  detail  the  number 

* 

of  tons  set  apart  solely  to  be  made  into  foam  per  hour,  and 
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while  I  have  not  seen  the  wallboard  machine  operated,  ex¬ 
cept  as  the  wallboard  was  completed,  I  assume  on  that  in¬ 
formation  that  I  am  justified  in  saying  that  I  could  use  a 
flotation  apparatus  process  for  the  making  of  a  fabricated 
gypsum  product  by  continuous  straight  line  production. 
There  is  a  distinct  possibility  of  using  certain  froth- 

390  forming  materials  that  are  used  in  the  flotation  in¬ 
dustry  for  the  making  of  cellular  gypsum  block,  but 

I  have  absolutely  no  knowledge  as  to  whether  these  ma¬ 
terials  would  give  you  a  usable  or  useless  product.  The  re¬ 
sult  might  be  that  the  thing  would  be  friable  or  something 
of  that  sort. 

Referring  to  Roos’  Exhibit  No.  16,  Figure  2  thereof,  is 
a  constant  level  tank  used  in  conjunction  with  Figure  3,  a 
dipping  measuring  device  requiring  a  fairly  constant  level. 
Their  function  is  to  give  a  straight  flow  out  of  Figure  1,  the 
soap  bark  solution  tank.  It  is  important  to  maintain  a  con¬ 
stant  level  in  the  tank,  Figure  3,  so  that  the  buckets  of  the 
sakia  wheel  will  be  filled.  This  device,  Figures  2  and  3, 
could  be  replaced  by  a  hand-adjusted  valve  pipe.  The 
shape  of  the  impellers  used  in  the  foam  cell,  Figure  4, 
according  to  the  testimony,  are  disks  and  while  the  drawing 
shows  a  plane  impeller  at  the  bottom  of  the  tank,  undoubt¬ 
edly  it  is  of  a  propeller  type.  In  the  foam  generator  of  the 
flotation  tank,  that  I  was  working  with  preceding  1922  in 
Virginia,  we  used  quite  a  deep  foam  cell  for  the  first  period 
but,  with  the  particular  sulphite  ores  we  were  working 
with,  we  found  the  dee])  type  of  cell  unsatisfactory.  They 
had  about  tliirtv  inches  of  solution  in  them  and  the  froth 
level  of  discharge  was  about  eleven  inches  above  the  solu¬ 
tion.  In  the  flotation  process,  it  depends  upon  the  type  of 
material  used  to  produce  the  froth  as  to  whether  the  froth 
is  sloppy  or  wet.  For  iron  sulphite,  a  particularly  dry 
froth  is  not  needed  nor  can  you  use  a  very  wet  one,  and  the 

foam  is  fairlv  uniform  in  cellular  structure.  On  some  work 
% 

that  I  have  done  we  found  it  necessary  to  go  down  to  about 
33/1000ths  of  an  inch  for  the  diameter  of  the  foam  bubble. 
In  other  cases  they  approximate  one-eighth  of  an  inch  or  a 
little  short  of  that. 

All  the  machinery  that  was  to  go  into  that  plant  (in  Vir¬ 
ginia)  for  practicing  these  new  processes,  concerning 

391  which  I  have  testified  was  specially  designed.  Of 
course  there  are  certain  portions  of  glass  works 
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equipment  that  were  stock,  but  the  amount  of  stqck  equip¬ 
ment  was  not  very  large.  So  that  necessitated  them  rede¬ 
signing  the  machines  thev  knew  about  or  making  new  de- 
signs  for  this  new  process  they  were  going  to  manufacture 
under.  Thev  made  long  glass  rolls  that  were  not  siufficientlv 
uniform  from  end  to  end,  for  quite  a  while,  a  matter  of  per¬ 
haps  five  or  six  years,  that  were  used  for  other  purposes 
than  the  particular  problem  that  presented  itself  at  the 
Boston  plant  of  the  United  States  Gypsum  Company.  Such 
rolls  have  since  been  produced  in  the  year  1931. 

Deep  foam  cells  were  first  used  in  Baltimore  as  early  as 
1915,  but  it  was  all  experimental  until  about  the  ejid  of  1919 
when  they  adopted  the  shallow  cell.  The  deep  aijd  shallow 
cells  were  for  a  time  operated  together  in  parallel  in  order 
to  get  comparative  results  from  the  two.  The  nfatter  was 
never  concluded  owing  to  the  discovery  of  further  sulphur 
deposits  in  Texas.  It  was  all  experimental  ajnywav  or 
semi-commercial.  We  used  the  product  in  making  sul¬ 
phuric  acid  which  we  sold.  The  units  that  we  Used  were 
large  enough  of  themselves  for  commercial  work.  At  the 
Virginia  Plant,  which  is  partly  a  flotation  plant]  we  made 
phosphoric  acid,  recovered  gypsum,  and  mad(^  titanium 
oxide.  We  did  not  make  any  gypsum  produces  but  left 
that  until  we  had  everything  else  going  and  we  are  now  com¬ 
pleting  the  study  that  is  still  experimental.  Th|ere  was  a 
small  laboratory  in  which  experiments  were  liiade  with 
gypsum  which  developed  to  a  point  where  we  w^re  able  to 
build  a  200  pound  per  day  unit.  There  was  quitie  an  over¬ 
lap  in  the  running  of  the  tile  plant  and  the  designing  of  the 
full  sized  machine,  or  the  full  sized  equipment  of  this  plant, 
so  that  actually  the  designing  of  this  large  scale  plant 
began  on  the  15th  day  of  April,  1930,  and  the  plant  was  put 
into  operation  on  the  8th  day  of  May,  1931.  It  comprised  a 
mine,  a  mill,  and  several  chemical  plants  in  separate  units. 

My  investigation  at  the  Boston  plant  of  the  United  States 
Gypsum  Company  was  confined  to  the  kiln  part  of  the 
machine  where  the  wallboard  is  brought  in  for  drying  and 
at  that  particular  point  had  not  completely  set. 

The  discussion  centered  on  the  amount  of  true!  you  could 
have  on  rolls,  and  whatever  the  gentleman’s  namp  was  that 
I  was  discussing  the  matter  with  made  the  point  that  at  the 
end  of  the  kiln,  as  you  call  it,  it  was  very  essential  that  the 
rolls  be  true  because  the  gypsum  board  had  not  set  com- 
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pletely,  and  that  any  warpage  on  the  rolls  would  give  them 

distorted  boards.  They  wanted  to  keep  this  board  uniform 

in  thickness  because  naturally  you  are  trying  to  live  to  a 

rather  close  specification  on  board  thickness.  Therefore, 

anv  of  the  elements  of  the  machine  which  mav  cause  thick- 
•»  » 

ness  or  warping  must  be  of  some  interest  to  you  in  your 
control  of  the  operation.  I  understand  what  is  meant  by 
quality  control.  That  is  a  rather  important  factor  in 
manufacturing  articles  for  commercial  sale  and  use.  Some¬ 
times  there  are  problems  presented  to  a  manufacturer  in 
order  to  secure  what  we  call  quality  control  that  are  rather 
knotty  problems. 

392  There  is  no  problem,  from  a  mechanical  stand¬ 
point,  in  connection  with  the  development  and  manu¬ 
facture  of  this  foam.  I  can  see  quite  a  little  in  the  produc¬ 
tion  of  your  foam  itself,  but  not  from  the  standpoint  of 
your  mechanisms.  I  think  it  would  be  important  to  have 
that  foam  of  a  uniform  wetness  or  dryness,  but  that  is  not 
the  mechanical  part.  I  think  it  would  be  important  to  have 
that  foam  of  a  uniform  cell  or  structure.  I  think  it  would 
be  important  in  the  quality  control  of  this  wallboard  to 
have  that  foam  delivered  at  a  particularly  constant  rate  to 
the  wallboard  machine.  I  also  think  it  would  be  important 
to  have  that  foam  as  it  is  delivered,  thoroughly,  intimately, 
and  uniformly  mixed  with  these  immense  quantities  of  gyp¬ 
sum  on  this  machine.  My  opinion  in  respect  of  your  ques¬ 
tion  that  is  directed  to  whether  or  not  any  delicate  problem 
might  be  met  in  trying  to  uniformly  mix  21/z  pounds  of 
soap-bark  in  solution,  beat  that  soap-bark  solution  into  a 
foam,  deliver  that  foam  in  conjunction  with  80  pounds  of 
dextrinized  starch,  and  intimately  mix  that  with  16,000 
pounds  of  gypsum,  in  order  to  procure  a  uniform  product 
at  the  rate  of  8900  feet  of  cellular  wallboard  per  hour,  must 
be  stated  in  this  way:  that,  if  my  business  was  the  making 
of  gypsum  products,  and  I  was  familiar  with  the  manufac¬ 
ture  of  gypsum  products,  and  had  the  experience  of  feeding 
dextrinized  starch  in  regular  quantities  into  wallboard,  I 
would  not  expect  to  have  very  much  difficulty  in  doing  it.  I 
would  expect  some  difficulty  in  my  case,  because  it  would 
be  a  new  matter  for  me  to  undertake.  I  am  not  testifving 
as  an  expert  in  the  manufacture  and  handling  of  gypsum 
products.  When  I  was  describing  that  element  that  is 
marked  22  on  Roos’  Exhibit  16,  which  extends  from  the 


327 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  a]l. 

foam  cell  of  Figure  4  to  the  endless  belt  23, 1  called  that  a 
conical  pipe,  but  it  can  be  called  by  its  more  technical  name 
of  a  launder.  The  drawing  does  not  show  at  al|  clearly  as 
to  whether  it  is  intended  that  it  should  bb  used  as  a 

393  trough  with  an  open  face,  or  whether  it  isj  a  pipe.  It 
is  merely  a  connecting  means  between  twb  things.  I 

do  not  know  any  reason  why  they  would  make  it  conical. 

My  attention  is  directed  to  the  foam  cell,  Figure  4  again. 
My  experience  in  flotation  demonstrated  that  tlje  shape  of 
the  propeller  used  in  the  foam  cells,  its  speed  of  operation, 
and  the  rate  of  admission  of  air  are  all  factor^  of  conse¬ 
quence.  Pipe  No.  20  of  Roos’  Exhibit  No.  16,  |apparently 
shows  an  air  pipe  for  the  admission  of  compressed  air  into 
the  foam  cell,  Figure  4.  If  it  was  shown  plainly,  it  would 
show  not  an  air  jet,  but  a  coiled  air  pipe  in  thq  bottom  of 
the  foam  cell  with  suitable  perforations  or  otfter  equiva¬ 
lent  means  for  getting  finely  divided  air  bubbles  to  pass 
through  the  solution  in  the  bottom  of  the  tank,  just  as  we 
do  in  the  flotation  process.  I  think  that  in  the  Manufacture 
or  sale  of  wallboard,  it  would  be  necessary,  i|n  order  to 
make  it  a  commercial  product,  to  use  dextrinized  starch. 
In  my  review  of  that  situation  that  I  made  sometime  ago  of 
the  processes  and  methods,  I  came  to  the  conclusion  from 
my  review  that  dextrinized  starch,  or  some  equivalent  ma¬ 
terial,  was  necessary  from  the  standpoint  of  preventing  the 
so-called  peelers.  From  what  I  have  learned  of  the  wall- 
board  industry  in  the  survey  I  made,  I  found  that  dextrin¬ 
ized  starch  or  its  equivalent  was  used  before  the  develop¬ 
ment  of  the  foam  process  by  practically  all  of  the  wallboard 
people  as  a  means  of  preventing  peelers  so  that  Itlie  United 
States  Gypsum  Company  must  have  had  suitable  equip¬ 
ment  for  that  purpose  before  the  machine,  Robs’  Exhibit 
No.  16,  was1  built.  There  is  a  reference  in  the  Patent  Office 
testimony  to  the  use  of  dextrinized  starch  before  the  foam 

•>  I 

machine  was  constructed.  The  starch,  of  course,  must  have 
been  added  in  the  stage  of  preparing  the  wallboard  sand¬ 
wich.  I  do  not  know  that  it  was  ever  used  in  Iconnection 
with  foam — that  the  dextrinized  paste  had  been  mixed 
with  foam. 

Confining  my  testimony  to  what  is  shown  in  the 

394  patents  of  Rice’s  stipulated  Exhibit  D,  I  do  not  find 
in  any  one  of  the  patents  a  mechanism  ^hat  is  the 

22 — 6140 a 
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same  as  the  assembled  mechanism  of  Roos  ’  Exhibit  16,  but 
those  patents  do  cover  the  separate  units  of  the  machine, 
Roos’  Exhibit  16.  I  do  not  find  in  any  single  patent  of 
Rice’s  Exhibit  D,  a  machine  that  automatically  takes  soap- 
bark  or  its  equivalent  in  solution,  delivers  that  to  a  foam 
generator  in  regulated,  controllable  quantities,  then  beats 
that  soap-bark  solution  or  its  equivalent  into  a  foam  of 
uniform  texture  and  uniform  dryness,  and  delivers  that 
foam  at  a  uniform,  controllable  and  constant  rate  to  a 
machine  in  which  that  foam  must  be  mixed. 

Cross-examination. 

By  Mr  Newton: 

The  machine,  Roos’  Exhibit  No.  16,  is  equally  applicable 
to  carrying  out  the  process  set  forth  in  the  joint  Patent 
Application  of  Roos  and  Allison.  In  other  words,  the 
machine,  Roos’  Exhibit  No.  16,  could  be  used  to  carry 
out  Roos’  and  Allison’s  process  as  well  as  the  process  in 
issue. 

395  Redirect  examination. 

Bv  Mr.  Rose: 

* 

The  Machine  Roos’  Exhibit  No.  16,  includes  a  device 
which  has  been  referred  to  in  the  testimony  as  parts  24,  25, 
and  26,  which  comprise  a  regular  form  of  dry  feeder.  This 
feeder  is  probably  not  one  made  by  the  United  States 
Gypsum  Company,  but  is,  in  all  probability,  one  of  the  pur¬ 
chased  weighing  feeders  known  as  Schaefer’s  Poidemeter, 
or  Hardinge’s.  This  is  the  ordinarv  form  of  feeder  that 
we  all  use  in  the  chemical  industry  for  feeding  dry  solids. 

Q.  “Mr.  Hansen  directed  a  line  of  questioning  to  you  the 
import  of  which  was  to  ascertain  whether  or  not  the  putting 
together  of  these  various  separate  features  in  order  to  make 
it  work  was  a  matter  that  took  engineering  ingenuity,  time, 
etc.  Just  what,  specifically,  have  you  to  say  about  that? 
Why  do  you  think  that  that  was  no  difficult  matter?”  A. 
“In  the  case  of  assembling  a  line  unit  for  line  production 
from  standard  equipment,  the  amount  of  engineering  in¬ 
genuity — which  is  the  specific  question  asked  me — is  very 


329 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL. 

small  in  the  usual  case  or  in  the  specific  casq  of  Roos’s 
exhibit  16,  as  far  as  the  drawing  goes ;  not  f ronji  any  point 
beyond  the  drawing.’ ’ 

396  Murrell  G.  Allison. 

I 

! 

Murrell  G.  Allison,  a  witness  called  on  behalf  of  the  party 
Rice,  having  been  duly  sworn,  did  testify  as  follojvs : 

Direct  examination. 

By  Mr.  Rose: 

My  name  is  Murrell  G.  Allison,  and  I  reside  at  Southard, 
Oklahoma.  I  am  employed  by  the  United  States  Gypsum 
Company  and  am  vrorks  manager  at  their  plant  at  Southard, 
Okla.  As  such,  I  have  general  supervision  arid  manage¬ 
ment  of  their  properties  at  Southard.  At  Southard,  we 
manufacture  all  varieties  of  plasters  as  well  <^s  mine  the 
rock  that  goes  into  these  plasters.  We  also  fabricate  the 
plasters  into  various  commercial  products,  j  We  also 
manufacture  wTallboard  under  the  alleged  invention  in  issue 
in  this  case.  Wallboard  is  the  only  fabricated  gypsum 
product  in  the  manufacture  of  which  we  arq  using  the 
process  in  issue.  At  Southard,  Okla.  wTe  have  a  machine 
which  is  quite  similar  to  the  machine,  Roos’  Exhibit  Xo.  16. 

I  first  started  to  wrork  with  the  United  States  Gypsum 
Company  at  their  Fort  Dodge  plant  at  Fort  Dodge,  Iowa, 
on  March  15,  1924.  Prior  to  that  time,  I  had  worked  for 
the  Anaconda  Copper  Company  at  Anaconda|  Montana. 
This  plant  of  the  Anaconda  Copper  Company  sat  which  I 
had  worked,  was  concerned  with  all  the  phased  of  copper 
and  by-products  of  copper  production.  The  plaht  was  pri¬ 
marily  a  copper  plant,  but  in  the  treatment  of  copper,  there 
were  by-products  such  as  silver,  gold  and  some  other 
minerals. 

My  function  was  in  the  research  department,  and  in  that 
department,  I  came  in  contact  with  most  of  the  processes 
which  they  used  at  the  Anaconda  plant  for  the  extraction  of 
these  ores.  Tliev  used  grinding  macliinerv,  gJ-avitv  con- 
cent  ration  machinery  of  all  types,  flotation  machinery, 
reverboratory  blast  furnaces  and  roasters.  Thisj  machinery 
is  the  usual,  normal  line-up  for  a  copper  plant. 

397  I  had  worked  for  the  Anaconda  Coppey  Company 
for  approximately  three  and  a  half  years  before  I 
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went  with  the  United  States  Gypsum  Company.  As  before 
stated,  I  worked  in  the  research  department  of  the  Ana¬ 
conda  Copper  Company  and  had  the  education  of  a  chemist. 

At  Anaconda,  they  used  mainly  the  mineral  separation 
flotation  machines.  In  these  machines,  the  ore  was  finely 
ground.  All  of  the  valuable  mineral  possible  was  ex¬ 
tracted  from  it  on  the  gravity  concentration  machines 
known  as  Wilfley  Tables.  The  product  was  further  ground 
into  a  slime  to  which  was  added  large  quantities  of  water. 
A  continuous  stream  of  this  mineral  sludge  was  sent  to  the 
flotation  machines.  The  flotation  machines,  with  the  addi¬ 
tion  of  reagents  which  were  various  chemicals  and  oils,  ex¬ 
tracted  the  metallifirous  material  and  precipitated  the 
gang  or  unvaluable  material.  The  valuable  material  was 
scraped  off  in  a  scum  form.  This  was  called  a  flotation 
froth.  This  froth  took  up  the  minerals  with  the  action  of 
reagents  which  allowed  the  minerals  to  attach  themselves 
to  the  froth.  It  is  essentially  true  that  there  is  something 
about  froth,  at  least  froth  made  from  certain  substances, 
which  causes  fine  solids  which  come  in  contact  with  the 
froth  to  follow  the  outside  of  the  bubbles  and  coat  the 
bubbles.  There  are  a  multitude  of  theories  in  connection 
with  it  and  a  multitude  of  varieties  of  flotation,  but  essen¬ 
tially  the  mineral  particles,  with  the  addition  of  reagents, 
attach  themselves  to  air  bubbles,  and  rise  to  the  surface. 
When  I  speak  about  reagents,  I  am  referring  to  certain 
substances  which  are  placed  into  a  solution  in  order  to 
give  the  solution  the  peculiar  attribute  of  causing  bubbles 
to  draw  the  ore.  The  reagent  that  I  remember  best  is  an 
acid  sludge  which  was  used  in  the  Anaconda  mineral  sepa¬ 
ration  machines.  The  absolute  analvsis  of  that  acid  sludge 
is  a  very  difficult  matter,  and  I  really  never  went  into  the 
chemistry  of  that  particular  reagent ;  but  it  was  the 
398  product,  as  I  understand  it,  made  by  the  purifica¬ 
tion  of  certain  types  of  oils  in  oil  refineries  by  the 
addition  of  sulphuric  acid.  It  is  a  sludge  that  settles  to  the 
bottom  of  certain  vats  or  tanks  in  which  tliev  make  this 
treatment.  In  other  words,  it  is  a  by-product  of  the  oil 
industry.  The  Anaconda  Copper  Company  purchased  this 
material  from  the  Union  Oil  Company. 

When  I  worked  for  the  Anaconda  Copper  Company,  I 
worked  in  the  research  department  and  became  familiar 
with  this  process  of  foam  or  suds  or  the  flotation  froth. 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  aI.  331 

. 

My  immediate  superior  was  L.  P.  Davidson  an<^  the  mana¬ 
ger  of  the  department  was  Frederick  Frick. 

I  wrote  an  application  to  the  United  States  Gyjpsum  Com¬ 
pany  about  two  months  prior  to  March  15,  1924,  and  my 
application  was  accepted.  I  was  requested  to !  report  for 
work  on  March  1,  1924,  but  I  asked  for  two  weeks,  as  I  re¬ 
member  it,  for  notice  to  my  prior  employers,  and  arrived 
at  Fort  Dodge  and  went  to  work  there  for  the  Uriited  States 
Gypsum  Company  on  March  15,  1924.  This  Application 
was  in  writing.  At  the  time  I  made  my  application  I  did 
not  know  Mr.  Roos  or  Mr.  Rrookby.  I  sent  my  application 
in  as  a  stranger. 

...  i 

My  knowledge  of  the  situation  which  existed  |in  the  lab¬ 
oratories  of  the  United  States  Gypsum  Compajiy  at  Fort 
Dodge,  and  what  took  place  therein,  essentially  began  with 
my  entrance  into  the  employment 'of  the  company  on  March 
15,  1924.  I  did  not  make  any  experiments  bearing  upon 
the  process  in  suit  myself  for  some  little  time  thereafter. 
I  can  only  give  information  concerning  the  day  when  I 
made  my  first  experiment  with  the  process  in  Issifie  approxi¬ 
mately.  That  was  seven  years  ago,  and  my  Recollection 
is  not  definite,  but  I  was  employed  in  analytical  ^vork  in  the 
laboratory  for  approximately  two  or  three  weel^s,  I  would 
say.  So  that,  I  imagine  it  was  about  April  1  or  April  6  or 
7  in  1924,  when  I  first  had  any  contact  with  the  foam  proc¬ 
ess.  To  a  certain  extent  for  two  or  three  wee^s  prior  to 
the  time  when  I  first  experimented  with  the  fo^m  process, 
I  was  engaged  in  the  analytical  department  of  the 
399  laboratory  learning  something  about  tlfe  gypsum 
business,  and  the  chemistry  of  various  products 
produced  at  the  Fort  Dodge  plant. 

Q.  “You  made  some  experiments;  and  what  was  your 
contribution  to  this  process?”  A.  “In  the  coiirse  of  de¬ 
veloping  and  becoming  familiar  with  the  process,  I  many 
times  made  up  batches  of  foam  and  added  various  reagents 
to  them  to  familiarize  myself  with  what  this  process  would 
do,  and  what  it  was  all  about  at  the  time.  I  cah  give  you 
an  example  of  the  nature  of  the  experiments — the  whipping 
up  of  a  batch  of  foam  and  the  addition  in  various  quanti¬ 
ties  to  plastic  masses  of  calcined  gypsum  and  water  to  de¬ 
termine  the  porosity  and  weight  and  stability  aifd  the  gen¬ 
eral  characteristics.  ’  ’ 
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Gypsum  or  plaster  or  stucco,  as  we  call  it,  in  itself  is 
not  adhesive;  but  upon  the  addition  of  water,  it  takes  its 
original  molecular  form.  In  other  words,  it  comes  back  to 
the  rock  state  essentially.  In  calcining  gypsum,  you  dry 
off  a  certain  amount  of  water.  To  make  it  set,  you  add 
that  water  back  to  it,  and  it  becomes  a  hard  compact  mass 
after  a  certain  interval  of  chemical  reaction. 

A  foam  is  naturally  considered  to  be  a  liquid  which  is 
expanded  into  bubbles  I  presume.  I  do  not  know  what  the 
dictionary  definition  of  a  foam  is,  but  vou  would  observe 
that  that  was  the  case.  As  to  whether  or  not  bv  drying 
out  gypsum,  or  treating  it  in  such  a  way  that  you  make 
calcined  gypsum  out  of  it,  you  get  a  product  that  has  a 
greater  tendency  to  attract  itself  to  a  fluid  that  has  water 
in  it  than  gypsum  would,  I  will  say  that  the  water  itself  is 
taken  back  in  a  chemical  way  to  form  the  solid.  That  is 
what  I  meant  when  I  said  that  it  went  back  in  a  rock  or 
solid  form.  It  is  really  this  particle  of  calcined  gypsum 
drawing  back  unto  itself  the  water  that  was  once  taken 
away.  I  could  not  say  that  the  effect  of  that  was  to  make 
calcined  gypsum  adhere,  to  give  it  the'  property  within 
itself  of  adhering  to  the  bubbles.  The  water  would  be 
taken  away  normally  from  bubbles,  destroying  the  bubbles, 
and  destroying  all  the  bubble  form,  just  like  the  soap 
bubble  would  break.  The  gypsum  itself  would  break  the 
bubble,  because  it  would  have  a  tendency  to  draw  the  water 
away  from  the  bubble. 

In  the  development  of  the  process  in  issue,  after  I  went 
to  work  for  the  pnited  States  Gypsum  Company  on  March 
15,  1924,  I  would  make  a  foam  and  then  I  used  this  cal¬ 
cined  gypsum  in  the  form  of  a  powder  or  paste.  When  I 
say  “paste”  I  mean  a  powder  that  has  some  moisture  in 
it.  Calcine,d  gypsum  itself  is  inactive.  It  is  always  neces¬ 
sary  to  add  water  to  it  to  get  it  into  a  fluid  mass  before  it 
is  workable,  before  you  can  handle  the  material.  In  be¬ 
coming  familiar  with  gypsum,  naturally  I  found  the  normal 
process  of  making  a  plaster  mix. 

In  the  flotation  process  with  which  I  was  more  or  less 
familiar  at  Anaconda,  the  suds  or  bubbles  would  take  up 
the  material  and  when  certain  solids  adhere  themselves 
around  the  surface  of  a  bubble,  they  make  the  bubble 
stronger  and  more  tenacious.  Normally  solids  have  a 
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tendency  of  destroying  the  bubbles  in  ipy  opinion. 
400  That  is  certain  solids.  But  in  my  investigation 
with  this  process  after  I  went  to  the  Gypsum  Com¬ 
pany,  I  found  that  calcined  gypsum  in  the  dry  ^tate  has  a 
tendency  to  destroy  a  bubble,  and  any  admixture  ^f  gypsum 
or  any  solid  has  a  tendency  to  reduce  the  volume  of  a  froth 
or  foam.  The  foam  was  put  into  a  plastic  mass  qf  calcined 
gypsum,  and  the  plastic  mass  had  water  addeft  to  it  in 
sufficient  quantities  to  give  it  mobility.  The  water  is  added 
in  a  ratio  of  about  two  or  three  times  the  amount  required 
for  chemical  composition  to  bring  it  back  to  this  rock  form, 
to  get  it  into  a  plastic  mass.  Normally,  100  grams  of 
gypsum  requires  from  60  to  80  cubic  centimeter^  of  water 
before  becoming  fluid  or  mobile — that  is,  what  we  call  nor¬ 
mal  consistency — so  it  can  be  worked.  So  the  normal  proc¬ 
ess  of  adding  foam  that  I  investigated  was  the  addition  of 
this  foam  to  the  mass  of  gypsum  which  already  had  the 
water  added  to  it  in  excess  of  the  chemical  amount  required. 
The  foam  could  be  stirred  into  this  mass.  However,  on  the 
other  hand,  if  you  take  dry  gypsum  and  add  it  to  foam, 
you  destroy  the  foam.  You  could  not  use  dry  gypsum  in 
any  large  quantities — in  quantities  large  enough  to  take 
up  the  water  in  the  foam.  A  small  amount !  could  be 
sprinkled  over  the  foam,  naturally,  destroying  only  a  cer¬ 
tain  portion  of  it. 

The  research  department  of  the  United  Stated  Gypsum 
Company  at  Fort  Dodge  was  essentially  Mr.  Boos,  who 
was  in  charge  there. 


Q.  “Mr.  Allison,  I  am  directing  you  in  my  pjresent  in¬ 
terrogation  to  that  part  of  this  process  which  you  said 
that  you  contributed.  As  I  understood  you  yesterday, 
when  you  talked  to  me  and  my  associate  counsel,  your  con¬ 
tribution  to  this  joint  patent,  was  the  contribution  of  the 
calcined  gypsum  in  connection  with  the  bubble  lender  the 
process.  That  is  correct,  is  it  not?”  A.  “  ‘My  contribu¬ 
tion’  is  the  wrong  word.  It  is  our  contribution,  i  It  is  our 
application.  I  would  hesitate  to  say  ‘my  contribution’  ”. 

Q.  “Mr.  Allison,  I  am  going  to  be  exceedingly  fair  with 
you,  but  did  you  not  say  to  me  and  these  other  gentlemen 
when  I  asked  you  what  your  contribution  was,  that  Mr. 
Boos  wTas  working  on  the  process  using  dextrinizqd  starch, 
and  you  were  working  on  the  process  using  calcined  gyp¬ 
sum,  and  that  that  was  your  contribution  to  this  jpint  busi- 
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ness?”  A.  “That  was  my  work  in  the  connection.  The 
contribution  or  the  idea  was  Mr.  Roos’,  under  his  coopera¬ 
tion  and  supervision.  My  contribution  was  my  work  fol¬ 
lowing  the  suggestions  and  supervision  of  Mr.  Roos  in  de¬ 
veloping  our  joint  application.” 

Q.  “I  understand  that;  but  did  you  not  say  to  me  that 
your  contribution  was  the  calcined  gypsum  part — that  is, 
that  is  what  came  out  of  your  head?  You  were  working 
with  Mr.  Roos;  you  -were  probably  conferring,  etc.; 

401  but  the  use  of  that  product  was  your  idea  and  that  is 
why  you  are  joined  as  one  of  the  inventors?”  A. 

“That  was  my  work  in  that  connection,  and  mv  contribu- 
tion  was  my  work  and  my  ideas  that  developed  out  of  that 
work  with  Mr.  Roos.  I  did  not  contribute  the  idea  as  I 
remember  it.  It  was  mv  work  and  mv  discoveries  and  de- 
velopment  with  Mr.  Roos  on  the  proposition.  We  both 
worked  on  this  calcined  gypsum.” 

Q.  “When  you  were  working  on  the  calcined  gypsum  end 
of  it,  he  was  working  on  the  dextrined  starch  end  of  it?” 
A.  “Mr.  Roos  was  working  on  the  dextrined  starch  and  on 
the  calcined  gypsum  and  other  problems.  As  the  super¬ 
visor,  he  was  in  contact  directly  with  the  testing.” 

Q.  “I  am  not  talking  about  the  supervision.  I  am  talking 

about  the  idea.  Did  vou  not  sav  to  me  that  the  idea  of  the 

*  * 

calcined  gypsum  was  your  contribution?”  A.  “I  do  not 
believe  I  did,  Mr.  Rose.  Y ou  must  have  misunderstood  me. ’  9 

Q.  “  J ust  what  was  it  you  said  to  me  about  it  ?  ”  A.  “  That 
we  developed  for  the  joint  patent,  the  idea  of  stirring  the 
foam  into  a  plastic  mass  of  gypsum,  with  the  idea  of  pro¬ 
ducing  an  artificial  pumice  or  something  of  that  sort,  to 
eliminate  the  sawdust  from  the  process  that  was  then  in 
effect  in  the  board  plant.  If  it  were  my  idea - ” 

Q.  “What  answer  did  you  give  me  when  I  asked  you  the 
question  as  to  what  your  contribution  was?  Just  think 
about  that.  What  answer  did  you  give  me?”  A.  “ It  is  very 
hard  for  me  to  say;  but  the  answer  that  I  gave.  I  am  very 
definite  in  saying  is  the  truth  of  the  matter — that  I  worked 
on  the  idea  of  making  an  artificial  aggregate  out  of 

402  plaster.  My  ideas  went  into  the  joint  application; 
and  the  final  product  as  we  developed  it  and  brought 

it  to  practice  was  the  result  of  my  work  and  my  portion  of 
the  problem.  What  exact  words  I  used  I  do  not  know.” 
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Q.  “Yes,  but  I  want  to  get  back  to  the  question  that  I  am 
interested  in.  What  was  vour  contribution?  You  were 
working  on  it,  and  you  contributed  something  because  you 
were  one  of  the  patentees.”  A.  “Yes,  sir.” 

Q.  “Now  I  ask  you  as  to  whether  or  not  it  was  not  this 
application  of  calcined  gypsum  that  was  your  thought  in 
connection  with  the  bubbles,  in  making  the  aggregate?” 
A.  “I  can  assure  you  that  that  was  well  known  ground  the 
place — the  addition  of  the  calcined  gypsum.  My  Conception 
was  the  use  of  this  product  as  an  artificial  sawdust  for  addi¬ 
tion  to  the  board  core.” 

The  boards  had  up  to  that  time,  1924,  sawdust  in  them. 
To  the  plastic  mass  of  gypsum  was  added  a  certain  per¬ 
centage  of  sawdust  which  had  an  effect  of  lightening  the 
board,  and  assisted  somewhat  in  the  mixture  so  t^at  it  was 
not  as  sticky  as  it  normally  would  have  been.  As  4  result  of 
my  work  and  experiments,  however,  we  made  thife  calcined 
gypsum  product  and  then  ground  it  up  similar  to  an 
403  artificial  pumice  which  could  be  added  in  place  of 
sawdust.  ] 

After  my  work  on  the  foam  process,  my  work  wai  directed 
to  the  assistance  in  the  development  of  a  machine  ito  attach 
to  the  board  machine  at  Fort  Dodge.  In  this  work,  I  had 
the  assistance  of  mechanics  and  various  other  workmen  at 
Fort  Dodge. 

When  I  went  with  the  United  States  Gypsum  Company 
at  its  Fort  Dodge  plant  on  March  15,  1924,  Mr.  ijloos  was 
making  experiments  with  the  foam  and  using  dextrinized 
starch  at  the  time. 

As  I  remember  it,  we  made  wallboard,  substituting 
therein  the  aggregate  for  the  sawdust  both  on  a  machine 
and  in  a  batch  process.  By  a  “batch  process”  I  ljnean  the 
use  of  a  vat  or  vessel  of  a  foam  solution,  then  vej^y  easily 
beating  it  into  a  foam  and  then  adding  the  foam  or  stirring 
it  into  a  calcined  gypsum  plastic  mass  at  approximately 
normal  consistency;  then  allowing  that  to  partially  set; 
then  crushing  it  up  either  in  a  dry  or  wet  condition  and  then 
adding  it  to  the  board  stream  or  the  mass  of  gypsupi  enter¬ 
ing  into  the  product. 

Q.  “How  soon  after  you  began  your  experiments  on 
using  this  calcined  gypsum  in  the  bubble,  did  you  majke  these 
wallboards  where  the  mix,  crushed  up,  took  the  plac[e  of  the 


i 
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sawdust?”  A.  “I  expect,  as  I  remember  it,  that  it  was 
around  in  May  or  thereabouts — May,  June  or  July — some¬ 
where  along  in  that  time.” 

404  I  do  not  know  whether  they  ever  used  the  crushed 
aggregate  which  took  the  place  of  sawdust  commer¬ 
cially  or  not.  When  I  finished  my  work  on  it  it  could  have 
been  used  commercially. 

Q.  When  you  reach  that  stage,  then  you  passed  on  to 
the  next  step.  Did  you  pass  on  to  the  step  of  taking  this 
foam,  etc.,  and  passing  it  over  a  machine,  and  making  that 
product  about  as  you  make  it  now,  without  crushing  up  that 
stuff.  That  is  what  you  are  doing  now’,  is  it  not?  You  do 
not  crush  that  any  more?  A.  Yes;  that  is  v’hat  they  are 
doing  now — all  of  the  plants. 

Q.  All  of  the  plants.  Can  you  tell  me  about  the  month 
that  you  made  up  your  mind  that  instead  of  crushing  this 
foam,  smashing  it  all  up  and  putting  it  in  a  vrallboard,  you 
could  make  some  machine  like  this  machine  you  did  make, 
and  get  that  thing  flowing  out  on  a  belt,  and  mix  it  in  with 
the  gypsum,  and  have  a  vrallboard  where  you  did  not  have 
to  smash  those  bubbles  all  up?  W’hat  month  did  you  first 
have  this  thing  in  such  shape  that  you  decided  that  you 
should  go  ahead  with  that  machine?  A.  That  was  decided 
bv  somebody  else  besides  me. 

*  i 

Q.  All  right.  I  am  not  asking  you  vrho  decided  it;  but 
v'as  it  June?  A.  It  must  have  been  months  before  that, 
because  that  was  the  original  idea. 

The  machine  which  was  constructed  to  apply  the  process 
in  issue  to  the  manufacture  of  vTallboard  w’ith  v’hich  I  v’as 
connected  was  probably  started  in  the  latter  part  of  April 
or  May,  1924.  This  machine  v’as  constructed  in  somew’here 
around  a  month.  It  v*as  put  into  operation  and  changed 
in  various  ways  so  that  it  could  be  made  as  nearly  perfect 
as  possible.  In  fact,  we  are  still  changing  it.  The  machine 
w’hich  I  helped  to  build  and  made  suggestions  concerning 
v*as  very  similar  to  the  machine  vrhich  wras  in  operation 
v’hen  I  left  the  Fort  Dodge  plant  in  September,  1924.  The 
drawing,  Roos’  Exhibit  No.  16,  bears  the  date  December 
26,  1924,  but  the  machine  that  I  helped  to  construct  and 
v’orked  with  v’as  completed  w’ithin  a  couple  of  months  and 
v’as  finished  the  early  part  of  the  Summer  1924.  I  vrould 
say  it  was  finished  two  or  three  months  after  I  went  to  work 
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with  the  Gypsum  Company  at  the  Fort  Dodge  plant  which 
was  on  March  15,  1924. 

Rice’s  Exhibit  M  is  a  certified  copy  of  the  patent  appli¬ 
cation  filed  by  Roos  and  myself  on  August  20,  1924,  which 
was  placed  in  interference  with  the  process  in  issue  and 
which  was  sworn  to  on  July  24,  1924. 

The  Roos  and  Allison  patent  application,  Rice]s  Exhibit 
M,  offered  in  evidence. 

I 

I  believe  the  machine  upon  which  I  worked  was  jin  opera¬ 
tion  prior  to  the  time  that  the  joint  application,  Rice’s  Ex¬ 
hibit  M,  was  drawn  up  so  that,  a  machine  similar  {o  the  one 
which  is  shown  in  the  blueprint,  Roos’  Exhibit  N<j).  16,  was 
operating  when  the  joint  application  of  Mr.  RooS  and  my¬ 
self,  Rice’s  Exhibit  M,  was  filed. 

405  Q.  “And  at  the  time  that  this  one  was  signed,  Mr. 

Roos  made  the  twin  to  this,  his  own  application 
covering  this  process,  at  the  same  time.  He  made  the  appli¬ 
cation  in  suit  at  the  same  time  that  this  joint  one  was  made. 
Is  that,  right  ?”  A.  “I  believe  he  did.  Now,  I  Cannot  be 
sure.” 

Q.  “Mr.  Allison,  did  you  not  tell  me  yesterdavj  that  this 
was  done  at  the  same  time?  They  were  both  filkd  on  the 
same  day;  were  they  not?”  A.  “I  believe  that  they  were, 
as  I  remember  it.  I  believe  that  Mr.  Roos  had  an  appli¬ 
cation  or  papers  in  connection  with  his  patent  at  that  time. 
Was  it  an  application?” 

Q.  “An  application.”  A.  “That  was  filed  on  the  same 
date.  That  was  undoubtedlv  what  it  was,  although  I  can- 
not  state  for  sure.” 

: 

I 

I  believe  that  I  assigned  my  application  to  th^  Gypsum 
Company  as  soon  as  it  was  made  and  without  a  cjoubt  Mr. 
Roos  assigned  his  to  the  United  States  Gvpsum  Company. 

‘  ! 

Mr.  Hansen:  “I  will  admit  that  the  assignment  of  Roos’ 
application,  No.  733,197,  which  is  the  one  involved  in  this 
interference  proceeding,  and  the  invention  therein  shown 
and  described,  or  intended  to  be  described,  was  assigned  to 
the  United  States  Gypsum  Company  on  July  24,  1924,  and 
I  will  stipulate  and  agree  that  a  photostatic  copy  of  this 
assignment  will  be  furnished  to  counsel  for  Ric^  and  he 
may  make  it  a  part  of  the  record  if  he  chooses.” 
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The  Witness :  My  idea  is  that  this  machine  that  we  made 
took  us  approximately  a  month — maybe  six  weeks — to 
make.  It  is  my  impression  that  at  the  time  these  patent 
applications  were  prepared  and  sworn  to  and  filed  this 
machine  was  working  and  making  the  product  in  a  way 
similar  to  that  which  we  are  employing  today.  When  we 
got  the  product  flowing  over  this  machine  the  process  was 
past  the  experimental  stage  and  it  vras  on  a  commercial 
basis  although  refinements  still  were  necessary. 

406  The  Gypsum  Company  did  not  have  a  machine  to 
make  this  wallboard  with  the  crushed  foam  or  the 
crushed  material.  The  material  could  not  verv  easilv  be 
made  on  the  machine  which  Mr.  Roos  describes  in  his  ex¬ 
hibit  16  and  in  operation. 

In  using  the  product  of  the  joint  application  of  Roos  and 
myself,  the  foam  would  be  added  to  the  plastic  mass  or 
gypsum  and  the  i)rocess  slowed  down  to  a  certain  extent  in 
order  to  allow  little  crushing  rolls  or  grinding  conveyors 
or  sausage  grinders  in  effect  to  crush  it  up  and  then  add  it 
to  the  material. 

This  machine  described  in  Roos’  Exhibit  16,  when  I  first 
started  to  work  that,  was  not  working  like  a  crusher.  That 
machine  did  not  have  a  crusher  to  crush  the  foam  unless 
vou  should  consider  that  the  screw  conveyor  exhibited  on 
Roos’  Exhibit  16  would  act  as  a  crusher  or  macerator  of 
the  product. 

I  believe  there  is  a  screw  conveyor  exhibited  there,  that 
might  act  as  a  macerator.  If  the  drawing  of  exhibit  16 
was  made  on  December  26,  1924,  it  is  undoubtedly  a  draw¬ 
ing  of  machines  in  operation  about  that  time  which  possibly 
had  some  additions  and  refinements  over  the  original  in¬ 
stallation  that  the  Gypsum  Company  put  in  operation  at 
that  time.  In  other  words,  there  were  some  kinks  in  our 
first  machine  as  it  worked  along,  and  we  had  to  keep  im¬ 
proving  it  and  are  still  improving  it. 

In  a  general  way  the  machine  which  we  placed  in  opera¬ 
tion  around  July,  1924,  had  all  the  principal  features  of  the 
machine  shown  in  the  drawing,  Roos’  Exhibit  No.  16, 
although  the  machine  of  Roos’  Exhibit  No.  16  has  additions 
which  came  later.  They  are  to  a  certain  extent  minor  addi¬ 
tions,  however  I  would  say,  such  as  this  apparatus  (indi¬ 
cating)  and  this  apparatus  (indicating). 
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I 

The  main  features  of  the  machine  which  we  finished  in 
July,  1924,  were  built  or  assembled  or  collected  dt  the  plant 
at  that  time.  We  had  the  tank  shown  in  Figure  1  of  the 
drawing,  Roos’  Exhibit  No.  16,  on  hand  at  the  Fort  Dodge 
plant.  The  tank  shown  on  the  drawing,  Roos’  Exhibit  No. 
16,  as  Figure  4  was  constructed  in  the  mechanical  depart¬ 
ment  of  the  Fort  Dodge  plant.  It  was  a  sheet  metal  tank 
being  made  of  straight  iron  probably  %  or  %  i)f  an  inch 
thick.  This  tank  was  made  according  to  dimensions  given 
by  Mr.  Roos  and  welded  I  believe  all  the  wav  around  and 
additions  for  bearings  and  the  bracing,  etc.,  spch  as  are 
used  in  conjunction  with  all  tanks,  were  added.  If  I  re¬ 
member  properly  the  tank  which  is  shown  on  the  drawing, 
Roos’  Exhibit  No.  16  as  Figure  3  was  a  solution  feeder  and 
it  was  made  out  of  sheet  metal  in  about  the  sanie  way  as 
the  tank,  Figure  4,  was  made.  I  presume  also  that  we  made 
up  the  tank,  Figure  2,  so  as  to  get  the  proper  size  and 
shape.  That  is  another  sheet  metal  tank,  j  We  used 

407  a  lot  of  belts  which  were  at  the  Fort  Dodge  plant  in 
constructing  this  machine.  We  had  on  hind  there 

at  the  plant  belts  which  carry  various  kinds  of  products  in 
their  manufacture.  The  motors,  bearings,  and  such  ma¬ 
terials  were  secured  somewhere  other  than  at  tjhe  plant. 
We  either  had  the  pipe  on  hand  or  it  w’as  purchased 
locally.  We  had  a  fairly  good  machine  shop  there  at 

408  the  plant.  It  contained  a  lathe,  drill  pressed,  and  the 
normal  type  of  apparatus  that  one  wduld  find 

around  millrights  or  in  a  mill  machine  shop  suclj  as  drill 
presses,  lathes,  forges,  and  the  usual  emergency  apparatus. 

Q.  “When  this  matter  of  the  building  of  this  | machine 
was  taken  up  with  you,  what  parts  of  it  did  you  suggest?” 
A.  “In  the  process  of  developing  this  particular!  type  of 
machine  I  did  some  work  on  the  agitator.  This  uniform 
feeder  over  here  (indicating)  was  my  development,  to  a 
certain  extent.  I  believe  the  original  suggestion  for  that 
came  from  me.  1 

Q.  “Who  suggested  it  to  you?”  A.  “This  itype  of 
feeder  is  used  in  handling  large  flows  of  solutions  pnd  add¬ 
ing  reagents  to  large  flows  of  solutions.  It  is  the;  type  of 
feeder  that  is  especially  adapted  to  the  addition  pf  small 
quantities  of  material.” 

I 

That  wheel  just  turns  as  the  little  buckets  or  containers 
go  into  the  fluid  which  comes  up.  The  thing  is  balanced  so 
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that  what  it  contains  in  it  when  it  spills  is  quite  accurate. 
I  reallv^do  not  believe  that  I  stated  to  vou  vesterdav,  when 
you  showed  me  the  plan,  that  we  had  bought  anything. 
They  may  have  purchased  it  outside.  I  was  outside  of  the 
purchasing  business.  The  motors,  of  course,  would  have 
to  be  purchased. 

I  believe  I  left  the  Fort  Dodge  plant  in  April  or  May  of 
the  year  1925.  In  the  meantime,  however,  I  had  left  the 
plant  several  times  for  the  purpose  of  installations  at  other 
mills.  The  machine  which  we  built  at  Fort  Dodge  was  the 
first  one  we  built  any  place.  When  I  got  the  one  going  at 
Fort  Dodge  I  next  went  to  Gypsum,  Ohio.  I  believe  I 
made  the  installation  there  in  the  Winter  of  1924  or  in  the 
early  part  of  1925,  I  cannot  be  certain.  That  was  the  first 
one  that  I  installed  outside  of  Fort  Dodge.  The  next  place 
I  went  to  make  an  installation  was  to  Oak  Field  and  I  re¬ 
member  clearly  that  that  was  in  April  of  1925  because  I 
left  for  Nevada  very  shortly  thereafter,  in  May,  1925,  I 
believe.  The  machines  about  which  I  have  been  testifving 

make  wallboard.  Roos’  Exhibit  No.  16  is  essentiallv  a 

• 

foam-producing  machine.  After  the  foam  leaves  this 
machine  it  is  dropped  on  a  gypsum  mix  which  is  traveling 
along  on  a  continuous  belt.  The  foam  sets  on  top  of  this 
mix  but  on  this  belt  there  are  agitators  which  incorporate 
the  foam  into  the  gypsum  mix.  This  belt,  however,  is 
part  of  the  wallboard  machine  which  is  another  machine. 
This  mixture  of  gypsum  and  the  foam  then  drops  on  paper 
and  is  incorporated  in  the  product. 

409  The  big  idea  is  that  the  bubbles  will  remain 
bubbles  when  it  dries  so  that  a  light  porous  material 
will  result  so  that  in  this  process  it  is  very  essential,  in 
making  wallboard  this  way,  to  get  a  bubble  that  is  tenacious 
and  strong  enough  to  stand  up  and  stand  mixing  and  if  you 
do  not  get  that  kind  of  a  bubble  you  will  not  get  a  porous 
product  at  the  end  of  the  process. 

The  joint  application  filed  by  Mr.  Roos  and  myself  refers 
to  the  aggregate  made  by  mixing  the  foam  with  the  gypsum. 
By  the  words  “production  of  an  aggregate”  as  they  ap¬ 
pear  in  this  joint  patent  application  we  meant  that  this 
aggregate  is  something  that  is  made  up  by  the  use  of  two 
or  more  materials.  The  aggregate  is  the  additional 
product.  This  aggregate,  as  it  is  referred  to  in  this  joint 
application,  Rice’s  Exhibit  M,  was  the  product  made  from 
bubbles  and  gypsum  that  would  take  the  place  of  sawdust, 
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the  crushed  material.  It  meant  the  gypsum  aftjer  we  got 
the  leavening  of  bubbles  in  it.  It  meant  something  similar 
to  pumice.  That  is  what  we  had  in  mind  In  order  to  make 
it  successfully  we  had  to  have  a  reasonably  j  tenacious 
bubble.  This  bubble  was  made  out  of  the  solution  and  was 
tenacious  enough  so  that  it  could  be  mixed  with  gypsum. 

Our  solution  did  not  have  any  calcined  gypsum  in  it. 
The  central  idea  is  the  adding  of  the  calcined  gypsum  and 
adding  water  to  it  and  then  stirring  the  foam  intb  it.  The 
solution  itself  contained  no  gypsum.  You  cannot  do  that 
well  that  way. 

The  first  experiment  which  I  made  was  made  by  taking 
a  small  bowl  like  a  baking  bowl  and  an  egg-beater  and  beat¬ 
ing  the  solution  of  soap  bark  in  water  to  a  very  ary  foam. 
I  then  took  another  bowl  which  contained  a  normal  consist¬ 
ency  of  gypsum  that  is,  a  plastic  mass  of  gypsum,!  and  then 
dumped  the  foam  from  the  one  bowl  into  the  bow}  contain¬ 
ing  the  plastic  mass  of  gypsum  and  st  irred  them  I  together. 
In  about  five  or  ten  minutes  that  set  leaving  a  porous  mass. 
When  I  first  went  into  the  employment  of  the  Gypsum 
Company  I  signed  a  contract  which  stated  that  anything  I 
invented  was  the  property  of  the  Gypsum  Company.  That 
is  why  I  made  the  assignment  of  July  24,  1924,  to  jthe  Gyp¬ 
sum  Company.  This  invention  was  made  on  their  jtime  and 
naturally  I  assigned  it  to  them.  In  other  words,  by  July  24, 
1924, 1  had  the  machine  working,  my  application  fpr  patent 
was  drawn,  so  I  formally  assigned  it  to  }he  Gyp- 
410  sum  Company  as  I  was  required  to  do  under  the 
terms  of  my  contract.  I  have  heard  Mr.  Roos  sav 


that  he  had  a  similar  contract  with  the  Gypsum  Company. 
As  to  whether  or  not  it  may  be  concluded  that  Gypsum 


gave  us  a  better  bubble  than  the  dextrin  starch,  I  will  say 
that  gypsum  had  nothing  to  do  with  the  bubble.  The 
bubble  was  based  on  a  soap  bark  solution.  We  get  ja  bubble 
from  soap  bark  solution. 

If  you  make  your  soap  bark  solution  in  one  bowl  and 
your  calcined  gypsum  solution  in  another  bowl  and  then 
beat  the  soap  bark  to  a  froth  and  then  stir  it  in  with  the 
water  and  the  calcined  gypsum,  you  get  a  gypsunji  full  of 
bubbles.  It  is  somewhat  like  bread  when  you  put  a  lot  of 
yeast  into  it.  This  gypsum  full  of  bubbles  is  then  usually 
added  to  other  gypsum  because  this  material  of  itlself  has 
not  enough  strength  to  be  a  building  material  wh^n  made 
as  I  have  just  described  it. 
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Q.  “When  you  started  to  put  calcined  gypsum  into  this 
process  did  you  put  in  a  lot,  or  did  you  start  gradually, 
trying  it  to  see  how  it  would  work  as  to  quantity?”  A. 
“When  we  started  it  was  a  more  or  less  haphazard  mixture 
of  the  two.  I  have  no  recollection  of  the  quantities;  but, 
naturally,  after  that  it  was  developed  in  many  ways.” 

Q.  “Did  you  get  this  idea  of  adding  gypsum  from  your 
previous  employment  at  Anaconda?”  A.  “Oh,  yes.” 

Q.  “Was  this  what  suggested  it  to  you:  The  fact  that 
the  final  mix  was  going  to  be  a  gypsum,  you  thought  maybe 
by  making  your  first  preliminary  mix  to  make  your  bubble 
good  by  adding  gypsum  to  the  big  mass  it  would  adhere 
better?”  A.  “It  is  cheaper.  It  is  all  incorporated  into  a 
solid  mass,  and  the  gypsum  is  much  cheaper  than  the  dex- 
trinized  paste.” 

Q.  “Your  idea  was  that  if  you  could  put  gypsum  in  this 
it  would  be  a  cheaper  process?”  A.  “Yes,  sir.” 

Normally,  in  the  operation  of  the  wallboard  machine 
which  I  finallv  worked  out  there  the  bubble  onlv  has  to 
stand  up  for  maybe  a  minute.  A  good  tenacious 
411  bubble  that  will  stand  up  and  be  tenacious  for  a  min¬ 
ute  can  be  used  for  making  wallboard  by  this  process 
providing  the  slurry  into  which  it  is  mixed  does  not  break 
down  the  bubble.  If  the  bubble  is  tenacious  enough  to 
stand  the  mechanical  mixing  it  may  be  used  for  making 
wallboard. 

Q.  And  in  going  through  the  experimental  stage  with 
this  process,  this  thing  of  getting  a  bubble  that  was  tough 
enough  to  stand,  what  it  had  to  go  through  was  one  of  the 
great  difficulties,  was  it  not  ?  A.  I  presume  it  was,  because 
a  foam  has  to  be  stable.  It  is  the  discovering  of  the  re¬ 
agents.  Soap  bark  makes  a  stable  foam  of  itself. 

Q.  But  soap  bark  alone  might  not  make  a  foam  to  stand 
shoving  around  with  finger  irons  and  make  the  slurry?  A. 
It  will  but  not  with  the  addition  of  other  materials. 

Q.  “When  you  put  this  other  material  in;  for  instance, 
suppose  you  admit  a  powder  of  some  kind  along  with  the 
making  of  the  foam,  the  effect  of  that  is  to  stiffen  vour 
bubble,  is  it  not?”  A.  “Probably  to  weigh  it  down,  allow¬ 
ing  it  to  mix  much  more  readily  with  this  large  mass  of 
gypsum  slurry  that  is  going  into  the  board.  That  is  the 
essential  thing.  It  makes  an  easier  mix  and  a  more  stable 
mix.” 
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Cross-examination. 

I 

By  Mr.  Hansen :  j 

The  froth  used  in  the  flotation  process  as  usM  at  Ana¬ 
conda  while  I  worked  there  was  made  by  adding  to  large 
quantities  of  water  small  quantities  of  reagents  [producing 
a  froth  or  scum  which  is  full  of  air  bubbles  of  various  sizes. 
The  froth  itself  as  used  at  Anaconda  was  quite  Wet  and  the 
bubbles  varied  in  size.  Toward  the  surface  of  the  water 
they  were  very  small,  but  the  bubbles  were  continuously 
broken  up  into  each  other,  forming  larger  babbles  up 
toward  the  top  of  possibly  six  or  twelve!  inches  of 
412  froth  on  the  top  of  the  solution.  In  otlier  words, 
there  was  a  gradation  in  size  from  next  to  the  top  of 
the  solution  to  the  top  of  the  froth. 

The  foam  that  was  employed  at  the  Fort  Dc^dge  plant 
of  the  Gypsum  Company  as  it  came  out  of  the  foam  cell, 
Figure  4  of  Boos’  Exhibit  No.  16,  was  a  foam  which  was 
shot  entirelv  full  of  very  small  and  uniform  but  almost 
microscopic  bubbles  of  air.  It  was  the  kind  of  jfoam  you 
could  pick  up  in  your  hand  and  turn  your  hand  over  and  it 
would  not  drop  off.  It  stuck  to  your  hand.  Ill  was  dry 
in  character  and  it  was  stiff  and  lathery.  The  froth  with 
which  I  was  familiar  at  Anaconda  would  not  be  suitable 
at  all  to  supplant  and  be  a  substitute  for  the  foanl  that  was 
used  at  the  Fort  Dodge  plant. 

The  foam  generator,  Figure  4  of  Boos’  Exhibit  No.  16, 
has  the  general  shape  and  characteristics  of  flotation  ap¬ 
paratus  which  I  saw  at  Anaconda  which  consisted  of  square 
boxes  with  agitators  in  them  but  it  does  not  resemble  the 
flotation  apparatus  in  any  details.  In  the  mineral  separa¬ 
tion  machines  which  were  in  operation  at  Anaqonda  the 
depth  of  the  solution  in  the  tank  was  I  would  say  ■from  two 
to  six  inches  down  from  the  top  of  the  flotation  cell.  The 
frothing  cells  at  Anaconda  I  would  say  were  approximately 
three  or  four  feet  deep. 

In  the  foam  generator,  Figure  4  of  Boos’  Exhibit  No. 
16,  as  I  saw  it  employed  at  Fort  Dodge,  the  solution  never 
came  higher  than  the  bottom  agitator.  The  foam  pell,  Fig¬ 
ure  4  of  Boos’  Exhibit  No.  16,  was  probably  abqut  three 
feet  deep.  In  this  foam  generator  the  foaming;  solution 

i 
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never  rises  above  the  bottom  agitator  which  whips  it  im¬ 
mediately  into  a  foam.  In  practice  the  foaming  solution 
was  probably  an  inch  above  the  bottom  of  the  cell.  There 
was  a  trick  in  whipping  that  foam  in  Figure  4  at  the  Fort 
Dodge  plant:  If  an  excess  amount  of  solution  came  into 
the  foam  cell,  when  the  motor  stopped  or  the  belt  slipped, 
the  solution  would  start  to  build  up  in  the  foam  cell  and 
that  killed  the  foam  immediately  so  far  as  its  suitability 
for  our  process  was  concerned  because  it  became  a 
413  watery  mass.  The  thing  we  wanted  was  to  eliminate 
the  solution  in  this  tank  entirely  and  start  immedi- 
atelv  to  whip  it  into  a  foam,  and  by  subsequent  agitators  up 
the  line  of  the  shaft  shown  in  Figure  4  of  Eoos’  Exhibit  No. 
16  this  foam  was  whipped  into  finer  and  drier  bubbles. 
That  is,  the  coarse  bubbles  were  multiplied  many  times  by 
the  subsequent  agitators  up  the  distance  that  they  traveled 
before  they  were  emitted  from  the  foam  cell.  We  had 
nothing  that  corresponded  to  this  in  the  flotation  apparatus 
at  Anaconda  with  which  I  was  familiar.  The  bottom  pro¬ 
peller  that  initiates  the  foam  is  a  solid  disk  form.  It  is  a 
circular  piece  of  metal  which  I  presume  is  about  two  feet 
in  diameter.  This  disk  has  small  ragged  cuts  made  on  the 
edges  of  it.  Possiblv  the  best  analogv  I  can  give  is  to  com- 
pare  it  with  a  circular  saw  with  the  teeth  in  it  staggered  al¬ 
though  the  teeth  in  this  case  were  l1/^  or  2"  deep.  If  the 
foam  solution  in  the  cell  got  a  little  too  high  vou  would  get 
a  sloppy  foam  coming  out  of  the  machine  which  was  not 
suitable  for  our  purpose. 

In  my  education  of  the  employees  at  the  Gypsum,  Ohio, 
plant,  which  was  either  in  the  Winter  of  1924  or  1925,  when 
one  of  the  board  supervisors  preceded  me  to  Gypsum,  Ohio, 
and  attempted  to  install  this  new  equipment  for  making 
foam  before  I  got  there,  they  made  the  mistake  of  filling 
the  tank  with  solution  and  trying  to  whip  that  into  foam. 
They  worked  for  approximately  two  days  attempting  to 
get  a  suitable  foam  to  add  to  their  wallboard  machine.  The 
whole  answer  to  it  was  very  simple  and  consisted  of  drain¬ 
ing  out  this  excess  solution  in  the  foam  generators,  start¬ 
ing  up  the  motors  and  after  the  motors  were  started  allow¬ 
ing  this  solution  to  flow  in  a  steady  uniform  stream.  This 

immediatelv  answered  the  difficultv. 

* 

The  difficulty  arose  from  having  too  much  of  the  foam 
solution  in  the  bottom  of  this  cell.  Xaturallv,  the  excess 

*  7 
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quantity  of  this  watery  solution  was  vortexed  jup  through 
the  various  agitators,  giving  a  sloppy,  runny  j  solution  of 
foam.  In  other  words,  it  was  away  too  wet  for  jhe  purpose 
of  introducing  into  our  products.  It  was  of  aj  fairly  uni¬ 
form  texture,  but  very  runny,  very  wet,  and  the  bubbles 
were  larger  than  we  could  use,  that  we  had  found  could 
be  used  to  the  best  advantage.  | 

In  the  flotation  process  with  which  I  was  fantiliar  at  the 
time  I  was  employed  at  Anaconda  the  agitators  and  pro¬ 
pellers  in  the  cell  were  near  the  bottom  bf  the  flota- 
414  tion  cell,  on  a  vertical  shaft  and  they  jwere  com¬ 
pletely  submerged  in  the  solution. 

I  have  stated  that  it  was  very  desirable  to  procure  a 
foam  that  was  uniform  in  texture,  that  the  celjlular  foam 
was  almost  microscopic,  and  that  it  was  dry.  j  The  other 
requirement  which  we  wanted  of  that  foam  was  that  the 
foam  would  stand  up  under  the  agitation  of  mining  neces¬ 
sary  to  incorporate  it  into  the  large  mass  of  gvp^um  slurry 
that  had  to  go  through  many  agitators.  The  fqam  has  to 
stand  up  so  it  would  be  incorporated  into  that  mass  with¬ 
out  any  appreciable  reduction  in  volume.  It  jwas  desir¬ 
able  or  necessary  that  this  foam  be  of  uniforjn  dryness 
and  uniform  texture  and  be  fed  from  this  Figure  4  at  a 
uniform  rate,  because  it  was  absolutely  essential  that  we 
make  a  good  wallboard  and  variations  in  the  mix)  of  a  wall- 
board  machine  are  very,  very  serious  in  the  Subsequent 
treatment  of  the  board  through  the  process  from  the  ma- 

^  1  I 

chine;  weight  and  strength  and  all  those  characteristics 
could  be  seriously  influenced,  and  can  be  at  tlie  present 
time,  by  any  variations  in  the  mixture  of  the  machine.  It 
must  be  constant,  in  other  words.  The  term  “quality  con¬ 
trol”  conveys  an  idea  to  me  in  regard  to  the  j  character 
of  foam  that  I  desired  to  procure  from  that  Figure  4,  be¬ 
cause  quality  in  the  specifications  was  rigidly  maintained. 
If  they  did  not  meet  the  specifications,  they  threw  the  prod¬ 
uct  awav.  In  order  that  the  Court  mav  know  what  kind 
»  _  _  • 

of  machine  this  machine  of  Roos’  Exhibit  Id  was  to  be 
used  in  connection  with  I  will  give  a  short  description  of 
the  wallboard  machine  that  this  foam  was  delivered  to, 
beginning  from  the  time  that  the  dried  plaster  is  put  into  it. 

To  make  it  clear,  about  from  this  end  of  thq  room  to 
that  end  of  the  room,  probably  60  or  70  feet,  there  was  a 
long  four-foot  or  five-foot  wide  rubber  belt  ithat  was 
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slightly  dished  in  the  center.  Dried  plaster  was  added  at 
the  far  end  of  this  belt.  Then  a  stream  or  jet  of  water  was 
impinged  upon  this  dry  plaster  and  it  was  spread  out 
in  such  a  way  that  the  water  blended  quite  thoroughly 
with  the  dry  plaster.  This  belt  carried  this  stream  of 
plaster  mixture  with  water  down  the  line  about  half  way 
of  this  room,  where  it  encountered  a  series  of  agitators, 
kind  of  finger  agitators,  which  blended  the  water  and  the 
gypsum  together.  The  mass  of  water  and  gypsum  blended 
together  then  came  on  down  to  the  belt  where  it  was 
scraped  off  and  discharged  onto  about  a  four-foot-wide 
piece  of  heavy,  chip  paper.  That  paper  was  coming  con¬ 
tinuously  off  a  roll  at  right  angles  with  this  device.  The 
paper  was  coming  in  this  direction  (indicating)  and  the 
plaster  in  this  direction  (indicating).  The  paper  was  com¬ 
ing  at  right  angles  to  the  direction  of  the  flow  of  the  gyp¬ 
sum.  The  gypsum  dropped  onto  this  bottom  paper  which 
carried  it  up  to  what  we  called  the  master  roll.  Over  this 
master  roll  comes  another  paper.  All  the  bottom  paper 
comes  with  the  gypsum  on  it.  All  three  ingredients,  the 
chip  paper  and  the  bottom  paper  and  the  gypsum,  are 
squeezed  between  these  master  rolls  into  the  form  of  boards. 
At  that  particular  point,  the  plastic  mixture  between  these 
two  sheets  of  paper  is  to  a  certain  extent  subjected  to  pres¬ 
sure  by  these  master  rolls.  It  is  a  plastic  mass  and  as 
nearly  as  possible  that  pressure  can  be  exerted  to  a  plastic 
mass.  The  purpose  is  to  spread  that  out  to  make  a  uni¬ 
form  distribution  of  the  plastic  mass  over  the  paper;  a 
48-inch-wide  sandwich  between  the  two  papers.  This  ma¬ 
terial  is  still  plastic,  but  gypsum  has  the  property  of  set¬ 
ting  within  a  certain  length  of  time.  In  the  case  of  our 
board  machine  it  is  approximately  five  minutes.  So  this 
wet  and  limber  board  is  carried  on  down  a  series  of  belts 
and  rolls  approximately  three  hundred  or  four  hundred 
feet,  depending  on  the  type  of  plant  and  the  machine  and  the 
capacity.  During  the  time  it  is  being  carried  down  here  it 
starts  to  set  and  solidifv.  It  goes  to  the  far  end  of  this 
300-foot  belt  where  it  is  set  quite  solid.  The  setting  is 
almost  complete.  At  that  point  there  is  a  knife — we  call 
it  a  knife — that  clips  the  board  off  from  this  ribbon  of 
board  into  the  desired  lengths.  The  pieces  of  board  clipped 
from  this  ribbon  proceed  at  a  faster  rate  and  enter  an 
automatic  device  which  puts  them  into  certain  decks  or  cer- 
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lain  shelves  of  a  kiln.  This  kiln  runs  continuously  carry¬ 
ing  these  pieces  of  board  on  rolls,  and  they  abe  subjected 
to  temperatures  which  experience  has  indicated  will  dry 
the  board  at  the  time  it  comes  out.  The  kiln  is  approxi¬ 
mately  250  feet  long  at  our  plant.  All  of  that  i^  automatic, 
and  it  is  a  continuous  operation.  It  is  conducted  as  uni¬ 
formly  as  it  is  possible  for  human  and  mechanical  endeavor 
to  make  it.  When  one  uses  this  machine  of  Ro^s*  Exhibit 
16,  this  machine  is  incorporated  into  this  walfboard  ma¬ 
chine  before  it  reaches  these  master  rolls,  so  wh$n  this  sub¬ 
stance  passes  through  the  master  rolls,  it  is  subjected  to 
pressure.  With  respect  to  the  quantities  of  material  used 
in  one  of  our  machines,  at  the  Fort  Dodge  plait  that  has 
been  so  much  in  question,  the  capacity  was  approximately 
10,000  square  feet  of  wallboard  per  hour.  Inhere  were 
about  1600  pounds  probably  of  plaster,  not  gypsum,  but 
call  it  gypsum,  calcined  gypsum,  added  per  houii  to  around 
16,000  pounds,  and  about  800  pounds  of  watel  dried  off 
per  thousand  feet  of  board  that  is  driven  off  ii  the  kilns, 
and,  in  addition  to  that  there  is  a  certain  amount  of  water 
that  combines  chemically  with  the  plaster  that  isjnot  driven 
off;  and  I  would  say  it  is  probably  four  times  that  much, 
three  or  four  times,  maybe  2800  pounds  of  watet*  per  thou¬ 
sand  feet.  At  the  present  time  the  foam  is  usetl  at  about 
seven  cubic  feet  per  thousand  feet  of  board.  It  varies  in 
the  various  plants,  due  to  the  local  conditions,  buj  it  is  from 
five  to  ten  cubic  feet  per  thousand.  We  have  fougd  that  the 
addition  of  dextrinized  starch  gives  us  a  very  durable  and 
safe  bond. 

Describing  the  apparatus  which  I  had  occasidn  to  work 
with  after  I  came  with  the  United  States  Gypsum  Company 
at  Fort  Dodge  on  March  15,  1924,  in  the  first  place,  it  was  a 
chemical  apparatus  connected  with  an  analytical  work  that 
I  was  doing.  The  handling  of  plaster  was  doijie  in  nor¬ 
mal  chemical  apparatus.  Then,  after  two  or  thij-ee  weeks, 
I  started  working  with  the  mixing  apparatus  ^nd  foam 
generators  in  the  laboratory.  There  were  mixing  machines 
of  several  types,  motors  and  agitators  in  the  laboratory. 
There  were  also  various  laboratory  apparatus  for  making 
small  batches  of  foam,  and  such  material  as  I  had  directly 
come  into  contact  with  and  thought  I  knew  aboulf. 

I  do  not  remember  Mr.  Ruby  at  Fort  Dodge  at  [that  time. 
Neither  was  Mr.  Basquin  there  at  that  time,  jl  do  not 
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believe  that  I  saw  Mr.  Brookby  around  the  plant  on  or 
about  March  15, 1924.  Mr.  Brookby  is  now  dead. 

The  drawing,  Roos’  Exhibit  No.  16,  which  bears  the  date 
December  26,  1924,  was  undoubtedly  made  after  the  ma¬ 
chine  had  been  built  and  placed  in  operation. 

When  the  joint  application  of  Mr.  Boos  and  myself, 
Rice’s  Exhibit  M,  was  presented  to  me  for  my  signature 
the  invention  which  I  thought  that  Mr.  Roos  and  myself 
had  created  was  a  cellular  material  which  could  be  disinte¬ 
grated  into  something  like  a  pumice,  that  is,  crushed  like 
pumice  might  be.  The  idea  was  to  inject  this  cellular  ma¬ 
terial  in  the  board  stream  to  replace  the  nuisance  of  saw¬ 
dust  which  we  had  to  contend  with  at  the  board  plant.  In 
the  manufacture  of  wallboard  we  designated  sawdust  nor¬ 
mally  as  an  aggregate,  and  this  invention,  Rice’s  Exhibit 
M,  was  primarily  supposed  to  be  a  substitute  for  that  saw¬ 
dust.  It  was  an  aggregate.  I  had  never  taken  out  any 
patent  applications  or  tiled  any  patent  applications  before 
this  Rice  Exhibit  M  was  presented  to  me  for  execution.  It 
was  the  first  application  for  patent  that  I  ever  executed.  I 
did  not  prepare  the  papers  that  went  into  this  file.  This 
application  was  prepared  by  Mr.  Langdon  Moore  in  Chi¬ 
cago.  He  handled  the  patent  side  at  that  time.  These 
papers  were  presented  to  me  at  Fort  Dodge  with  instruc¬ 
tions  that  I  was  to  sign  the  application  or  whatever  was  in 
the  document.  I  am  not  very  familiar  with  the  reading  and 
the  interpretation  of  patents  and  patent  claims  and  patent 
applications.  I  have  read  some.  I  have  become  more  fa¬ 
miliar  since  that  time;  but  at  the  time  I  had  had  no  contact 
with  patents,  when  that  was  executed. 

The  foam  cell,  Figure  4  of  Roos’  Exhibit  No.  16,  is  not  a 
duplication  of  a  flotation  machine.  From  my  knowledge  of 
flotation  machines,  this  has  a  quantity  of  differences.  In 
the  first  place,  starting  at  the  bottom  of  Figure  4  of  Roos’ 
Exhibit  No.  16  there  is  an  air  jet  coming  up  into  the 
415  bottom.  The  flotation  machine  with  which  I  was 
familiar  had  no  such  air  jet.  In  the  second  place, 
the  impellers  of  the  foam  cell,  Figure  4  of  Roos’  Exhibit 
16,  are  not  similar  to  the  agitators  in  the  flotation  machine. 
Flotation  machines  normally,  as  they  were  practiced  in 
Anaconda,  had  only  one  impeller  and  that  was  something 
similar  to  a  boat  screw.  The  dotted  line  represented  on  the 
drawing,  Roos’  Exhibit  No.  16,  are  not  very  clear  but  they 
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indicate  that  baffles  were  introduced  into  the  corners  of  the 
foam  cell.  The  normal  flotation  machine  has  po  baffles. 
The  entire  construction  of  the  foam  sell,  Figure  4,  pre¬ 
vents  vortexing.  Vortexing  eliminates  the  possibility  of 
making  a  satisfactory  foam.  There  was  one  baffle  placed 
in  each  corner  of  the  foam  cell,  Figure  4. 

The  disks  themselves  on  the  shaft  of  the  foam  cell,  Fig- 
ure  4  of  Roos’  Exhibit  16,  have  very  little  vortexing  effect. 
They  are  thin  plated  disks,  possibly  1/4"  thick.  They  have 
a  tearing  effect  which  was  exactly  what  was  necessary  to 
disintegrate  the  solution  into  a  foam.  These  c^isks  were 
quite  uniformly  spaced  on  the  shaft  although  having  them 
exact  distances  apart  was  not  entirely  necessary.  They 
could  be  shifted.  There  was  a  trick  about  the';  speed  of 
rotation  of  that  impeller  shaft  upon  which  these  cjlisks  were 
mounted.  It  was  necessary  to  use  quite  a  higl^  speed  to 
produce  this  tearing  action  which  we  wanted.  T^e  wanted 
an  immediate  disintegration  of  the  solution  ii(ito  foam. 
The  speed  of  rotation  of  the  impeller  disks  in  the  foam  cell, 
Figure  4  of  Roos’  Exhibit  No.  16,  was  much  higher  than 
the  speed  of  rotation  used  in  the  mineral  separation  flota¬ 
tion  machines.  The  speed  of  rotation  used  in  the  flotation 
cells  was  approximately  300  revolutions  pet*  minute 
whereas  the  speed  used  in  the  foam  cell,  Figure  4  of  Roos’ 
Exhibit  No.  16,  was  about  1440  revolutions  pe|r  minute. 
The  slow  agitation  had  been  tried  before  and  produced  very 
unsatisfactory  results.  The  slow  agitation  produced  a  wet 
non-uniform  foam.  The  high  speed  was  essential  to  de- 
strov  the  tendencv  of  the  solution  to  rise  in  the  tank, 
416  that  is,  the  foam  had  to  be  made  immediately  when 
it  hit  the  bottom  impeller.  The  subsequent! impellers 
generated  a  different  characteristic  to  the  texture  of  that 
foam,  making  the  bubbles  smaller,  making  the  foim  dryer. 
It  would  take  one  bubble  and  make  several  bubbles  out  of 
it.  That  is  the  tendency  of  the  subsequent  or  higher  disks 
on  this  impeller. 

If  the  impellers  in  the  flotation  machines  were;  operated 
at  such  a  high  speed  they  would  undoubtedly  splash  the 
material  in  the  flotation  cell  all  over  the  place.  \t  was  an 
impeller  like  a  boat.  A  boat  impeller  running  at  1440 
r.p.m.  would  throw  the  solution  all  over  the  place  and 
practically  lift  it  out  of  the  cell.  j 
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I  left  the  supervision  of  the  Fort  Dodge  plant  in  May  of 
1925  I  believe,  i  At  that  time  I  was  assigned  to  a  problem 
in  plaster  at  the  Arden,  Nevada,  mill.  I  remained  at  the 
Arden  mill  approximately  eight  or  nine  months,  just  long 
enough  to  place  that  mill  on  a  basis  where  the  difficulty 
encountered  was  not  evident  any  more. 

I  obtained  an  A.B.  degree  at  Drake  University  in  Des 
Moines,  Iowa,  and  I  obtained  a  Master  of  Science  Degree 
in  Industrial  Chemistry  at  Iowa  State  University  at  Ames, 
Iowa. 


Redirect  examination. 

By  Mr.  Rose : 

When  we  finally  got  a  machine  for  making  foam  assem¬ 
bled  it  was  tried  entirely  away  from  the  board  plant  when 
we  first  started  it.  When  we  started  the  machine  little 
imperfections  occurred  in  it  which  we  immediately  cor¬ 
rected  and  we  had  to  correct  quite  a  few  things.  After  the 
first  month  or  so  we  had  little  difficulties  which  we  had  to 
correct  and  we  are  having  them  even  now.  We  make  a 
better  product  now.  When  I  installed  the  first  plant  over 
in  Ohio  I  had  this  machine  in  such  shape  by  that  time  that 
I  could  afford  to  try  putting  one  in  in  some  other  plant  and  I 
would  probably  have  put  a  machine  in  the  plant  in  Ohio 
sooner  if  I  had  been  certain  that  this  was  just  what  we 
wanted.  There  was  also  the  problem  of  obtaining  and 
assembling  the  machines  which  was  quite  a  large  order. 
These  other  machines  were  not  made  at  Fort  Dodge  so  I  am 
in  no  position  to  know  whether  they  were  built  by  some 
other  company.  Naturally  they  would  be  made  through  the 
purchasing  or  engineering  department. 

417  As  I  testified  on  cross-examination,  one  of  our 
problems  was  to  obtain  a  dry  foam.  The  addition 
of  small  quantities  of  dry  calcined  gypsum  would  take 
away  the  water  from  the  foam,  but  it  would  also  kill  the 
foam  and  allow  the  air  to  escape,  therefore,  in  order  to  dry 
the  foam,  we  added  to  the  foam  small  quantities  of  plastic 
gypsum,  which  was  gypsum  mixed  with  a  little  bit  of  water. 
This  small  quantity  of  water  was  added  in  order  to  give 
the  gypsum  its  chemical  water  so  that  it  would  not  take  it 
from  the  foam. 
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When  I  signed  this  joint  patent  application,  pice’s  Ex¬ 
hibit  M,  I  did  not  pay  a  great  deal  of  attention  to  it.  I 
cannot  remember  the  claims  in  the  patent  except  that  I 
know  the  aggregate  claim  is  included.  I  do  not  hnow  how 
many  variational  claims  there  are.  The  lawyers  drew  it 
up  and  I  signed  it.  | 

i 

i 

Q.  4 ‘Mr.  Allison,  to  sum  up  the  situation,  when!  you  went 
there  in  1924,  Mr.  Roos  was  just  at  that  time  expelrimenting 
with  dextrine,  and  you  experimented  with  gypsum.  You 
made  this  aggregate  and  then  in  a  very  short  [time,  this 
machine  was  built,  and  in  that  machine  you  did  not  use 
your  aggregate,  but  you  did  use  this  other  process.  That 
is  about  the  truth  of  the  matter,  is  it  not?”  A.  Min  essen¬ 
tials,  yes.  I  would  rather  answer  it  as  a  divided  question 
as  there  are  some  little  points  in  there.”  j 

Q.  “Your  other  testimony  has  been  given,  but  that  is  the 
high  spot  of  the  situation,  is  it  not?”  A.  “Yes, j  sir;  to  a 
degree  as  I  can  understand  the  question  there.”  i 

i 

Cross-examination. 

! 

I 

Rv  Mr.  Newton :  i 

J  *  j 

The  thing  that  I  contributed  to  the  joint  invention  of  Mr. 
Roos  and  myself,  was  to  substitute  for  [sawdust, 
41 S  which  was  then  being  used,  a  ground-up '  cellular 
gypsum  mass.  This  was  the  contribution  which  our 
joint  invention  made  to  this  art.  We  made  this  invention 
in  March,  1924.  Soon  after  that,  I  believe  in  May,  1924,  the 
machine  was  built.  This  machine  was  not  begun  to  be  put 
together  until  after  the  joint  invention  of  Mr.  Roos  and 
myself  was  made. 

i 

Q.  “In  other  words,  you  made  this  invention,  <|md  then 
this  machine  was  made  to  make  the  foam  and  to  carry  out 
that  invention  ?”  A.  “I  cannot  say  as  to  the  exact  sequence 
of  events  there,  sir,  because  the  date  of  the  invention  was 
more  or  less  experimental  when  I  first  went  into  the  plant; 
and  Mr.  Roos  and  I  worked  out  the  possibility  of  using  this 
aggregate  as  a  substitute  for  sawdust;  and  sorhcwliere 
along  around  the  same  time,  Mr.  Roos’  machine  whs  in  the 
progress  of  being  constructed,  as  I  remember  the  situa¬ 
tion.” 

Q.  And  the  machine  was  built  soon  after  that?  A. 
It  was  put  into  operation. 
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Q.  Soon  after  that?  A.  Soon  after  that. 

Q.  And  carried  out  that  invention?  A.  And  carried  out 
Mr.  Roos’s  invention.  It  could  also  be  adapted  to  Mr. 
Roos ’s  and  my  process  of  making  an  aggregate. 

Q.  Did  not  the  machine  carry  out  your  and  Mr.  Roos’s 
process?  A.  Yes,  sir;  it  could  be  adapted  to  it.  This  ma¬ 
chine  itself,  in  itself,  could  not  do  that. 

Q.  I  never  asked  you  that.  I  asked  you  if  this  machine 
that  was  made  about  June,  1924,  was  not  put  into  use  right 
awav  to  carrv  out  vour  and  Mr.  Roos’s  invention?  A.  No; 
no.  That  was  put  into  effect  to  carry  out  Mr.  Roos’s  in¬ 
vention  as  distinguished  from  Mr.  Roos’s  and  my  aggregate 
invention. 

Q.  And  your  aggregate  got  rid  of  his  sawdust?  A.  The 
aggregate  was  intended  to  get  rid  of  the  sawdust  used  by 
the  company  in  their  board  plant. 

Q.  It  got  rid  of  the  sawdust  that  was  then  in  use  in  this 
cement — the  aggregate  got  rid  of  the  sawdust  and  the 
dextrine?  A.  For  the  short  period  that  it  was  used,  the 
aggregate  got  rid  of  the  sawdust;  and  incidentally  there 
was  no  dextrine  added. 

420  Q.  Your  invention  of  using  that  aggregate  instead 
of  the  sawdust  and  dextrine  is  the  invention  that  was 
put  into  commercial  use  and  is  in  use  now;  is  it  not?  A. 
Oh,  no ;  no. 

Q.  Do  you  put  sawdust  in  it  now?  A.  No;  we  do  not  put 
sawdust  in  it. 

Q.  Then  you  stopped  putting  sawdust  in  it  when  you 

made  vour  invention?  A.  When  Mr.  Roos’s  invention 
* 

went  into  operation,  we  stopped  putting  sawdust  in  it,  in  an 
experimental - 

Q.  You  do  not  mean  to  say  you  stopped  putting  sawdust 
in  it  in  1922?  A.  No. 

Q.  Then  when  Mr.  Roos  says  he  started  this  invention 
in  1922,  you  do  not  mean  to  say  that  he  stopped  putting  saw¬ 
dust  in  it  when  he  made  the  invention;  do  you?  A.  Oh, 
no ;  I  presume  not.  That  was  before  my  time. 

Q.  You  were  the  man  that  stopped  the  sawdust  ?  A.  No; 
I  would  not  sav  that  at  all. 

Q.  That  is  certainly  what  you  told  me.  A.  No,  sir. 
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••  i 

Q.  Do  you  say  that  your  aggregate,  the  thing  that  you 
invented  in  1924,  did  not  stop  the  sawdust?  A.  Lpt  me  ex¬ 
plain  it  in  detail  to  you,  sir. 

Q.  Go  ahead.  A.  Mr.  Roos’s  invention  was  pointed  to¬ 
ward  that  very  thing  also,  to  stop  the  sawdust.  3y  using 
Mr.  Roos’s  invention  the  sawdust  could  be  automatically 
eliminated,  because  sawdust  was  not  necessary  if  jwe  could 
obtain  the  light-weight  and  the  easy-mixing  qualifies. 

Q.  I  never  asked  you  that.  Was  not  sawdust  u$ed  in  all 
of  his  work  ? 

I 

Mr.  Rose:  I  suggest  that  the  witness  be  given  ajn  oppor¬ 
tunity  to  answer  the  question. 

Mr.  Newton:  He  is  answering  things  that  I  nevler  asked 
him.  It  is  all  of  record,  your  Honor — Mr.  Brookbyi  and  Mr. 
Roos  and  others  testified — that  this  invention  had  I  sawdust 
in  it,  and  sawdust  was  used  up  to  1924.  Now  I  wantl  to  know 
if  his  invention  was  not  the  one  that  stopped  the  us^  of  that 
sawdust. 

421  The  Witness:  No,  sir.  | 

i 

By  Mr.  Newton: 

i 

Q.  Well,  who  invented  a  way  to  stop  the  use  of  that  saw¬ 
dust  ?  A.  My  invention  would  have  stopped  the  usq  of  saw¬ 
dust — I  will  not  say  “my  invention”;  Mr.  Roos’s  and  mv 
invention — if  it  had  gone  into  practical  operation;  and  for 
the  short  tests  that  we  made,  the  sawdust  was  stopped.  Mr. 
Roos’s  apparatus  was  in  effect  and  operating,  as  I  under¬ 
stand  it,  before  that  time,  along  about  that  time. 

I 

Mr.  Rose:  Wait  a  minute,  now;  vou  are  not  to  testify  to 
anything  before  March  15tli. 

The  Witness:  No. 

Mr.  Rose :  Oh,  you  mean  exhibit  16  ?  j 

The  Witness:  Yes.  i 

Mr.  Rose:  All  right;  I  withdraw  that. 

I 

By  Mr.  Newton: 

I 

Q.  But  Mr.  Roos  used  sawdust  in  his  invention  uijit  il  you 
came  along  and  substituted  the  aggregate  in  19^4?  A. 
Well,  really,  I  do  not  know  about  that  side. 

Q.  Has  any  sawdust  been  used  since  that  you  know  of? 
You  are  superintendent  of  one  of  the  divisions  there  now. 
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Do  you  use  sawdust  in  it  ?  A.  We  use  a  wood  fibre  at  the 
present  time. 

Q.  I  did  not  ask  you  about  wood  fibre.  A.  No ;  we  do  not 
use  sawdust. 

Q.  You  use  now  the  aggregate,  do  you,  sometimes  ?  A. 
We  use  the  foam  in  our  plant,  but  not  the  aggregate  in 
Roos’s  and  my  invention.  That  has  been  proved  im¬ 
practical — not  as  good  as  Roos’s  process. 

Q.  I  understood  you  to  say,  and  I  think  probably  you 
have  intended  to  sav  it — I  think  others  have  said  it  before 
you — that  when  this  invention  first  started,  in  1922,  it  was 
made  by  putting  in  a  foam  with  cement  or  gypsum  mixed 
with  sawdust.  A.  That  may  be. 

Q.  And  that  was  practiced  up  until  1924,  when  you  made 
this  invention,  and  since  that  time  that  sawdust  has  all  been 
left  out.  A.  Well,  I  am  not  familiar  with  the  testimonv 
previously. 

422  Q.  Is  that  in  accordance  with  your  understanding? 

A.  My  undestanding  is  that  sawdust  was  used  practi¬ 
cally  all  of  the  wav  through  until  Mr.  Roos’s  invention  went 
into  effect,  which  eliminated  sawdust,  and  that  was  in  1924. 

Q.  In  1924.  Whv  “Roos’s  invention”?  Whv  do  vou  sav 
that  was  Mr1.  Roos’s  invention?  A.  I  presume  that  it  was. 

Q.  You  presume  it  was?  A.  Yes. 

Q.  Did  you  not  swear  to  that  application,  that  you  made 
that  invention — you  were  the  joint  inventor  with  Mr.  Roos 
in  making  that  invention?  A.  That  is  another  invention; 
the  invention  of  an  aggregate,  instead  of  the  invention  of  a 
process  of  making  and  introducing  foam  to  produce  a  cel¬ 
lular  building  material. 

The  Court:  What  is  meant  bv  the  word  ‘ i aggregate”? 
What  does  that  mean  ? 

Mr.  Newton:  Well,  Judge,  I  wish  you  could  understand 
that  exactly,  because  I  think  it  is  very  important  in  this 
case. 

They  used  sawdust  mixed  up  with  this  gypsum,  and 
forced  foam  into  that,  and  mixed  the  sawdust  foam  and 
gypsum  together,  and  let  it  harden.  They  found  out  that 
it  was  a  hard  matter  to  get  this  sawdust  of  uniform  quality, 
and  our  contention  has  been  that  they  did  not  think  enough 
of  it  to  keep  it  going,  and  would  have  stopped  it  had  it  not 
been  for  the  fact  that  this  other  invention  was  made  bv  Mr. 
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Allison  and  Mr.  Roos  in  1924,  wherein  they  took  gypsum 
and  mixed  it  with  a  foam,  made  blocks  like  this,  like  all  of 
them,  and  then  ground  that  up,  and  instead  of  sawdust  they 
used  that  ground  gypsum.  That  was  all  right. 

The  Court:  Is  that  what  they  call  the  aggregate]  then? 

Mr.  Newton:  This  is  what  they  call  the  porous  building 
block.  That  is  the  ordinary  block,  gypsum,  filled  with  air. 
Now,  as  I  say,  as  long  as  Mr.  Roos  worked  with  jhis  from 
1922  to  1924  the  records  show  that  he  used  sawdust  in  there, 
and  thev  thought  it  was  necessary,  or  at  least  they  thought 
it  was  desirable,  because  they  used  it,  up  to  the  time 
423  that  Mr.  Allison  and  Mr.  Roos  entered  the  field. 

Then  he  took  some  of  this  stuff  and  ground  it  up  and 
substituted  it  for  the  sawdust,  and  found  it  very  rfiuch  bet¬ 
ter,  because  it  was  always  dry,  and  sawdust  sometimes  was 
wet  and  sometimes  was  green;  and  they  found  this  ag¬ 
gregate  very  much  better  than  the  sawdust,  and  tjhev  used 
the  aggregate  in  the  foam.  So  they  took  the  dry  Aggregate 
and  mixed  it  with  the  cement,  and  mixed  that  with  the  foam. 

The  Court:  When  they  produced  this  and  groujnd  it  up, 
that  is  what  they  call  the  aggregate? 

Mr.  Newton:  That  is  correct. 

The  Court :  All  right.  j 

Mr.  Newton:  Now,  it  is  our  theory  that  that  oldjRoos  de¬ 
vice,  the  old  Roos  structure,  with  nothing  but  th|e  cement 
and  sawdust  mixed  with  the  foam,  was  no  good;  aid  we  be¬ 
lieve  that  this  invention  which  came  in  in  1924  was  made  by 
Mr.  Allison  and  Mr.  Roos  together — and  that  is  what  I 
understood  Mr.  Allison  to  say  did  happen — that  when  that 
was  substituted  for  the  sawdust,  the  sawdust  went  out  of 
use,  and  has  never  been  used  since,  and  that  that  was  his 
contribution  to  this  invention. 

The  Court :  I  see. 

Mr.  Hansen:  I  was  going  to  say  that  I  did  not  know  we 
had  yet  come  to  the  point  of  argument  in  this  case. 

The  Court:  I  asked  Judge  Newton  to  explain  toime  what 
was  meant  bv  the  word  “aggregate”,  because  this  witness 
has  used  it  a  great  deal,  and  I  was  not  sure  that  I  had  a 
correct  understanding  of  that. 

Mr.  Hansen:  Yes,  but  he  made  a  lot  of  statements  there 
that  are  not  in  the  record  at  all. 

The  Court:  Perhaps  that  is  so.  I  will  try  to  disregard 
them. 

i 

i 

i 
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424  William  Garvin  O’Brien. 

William  Garvin  O’Brien,  a  witness  called  on  behalf  of  the 

parties  Rice  and  the  Bubblestone  Company,  having  been 

dulv  sworn  did  testify  as  follows: 

«  • 

Direct  examination. 

Bv  Mr.  Rose: 

Mv  name  is  William  Garvin  O’Brien.  I  reside  at  Mon- 
terey,  California. 

Operating  under  a  license  from  Mr.  Rice,  I  built  a  ma¬ 
chine  to  make  the  product  under  the  invention  in  issue  here. 
I  started  construction  of  this  machine  in  December  of  1924. 

I  was  in  Oakland  at  that  time.  Then  I  moved  to  Monterev 

% 

and  four  months  later,  I  had  built  not  onlv  the  continuous 

or  foam  machine,  but  the  necessary  special  mixers  to  work 

with  it  to  produce  Bubblestone  commercially.  I  built  these 

machines  myself,  but  I  of  course  had  some  mechanical  work, 

such  as  cutting  and  welding,  done  in  the  shop. 

It  is  my  opinion  that  had  I  been  able  to  spend  my  entire 

time  on  my  foam  machine  and  concentrate  on  it,  I  could 

have  built  it  in  less  than  thirty  davs. 

%  • 

I  went  to  college,  but  I  did  not  major  in  any  particular  en¬ 
gineering  line.  I  am  not  a  registered  licensed  engineer. 

My  father  and  I  took  a  license  from  Mr.  Rice,  built  our 
own  plant,  and  then  built  our  own  foam  machine. 

The  photographs,  Rice’s  Exhibit  Xo.  52,  shows  buildings 
which  we  built  by  the  use  of  the  process  in  issue.  We  fur¬ 
nished  the  material  for  all  our  buildings  made  of  Bubble¬ 
stone  and  in  a  good  many  cases  we  actually  did  the  con- 
struction  under  our  own  supervision. 

The  photographs,  Rice’s  Exhibit  Xo.  52,  offered  in  evi¬ 
dence. 

The  photograph,  Rice’s  Exhibit  L,  is  a  home  owned  by 
Mrs.  Bointon  at  Pueblo,  Calif.  The  Bubblestone 

425  made  by  our  machine  went  into  that  house. 

The  photograph,  Rice’s  Exhibit  L,  offered  in  evidence. 

The  foam  machine  which  I  constructed,  and  concerning 
which  I  have  testified,  would  produce  easily  a  cubic  foot  of 
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foam  per  minute,  although  we  were  not  compelled  to  run  it 
that  fast  at  times.  The  construction  of  the  machine  was 
such  that  by  speeding  it  up,  we  could  increase  the  capacity, 
and  the  liquid  was  under  a  flow  control  similar  to  any  water 
control  in  a  tank  where  you  might  draw  it  off  at  intervals, 
and  the  only  requirement  was  to  speed  the  machine  up  and 
the  pump  would  give  it  more  air  and  turn  out  more  mate¬ 
rial.  This  machine  I  put  together  myself.  It  had  a  com¬ 
pressed  air  feature  which  consisted  of  a  pump.  If  the 
machine  was  speeded  up,  the  pump  would  produce  more  air 
because  its  capacity  was  increased  with  the  increase  in 
speed.  After  we  made  the  foam  we  measured  that  in  a  con¬ 
tainer  that  was  half  round  and  simply  cut  it  off  to!  make  the 
quantity.  We  would  simply  take  a  foot  or  two  feet  or  what¬ 
ever  was  necessary  to  make  a  batch  and  turn  ij  into  the 
mixers  and  mix  it.  The  container  was  a  trough.  The  ma¬ 
chine  did  not  mix  the  foam  with  the  cement;  we  did  that 
independently.  Our  machine  was  a  foam  machine,  but  in 
order  to  mix  it  properly  we  had  to  design  a  special  machine 
that  would  mix  the  foam  and  the  cement  mortar  dnd  retain 
the  air  in  it.  We  had  two  machines. 

We  also  made  another  machine  which  was  use4  for  mix¬ 
ing  the  foam  with  the  cement.  When  I  heretofore  testified 
that  I  built  my  machines  in  my  little  plant  in  thr^e  or  four 
months,  I  not  only  included  the  construction  of  jboth  ma¬ 
chines  in  that  time,  but  also  the  whole  plant.  I  did  not  have 
the  help  of  any  chemical  engineers.  My  plant  is  now  in 
operation.  We  operated  this  foam  machine  for  nearly  two 
years  and  made  with  it  all  the  finished  product  which  was 
required  in  our  business  and  did  this  under  a  licdnse  from 
Mr.  Rice.  Mr.  Rice  has  seen  my  machine  and  could  de¬ 
scribe  it  if  necessarv. 

* 

i 

Cross-examination. 

I 

i 

Bv  Mr.  Hansen:  j 

We  started  building  houses  by  the  use  of  Mr.  Rice’s  in¬ 
vention  and  under  a  license  from  him  in  March,  1^25.  We 
obtained  the  solution,  from  which  we  made  the  fopm,  from 
Mr.  Rice.  Mr.  Rice  sold  us  this  solution.  I  did  pot  know 
what  was  in  it.  All  our  work  was  in  connection  with  Port¬ 
land  cement.  I  am  the  same  William  Garvin  O’Brien  that 

. 
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testified  for  Rice  in  San  Francisco  on  August  27,  1926,  in 
this  interference  proceeding. 

426  Carlisle  K.  Roos. 

Carlisle  K.  Roos,  one  of  the  parties  in  this  proceeding 
having  been  called  by  the  party  Rice  for  further  cross- 
examination  and  having  been  duly  sworn,  did  testify  as 
follows : 

My  name  is  Carlisle  K.  Roos  and  I  reside  in  Wheaton, 
Illinois.  I  have  been  employed  by  the  United  States  Gyp¬ 
sum  Company  since  1913  with  the  exception  of  one  year 
during  the  War.  I  am  a  Chemist.  My  employment  with 
the  Gypsum  Company  was  one  of  my  first  positions  after 
I  left  high  school  in  1913.  I  was  in  the  Chicago  laboratory 
for  about  a  year,  I  believe,  at  that  time.  I  left  there  about 
1915  or  1916.  From  there  I  went  to  the  Oakfield  plant  of 
the  United  States  Gypsum  Company,  at  Oakfield,  New 
York.  I  was  an  assistant  superintendent  there.  This  plant 
consisted  of  a  large  calcining  unit,  and  a  block  plant,  and  I 
believe  they  had  a  little  sacket  board  plant,  plasterboard. 
Plasterboard  is  not  exactlv  the  same  thing  as  wallboard, 
but  very  close.  It  is  not  used  for  exactly  the  same  purpose. 

Wallboard  is  made  in  large  sheets,  four  feet  wide  and 
from  six  to  ten  feet  long  and  it  is  not  intended  for  a 
plaster  base.  It  is  nailed  directly  onto  studding  and  deco¬ 
rated  in  that  fashion.  Plaster  board  is  a  smaller  unit  and 
is  also  nailed  to  studding  but  unlike  wallboard  it  is  plastered 
with  gypsum  plaster.  In  other  words,  plaster  board  is  an 
inside  board  and  is  supposed  to  be  plastered  over  with 
plaster.  It  had  to  be  nailed  to  the  studding  of  the  building 
into  which  it  was  placed.  It  was  made  of  gypsum  with  a 
paper  surface.  The  gypsum  contained  a  percentage  of 
sawdust. 

In  1917  I  worked  in  the  company’s  laboratory  at  Chicago 
as  Senior  Tester.  We  tested  their  plasters  and  board. 
There  is  really  no  distinction  between  wallboard  and  plaster 
board.  They  are  substantially  used  for  the  same  purpose. 
I  do  not  recall  that  we  had  anv  machines  in  the  Chicago 
laboratory  at  that  time  for  testing  wallboard.  It  is  entirelv 
possible  that  we  also  tested  gypsum  block  or  tile  in  the  Chi¬ 
cago  laboratory  at  that  time.  In  1917  the  laboratory  had 
been  moved  from  the  Chicago  mill  to  the  main  office  and  I 
believe  I  was  in  charge  of  the  laboratory  at  that  time.  At 
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this  time  my  headquarters  were  at  this  Chicago  laboratory 
and  while  I  was  not  there  I  was  traveling  around.  visiting 
other  mills  of  the  company  and  handling  complaints  and 
things  of  that  sort.  I  was  the  trouble  man  and  locjked  after 
the  quality  control.  It  was  the  policy  of  the  Gypsum  Com¬ 
pany  to  pay  extraordinary  attention  to  the  standard  of  their 
products. 

427  Between  the  years  1917  and  1918,  I  left  j  the  Gyp¬ 
sum  Company  and  went  East  and  first  |  attended 
Brooklyn  Poly  tech,  then  Columbia  University  dhring  the 
summer  and  from  there  I  went  into  the  Army  fojr  a  short 
time.  I  then  went  back  to  the  offices  of  the  United  States 
Gypsum  Company  in  Chicago  and  was  placed  in  Charge  of 
the  Chicago  laboratory.  Mr.  Brookby  was  my  iinmediate 
superior  at  that  time.  His  office  was  on  the  eighth  floor 
which  was  the  floor  below  the  laboratory.  I  remained  at 
the  Chicago  laboratory  until  about  the  first  of  June,  1922. 
While  there  I  had  the  supervision  of  the  testing  and  analyti¬ 
cal  work  that  was  going  on  in  that  laboratory. 

We  were  testing  plasters  of  various  kinds,  and  I  believe 
we  were  testing  wallboard.  We  were  testing  tile  there  only 
by  inspection,  if  that  is  what  you  mean  by  “testing.”  We 
had  no  machines  for  giving  the  compression  te^t  in  the 
Chicago  laboratory.  We  had  no  machine  at  the;  mill  for 
testing  full  size  tile,  not  even  for  testing  a  section  jof  a  tile. 
We  had  no  testing  machine  in  1922  at  the  Chicagb  labora¬ 
tory;  neither  did  we  have  testing  machines  at  the  Fort 
Dodge  laboratory  for  testing  a  full  size  tile.  We  could  not 
test  anything  bigger  than  a  2  x  4  cylinder,  or  ppssibly  a 
4  x  8  or  3  x  6  cylinder.  We  could  not  test  a  section  of  a 
foot  of  tile  on  our  machine.  I  was  at  the  Chicago  laboratory 
until  1922.  It  was  necessary  for  me  to  be  testing  material 
there  all  the  time  in  the  laboratory  in  order  to  be; sure  the 
plants  were  retarding  their  plaster  correctly — tljat  is  to 
say,  that  plaster  was  not  setting  too  quickly  or  top  slowly, 
and  to  check  the  general  quality  of  the  mills.  I  jvas  also 
testing  the  products  of  our  competitors  there,  particularly 
plaster,  to  see  how  they  were  made  and  what  they  would 
stand. 

In  1922  I  went  to  the  Fort  Dodge,  Iowa,  mill  of  the  United 
States  Gypsum  Company.  I  was  chief  tester  and  Assistant 
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works  manager  in  charge  of  quality  and  in  that  capacity  I 
worked  under  the  supervision  of  Mr.  Theobald.  I  also,  how¬ 
ever,  worked  there  as  a  research  chemist  under  the  super¬ 
vision  of  Mr.  Brookby.  I  moved  some  of  the  equipment  of 
the  Chicago  laboratory  to  Fort  Dodge  but  the  Chicago 

laboratorv  was  still  maintained  in  a  small  wav.  In  other 
•>  * 

words,  I  went  to  Fort  Dodge  and  I  took  some  of  the  Chicago 
laboratory  equipment  with  me.  At  Fort  Dodge  I  was  in 
charge  of  the  laboratory  there  and  I  continued  to  work,  so 
far  as  all  laboratory  work  was  concerned,  under  the  super¬ 
vision  of  Mr.  Brookby.  The  Gypsum  Company  also  had  a 
laboratory  at  Gypsum,  Ohio,  which  did  work  similar  to  that 
which  I  did.  The  laboratory  at  Gypsum,  Ohio,  the  one  at 
Fort  Dodge,  Iowa,  and  the  small  one  in  Chicago,  and  then 
the  small  control  laboratories  at  the  various  plants  of 
428  the  company,  were  all  the  laboratories  which  the 
company  had  in  1922. 

At  Fort  Dodge  I  was  the  chief  tester  and  I  tested,  first  of 
all,  plasters,  wallboard  and  cylinders  from  our  block  mixers. 
AYe  had  a  little  analvtical  laboratorv  which  contained  the 
usual  balance  and  oven  and  that  sort  of  thing  and  we  also 
had  a  home-made  small  compression  machine.  By  “home¬ 
made”  I  mean  that  it  was  not  made  bv  an  instrument  com- 
pany.  I  believe  it  was  made  by  some  machine  shop.  We 
also  may  have  had  a  briquette  machine  there  but  I  cannot 
recall.  We  also  had  in  the  board  plant  at  Fort  Dodge  a 
machine  to  test  wallboard.  We  had  a  small  compression 
machine  in  the  block  plant  which  tested  cylinders.  This 
machine  could  not  test  a  section  of  a  tile  any  larger  than  a 
2x4  cylinder  because  the  machine  was  of  the  type  that 
could  not  take  a  tile  or  a  section  of  a  tile. 

I  feel  certain  that  the  United  States  Gypsum  Company 
did  test  tile.  They  probably  had  them  tested  at  some  in¬ 
stitute  such  as  Armour  Institute  in  Chicago.  The  Under¬ 
writers’  Laboratories  in  Chicago  also  tested  our  tile.  When 
we  wanted  the  approval  of  the  Underwriters’  Laboratories 
we  had  to  submit  our  tile  to  them,  that  is  to  say,  permit 
them  to  take  our  tile  from  our  plants  or  from  the  field  and 
put  it  through  their  testing  apparatus.  I  was  never  there 
to  see  it  done  but  unquestionably  somebody  from  the  Gyp¬ 
sum  Company  saw  it  done.  Air.  Birdsev  probably  saw 
these  tests  made  as  I  think  it  would  be  his  work.  Air.  Bird- 
sev  was  Chief  Engineer  of  the  United  States  Gypsum  Com- 
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pany  and  he  is  still  with  the  company  in  a  partial  capacity 
and  as  a  director.  He  was  director  of  research  qnd  devel¬ 
opment  until  October,  1930.  Mr.  Birdsey  is  a  mechanical 
engineer  I  believe  and  he  was  the  chief  mechanical  engineer 
of  the  company.  His  job  was  the  construction  of  plants  and 
the  design  and  work  on  general  engineering  supervision  of 
the  United  States  Gypsum  Company.  He  designed  and  in¬ 
vented  manv  machines.  I  do  not  know  what  Mr!  Birdsev 

fr  TV 

was  doing  most  of  the  time  in  1922  to  1924.  He  came  to  our 
laboratory  at  Fort  Dodge  occasionally.  He  would  discuss 
mechanical  matters  with  me  if  they  pertained  to  piy  work. 

In  1922  Mr.  Brookby  was  probably  the  member!  of  Com¬ 
mittee  C-ll  of  the  American  Society  for  Testing  Materials 
from  the  United  States  Gypsum  Company.  I  represent  the 
United  States  Gypsum  Company  on  that  Committee  today. 

I  took  Mr.  Brookby ’s  place  on  that  Commitljee  at  the 
429  request  of  the  Gypsum  Company  when  Mr.  j  Brookbv 
died.  In  other  words,  in  1929  I  was  the  Expert  on 
testing  materials  that  the  Gypsum  Company  placed!  on  Com¬ 
mittee  C-ll  of  the  American  Society  for  Testing  Materials. 
The  requirements  of  the  Fire  Underwriters  Laboratories 
in  Chicago  were  higher  than  the  A.  S.  T.  M.  in  19^2.  It  is 
not  exactly  true  that  when  we  were  marketing  ouij  product 
and  it  was  going  into  a  building,  whether  it  wap  tile  or 
wallboard  or  whatever  it  was,  and  the  man  who  {built  the 
building  wanted  to  get  insurance,  they  made  us  show  that 
our  material,  our  product,  was  up  to  the  standard  of  the 
Underwriters  Laboratories.  I  presume  that  the  Fire  Un¬ 
derwriters  Laboratories  was  maintained  bv  the  insurance 

I 

companies. 

Committee  C-ll  of  the  American  Society  for  Testing  Ma¬ 
terials  is  composed  of  members  of  the  gypsum  industry  and 
also  of  non-producers  such  as  architects,  etc.  This  Com¬ 
mittee  sets  tentative  standards,  and  also  standards  for 
methods  of  testing  and  specifications  for  materials.  Com¬ 
mittee  C-ll  of  the  American  Society  for  Testing  Materials 
covers  gypsum  products  such  as  wallboard  and  gypsum 
tile.  Committee  C-ll  of  the  American  Society  for  Testing 
Materials  was  in  existence  in  1922  and  at  that  tpie  Mr. 
Brookby  was  the  representative  from  the  Gypsupi  Com¬ 
pany  on  the  Committee.  Mr.  Brookby  worked  with  the 
Committee  at  that  time  in  making  the  standards  that  were 
fixed  by  the  Committee.  At  that  time  he  was  my  Superior 
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in  the  Gypsum  Company.  At  that  time  he  was  also  pro¬ 
duction  director  of  the  Gypsum  Company.  This  Commit¬ 
tee  C-ll  determines  what  tests  shall  be  applied  in  order 
to  test  the  standard  and  character  of  gypsum  products. 
The  ordinary  wallboard  that  we  were  making  at  Fort  Dodge 
was  a  board  that  we  nailed  to  studding  in  an  ordinary  build¬ 
ing.  It  was  not  sold  particularly  as  fireproof  material, 
although  it  had  some  fire-resisting  qualities.  This  board 
had  a  core  of  gypsum  and  sawdust — I  am  talking  about  the 
early  board,  1922 — it  had  a  core  of  gypsum  and  sawdust, 
and  then  on  the  outside  of  it  we  had  paper,  and  this  paper 
held  the  core  in  there;  and  we  made  that  board  in  long 
sheets,  and  we  could  cut  it  off  any  length  we  wanted.  It 
was  either  32  or  48  inches — 4  feet  wide.  In  1922  the 
American  Society  for  Testing  Materials  had  tentative 
specifications  that  the  board  had  to  come  up  to.  The  word 
“ tentative’ ’  does  not  mean  within  certain  limits.  The 
tests  that  were  published  and  promulgated  by  this  Ameri¬ 
can  Society  for  Testing  Materials  in  1922  were  what  I  call 
tentative.  They  were  published  with  the  proviso  that  criti¬ 
cisms  of  these  specifications  were  solicited.  In  substance, 
we  said  to  all  the  people  that  were  interested,  “Now,  if  you 
have  any  criticisms  of  what  we  are  promulgating  here  as 
the  tests,  let  us  know  what  they  are.”  The  Gypsum  Com¬ 
pany  was  the  biggest  single  producer  of  wallboard  in  the 
country  at  that  time.  Mr.  Brookbv  was  probably  one  of 
the  men  who  helped  promulgate  those  tests  at  that  time. 
He  was  on  the  Committee  and  the  Committee  did  it.  Mr. 
Brookbv  was  the  representative  of  the  Gypsum  Company 
on  the  Committee. 

I  suppose  in  1922  some  engineers,  when  buildings  were 
being  constructed,  would  insist  upon  the  specifications  and 
requirements  of  the  American  Society  for  Testing  Ma¬ 
terials. 

In  1922  we  saw  to  it  that  our  wallboard  and  gypsum  tile 
met  the  specifications  of  the  Underwriters’  Laboratories 
and  also  our  own  specifications.  I  presume  that  the  Gyp¬ 
sum  Company,  in  advertising  their  product,  have  said  to 
tlie  purchasing  public  that  their  gypsum  products  came  up 
to  all  the  standards  that  were  required.  We  not  only  lived 
up  to  our  own  standards  but  we  lived  up  to  the  standards 
of  the  Underwriters’  Laboratories. 
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At  Fort  Dodge  the  Gypsum  Company  had  thfee  plants. 
One  was  the  main  calcining  plant  which  was  the  plant  in 
which  we  calcined  rock  gypsum.  This  w^is  a  plant 

430  for  the  treatment  of  raw  gypsum.  Then  there  was 
a  block  or  tile  plant  in  which  we  manufaciured  par¬ 
tition  tile  and  other  tile  which  were  about  12"  high,  30" 
long  and  anywhere  from  two  to  six  inches  thick.  I  We  made 
both  solid  ana  core  tile.  We  make  more  hollow  tile.  Then 
we  also  had  a  board  plant  there  which  made  'ivallboard. 
There  was  also  our  laboratory  and  a  machine  shop.  We 
had  a  master  mechanic  there  who  was  at  the  head  of  the 
machine  shop.  Our  master  mechanic  was  Mr.  jPooler  in 
1922  and  I  think  he  was  a  technically  trained  main.  I  was 
the  chief  tester  at  Fort  Dodge.  We  had  one  tester  in  the 
wallboard  plant.  This  tester  tested  the  wallboard  that 
was  made  in  the  wallboard  plant  every  day  that  it  was  op¬ 
erated.  We  also  had  at  Fort  Dodge  testers  in  jthe  block 
plant  who  tested  gypsum  tile  every  day  that  the  plant  was 
operating.  I  also  did  some  of  this  testing  worjk  myself. 
In  the  board  plant  in  testing  the  wallboard  we  weighed  the 
board  as  it  came  out  of  the  kiln.  We  then  placecj  it  in  the 
load-breaking  machine  and  made  a  flexural-strepgth  test 
on  samples  taken  from  the  wallboard  in  order  to  determine 
how  much  pressure  it  would  take  to  break  it.  'VV'e  would 
also  test  the  paper  that  the  board  was  made  irom  and 
occasionally  test  the  calcined  gypsum  therein.  Our  main 
procedure  in  testing  the  wallboard  was  'weighing  the  board, 
making  the  breaking-strength  test  which  I  mentioned,  and 
measuring  the  board  for  thickness.  We  had  to  |  test  the 
boards  constantly  in  order  to  make  sure  that  our  board  was 
a  satisfactory  board. 

As  a  rule  I  had  nothing  to  do  with  the  installation  of  ma¬ 
chinery.  I  was  a  chemist,  not  a  mechanical  engineer. 

After  the  wallboard  left  the  machine  and  went  J  through 
the  drying  kiln  and  was  dried  we  would  cut  from  }t  a  sam¬ 
ple,  or  several  samples  12"  wide  and  18"  long  and  then  take 
these  samples  to  the  laboratory  in  the  same  wjallboard 
plant  and  run  a  breaking-strength  test  on  themj  These 
12"xl8"  samples  were  put  on  a  machine  which  jhas  two 
knife  edges  which  are  spaced  16"  apart.  On  top^  and  in 
the  center  of  the  board,  is  another  knife  edge  fastened  on 
to  an  arm  or  beam  one  end  of  which  is  loaded  with 

431  a  container  and  a  quantity  of  shot  which  qould  be 
run  into  this  container  hanging  on  the  beam  at  a 
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definite  rate  of  speed  and  thus  loaded  until  the  board  was 
broken.  In  other  words,  the  board  was  placed  on  two  knife 
edges  and  then  pressure  was  applied  in  the  middle.  The 
load  was  applied  at  the  rate  of  sixty  pounds  per  minute  by 
the  use  of  a  contrivance  which  allowed  shot  to  run  down 
and  place  its  weight  on  the  center  of  the  board.  I  think 
that  the  rate  of  sixty  pounds  per  minute  has  been  the  stand¬ 
ard  right  along.  This  was  the  requirement  of  the  Ameri¬ 
can  Society  for  Testing  Materials.  As  a  rule  we  tested 
the  wallboard  both  across  the  grain  of  the  paper  and  with 
the  grain  of  the  paper.  In  other  words,  we  made  both  a 
transverse  teSt  and  a  longitudinal  test.  We  would  place 
one  board  on  the  testing  machine  with  the  paper  running 
parallel  with  the  center  knife  and  test  it  and  then  place  the 
other  board  upon  the  machine  with  the  grain  of  the  paper 
running  across  the  center  knife  and  then  test  it.  The  board 
was  strongest  with  the  load  transverse  to  the  paper  fibers. 
This  test  was  called  the  longitudinal  and  transverse  test 
and  it  was  a  test  that  was  prescribed  not  only  by  the  Under¬ 
writers  ’  Laboratories  but  was  included  within  the  tentative 
specifications  of  the  American  Society  for  Testing  Ma¬ 
terials.  In  1922  the  requirement  of  the  American  Society 
for  Testing  Materials  on  this  wallboard  test  transverse  to 
the  fiber  of  the  paper  was  sixty  pounds.  This  sixty  pounds 
would  be  applied  gradually  until  the  board  broke.  The 
board  was  satisfactory  if  it  broke  at  sixty  or  above  sixty. 
If  it  broke  under  sixty  it  was  not  satisfactorv.  It  is  more 
or  less  immaterial  how  it  must  break  in  order  to  be  a  good 
board.  Occasionally  these  samples  after  they  were  broken 
were  inspected  for  bond  right  at  the  break.  As  the  pressure 
was  applied  in  this  test  the  board  would  bend  where  the 
pressure  was  being  applied  so  that  the  board  assumed  an 
arc  shape.  That  meant  that  the  paper  as  well  as  the  core 
of  that  board  was  being  subjected  to  stress.  We  did  not 
test,  by  this  test  that  I  have  described,  the  bond  of  the 
paper.  We  did  pay  attention  to  the  bond  of  the  paper  by 
inspection  of  the  sample  after  it  was  broken.  That  is  we 
inspected  the  sample  after  it  was  broken  and  then  we  deter¬ 
mined  whether  the  bond  was  all  right.  If,  in  making  this 
test,  we  broke  the  board  and  we  found  that  the  paper  on 
the  pieces  of  the  board  after  we  broke  it  was  loose  from 
the  board,  we  were  not  certain  by  that  test  at  all  that  the 
bond  was  not  good.  We  looked  at  the  paper  after  the  break 
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at  the  ends  as  well.  If  the  paper  was  not  bonded  to  the 
core  of  the  board  after  that  test  we  did  not  drawl  any  posi¬ 
tive  conclusion,  but  it  indicated  that  there  miglJt  possibly 
be  bond  failure  elsewhere  in  the  sample.  As  a  rble  we  ex¬ 
pected  the  bond  of  the  paper  to  stick  to  the  two 
432  broken  pieces  of  the  board  when  it  was  ppt  through 
this  test.  That  was  only  part  of  our  te^t.  If  the 
bond  of  the  paper  to  the  core  of  the  wallboard  polled  loose 
while  the  sample  was  being  subjected  to  this  test  we  would 
then  make  a  further  inspection  of  the  bond  and  reject  the 
board  as  not  coming  up  to  standard  if  the  bond  failed.  In 
other  words,  if  in  a  board  subjected  to  such  a  tesfy  we  found 
the  paper  loose  on  the  board  after  the  board  wps  broken 
in  the  machine,  then  we  would  direct  our  attention  to  look 
into  our  process  to  see  if  it  was  bonding  properly!  So  that 
the  matter  of  how  the  bond  stuck  in  this  test  was  a  matter 
that  we  took  into  consideration  in  considering  the  commer¬ 
cial  ability  and  usefulness  of  the  wallboard.  W(j  took  the 
sample  which  we  tested  right  out  of  a  run  so  that  if  the 
sample  did  not  come  up  to  standard  then  there  wajs  a  possi¬ 
bility  that  the  whole  run  might  be  wrong.  This  Kvas  what 
we  called  a  factory  test  because  it  was  a  test  made  right 
there  in  the  factory. 

We  also  weighed  our  standard  board.  In  1922  the  stand¬ 
ard  of  the  Gypsum  Company  was  1650  pounds  and  I  think 
the  standard  of  the  Underwriters’  Laboratories  at  that  time 
was  the  same.  The  United  States  Gypsum  Company  "was 
obliged  to  adhere  to  the  standards  of  the  Underwriters’ 
Laboratories.  At  that  time  it  was  an  important  matter 
for  us  to  have  our  product  come  up  to  the  Underwriters ’ 
Laboratories  tests.  We  also  calipered  these  wallboards. 
We  did  not  make  any  wet  tests  on  a  board.  We  knew  that 
our  wallboard  would  stand  nailing  because  tests  pad  been 
run,  I  presume,  somewhere  by  someone,  to  indicate  that 
our  product  would  nail  satisfactorily.  This  nailipg  matter 
was  important  because  all  these  boards  had  to  tie  nailed. 
When  we  sent  this  board  out  on  the  market  if  it  could  not 
be  nailed  it  could  not  be  used  for  the  purpose  for  which  it 
was  made.  The  Gypsum  Company  was  making  some  kind 
of  board  that  could  be  nailed  before  I  ever  got  into  that  end 
of  the  business  and  as  far  as  I  know  the  tests  on  opr  stand¬ 
ard  board  concerning  nailing  were  past  history.  jWe  had 

l 
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gotten  the  board  so  standardized  and  had  such  ma- 
433  terial  in  it  that  we  could  pretty  well  tell  that  it  would 
nail  and  it  was  generally  accepted  that  our  board 
was  nailable.  The  board  that  I  have  been  talking  about  is 
our  old  standard  sawdust  board  which  we  were  making  in 
1922  and  priori  thereto.  So  that  on  the  old  board  we  did  not 
have  to  make  a  nailing  test. 

Another  important  thing  about  our  wallboard  was  that  it 
had  to  stand  shipment.  If  some  one  bought  wallboard  it 
would  be  loaded  flat  in  a  box-car  in  accordance  with  the 
quantities  required.  It  was  sent  away  under  cover.  This 
board  was  not  reallv  designed  for  outside  stuff.  It  was  a 
high-class  product.  It  had  a  nice,  clean  surface  on  it.  It 
was  intended  to  be  decorated,  and  naturally  it  was  to  be 
protected  from  the  weather.  Plasterboard  was  primarily 
intended  to  be  plastered,  but  not  wallboard.  That  is  the 
distinction  between  the  two. 

Wallboard  was  supposed  to  be  nailed  on  the  wall  and 
then  small  strips  covered  the  nailing  spaces  to  hide  the 
nails.  Plaster  board,  however,  was  placed  on  the  walls  and 
then  plaster  was  applied  just  like  any  other  wall. 

We  would  not  expect  this  gypsum  board  to  stand  up  on 
the  outside  of  a  building.  It  was  for  inside  use.  And  the 
reason  it  was  an  inside  product  was  because  it  was  not 
intended  and  its  properties  were  not  such  that  it  could 
stand  weather.  If  a  board  is  put  on  the  outside  of  a  build¬ 
ing  where  it  is  subject  to  rain  and  snow  and  hail  and  freez¬ 
ing  it  will  stand  a  long  while  but  it  is  not  intended  for  that. 
It  is  susceptible  to  storage  out  in  the  rain  and  that  sort  of 
thing.  The  gypsum  product  contains  naturally  about  20  per 
cent  of  water  when  it  is  hydrated.  If  you  took  100  pounds 
of  dehydrated  powdered  gypsum  and  saturated  it  with 
water,  the  total  product  would  weigh  about  160  pounds,  and 
it  would  be  a  paste.  Dry  gypsum  has  the  peculiar  faculty  of 
taking  unto  itself  a  very  high  percentage  of  its  own  weight 
in  water.  In  1922,  speaking  of  wallboard,  we  had  been  using 
our  old  gypsum  product  a  good  while.  We  had  our  com¬ 
plaint  department  and  had  investigated  all  kinds  of  things 
that  had  gone  wrong  with  our  wallboard  over  the  years  so 
that  in  1922,  on  our  old  standard  wallboard,  we  knew  pretty 
much  what  we  had.  Therefore,  when  we  sent  our  products 
through  the  factory,  we  could  take  samples  right  out  of 
them,  place  them  on  the  testing  machine  and  test  them,  and 
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when  it  stood  up  to  those  tests,  because  of  our  long  experi¬ 
ence  in  use  that  we  had  had  with  it,  we  knew  abofit  what  it 
would  do.  In  other  words,  our  old  standard  wallboard  had 
been  put  through  the  test  of  actual  use  for  the  purpose  for 
which  it  was  made. 

Gypsum  tile  is  used  for  erecting  non-bearing  Avails  and 
partitions.  When  I  say  “ non-bearing  walls”  I  mban  walls 
that  do  not  carry  any  weight  except  their  own  weight  and 
the  plaster  upon  them  if  they  are  plastered.  In  1922,  these 
tile  were  made  out  of  solid  gypsum  without  any  cither  ma¬ 
terial. 

The  only  way  we  lightened  the  tile  which  we  macfe  in  1922 
was  by  running  core-holes  longitudinally  through  them  and 
there  would  be  three  or  four  core-holes  in  them  depending 
upon  the  size  of  the  tile.  This  tile  could  be  sawed. 
434  They  could  be  sawed  with  an  ordinary  saw  i  but  they 
were  rather  hard  on  an  ordinary  saw  so  that  usually 
a  coarser  saw  was  used. 

Gypsum  is  a  mineral  and  is  a  substance  in  itself  which 
has  water  chemically  combined  with  it.  | 

Efflorescence  is  usually  a  soluble  salt  which  comes  to 
the  surface  of  a  material  or  a  gypsum  tile.  There  have 
been  occasions  of  it  occurring  in  gypsum  tile,  clay  tile  and 
plaster  combinations,  where  efflorescence  occurs  op  the  sur¬ 
face  of  the  plaster.  If  there  is  a  leak  in  the  wall  pnd  con¬ 
tinued  moisture  coming  down  through  the  wall  e^en  gyp¬ 
sum  will  cause  some  efflorescence. 

We  also  had  testers  in  our  block  or  tile  plant.  We  had 
one  tester  who  worked  on  the  tile  all  the  time.  Th^se  tests 
were  made  in  periods  of  frequency,  possibly  every  two  or 
four  hours. 

The  Underwriters’  Laboratories  would  send  men  out  to 
the  plant  to  take  tile  from  time  to  time  for  the  purpose  of 
testing  such  tile  which  was,  I  understand,  some,  sort  of 
field  inspection  service.  I  know  that  this  was  donej 

I  know  what  the  fire  and  water  test  on  tile  is.  The  fire 
and  water  test,  I  believe,  which  ran  back  to  1910  br  some¬ 
where  in  that  neighborhood,  consisted  of  erecting  a  wall 
of  partition  tile.  I  am  just  quoting  now  from  whait  I  have 
read  about  it  and  that  sort  of  thing.  It  consisted  of  laying 
up  a  wall  of  partition  tile  in  front  of  a  furnace  which  they 
had  particularly  for  that  purpose,  and  plastering  it  and 
running  some  sort  of  fire  test  on  it.  They  would  turn  heat 


i 

l 


368 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


on  this  wall  from  a  flame  and  thev  would  heat  it  and  make  it 

* 

red  hot,  just  as  hot  as  they  could  make  gypsum,  until  they 
drove  the  moisture  out  of  the  whole  wall,  and  then  it  was  on 
a  platform  that  was  moved  on  wheels  and  they  would  take 
it  away  from  the  furnace  and  turn  a  hose  of  cold  water  on 
it.  I  do  not  know  what  this  fire  and  water  test  was  of  my 
own  knowledge.  I  heard  of  it  but  I  have  never  seen  a  fire 
test  in  the  Underwriters’  Laboratory.  There  is  no  fire  and 
water  test  in  the  A.  S.  T.  M.  I  know,  however,  that  the  fire 
and  water  test  was  made  right  in  Chicago.  The  fire  and 
water  test,  as  I  understand  it,  was  run  before  I  came  with 
the  Gypsum  Company.  It  originated  in  1910,  I  be¬ 
lieve. 

435  We  were  having  our  products  tested  by  the  Under¬ 
writers’  Laboratories  in  1922  and  in  1924.  I  believe 
that  we  withdrew  from  their  service  in  1929  or  1930. 

Q.  “Up  until  the  time  the  United  States  Gypsum  Com¬ 
pany  pulled  out  of  that  organization,  your  tile  was  sub¬ 
jected  to  all  the  tests  that  they  put  on  tile?”  A.  “In  the 
field  inspection  service,  yes,  sir.” 

Q.  “Anything  the  fire  underwriters  required  to  be  done 
in  the  testing  of  your  tile,  so  that  you  could  say  it  passed 
your  specifications,  they  did?”  A.  “Yes,  sir.” 

The  Witness :  By  the  field  inspection  service  1  mean  that 
the  Underwriters  Laboratories  were  sending  people  to  our 
plants  and  taking  products  for  the  purpose  of  making  tests 
upon  them. 

We  never  tested  any  full  sized  block  at  Fort  Dodge  or 
anv  sections  of  block  in  1922.  We  tested  nothing  but  cvlin- 
ders  there.  I  believe  the  Underwriters’  Laboratories 
tested  our  standard  tile  for  compression  for  many  years 
prior  to  that  time.  Our  standard  tile  also  had  been  tested 
for  compression  at  the  Armour  Institute.  So  that  in  1922 
when  we  were  dealing  with  our  standard  tile  we  felt  that 
we  knew  enough  about  it  from  use  and  previous  tests  so 
that  if  a  cylinder  came  up  to  a  certain  pressure  test  our 
gypsum  was  of  good  quality.  In  other  words,  the  cylinder 
test  was  a  quality  test. 

Q.  “In  other  words,  in  1922  your  gypsum  tile  of  the 
standard  make  was  almost  standard  in  the  United  States; 
it  had  been  tested  at  Armour’s,  it  had  been  tested  by  Fire 
Underwriters’,  you  had  gotten  it  down  to  specifications, 
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you  had  your  process  of  making  it  well  developed  hnd  when 
you  took  a  cylinder  of  the  mix  from  that  particular  tile 
you  took  it  for  the  purpose  of  determining  the  duality  of 
your  product,  that  it  was  up  to  standard  in  quality.  It  wTas 
a  quality  test,  was  it  not?”  A.  4 4 Yes,  sir.’ j 

436  Our  advertising  medium  known  as  the  “Red 
Book”  states:  4 4 Products  bearing  the  tradd-mark  of 
the  United  States  Gypsum  Company  are  safeguarded 
against  imperfections.  They  are  rigidly  inspected  by  ex¬ 
perts  at  every  stage  of  production,  from  the  selection  of 
the  raw  materials  to  the  shipment  of  the  finished  products. 
Any  variation  from  the  highest  measure  of  perfection 
means  rejection.”  The  advertising  department  of  our 
company  gets  out  this  4 4 Red  Book.”  The  edition  of  the 
4 4 Red  Book”  which  contains  this  quotation  is  a  j.924  edi¬ 
tion  and  is  copyrighted. 

When  we  shipped  the  tile  which  we  were  making  in  1922 
we,  of  course,  knew  that  it  would  stand  shipment)  because 
we  had  shipped  tile  of  that  standard.  Occasionally  some 
of  them  w’ere  broken.  The  percentage  broken  probably 
was  insufficient  to  require  us  to  change  our  standard  in  any 
fashion.  Therefore,  it  was  accepted.  In  other  wjords,  we 
knew  from  past  experience  and  use  that  our  old  tile  would 
stand  up. 

We  knew  that  plaster  would  stick  to  our  standard  tile 
which  we  were  making  at  that  time  and  that  it  wopld  func¬ 
tion  in  this  respect  as  it  was  intended  to  function;  because 
it  was  well  knowm  in  the  art  that  gypsum  plaster  produced 
a  good  bond  on  gypsum  base  or  gypsum  tile.  Supposing 
that  we  were  sending  out  the  first  carload  of  tile  we  ever 
produced  that  went  into  a  wall.  I  would  know  from  my 
knowledge  of  gypsum  products  when  I  built  the  ivall  and 
plastered  it  that  the  plaster  was  going  to  stay  there,  merely 
from  my  experience  in  that  connection.  In  other  words,  we 
knew  in  1922  that  our  old  tile  could  be  plastered  upon  be¬ 
cause  we  had  been  doing  that  for  years  and  the  plaster 
stuck  to  it.  We  knew  this  from  the  experience  we  had  had 
with  it.  We  also  knew  that  our  standard  tile  did  hot  have 

much  of  a  tendencv  to  effloresce  and  we  knew  this  from  ex- 

* 

perience  we  gained  in  the  use  of  it.  We  also  knew  fhat  our 
old  tile  stood  the  fire  and  water  test  because  it  l^ad  been 
exposed  to  it  by  the  Underwriters’  Laboratories  hnd  had 
stood  up. 
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437  When  I  applied  for  a  patent  on  my  invention  I 
communicated  by  correspondence  with  Mr.  Langdon 

Moore,  who  was  at  that  time  our  patent  attorney.  Mr. 
Brookby,  my  boss,  directed  me  to  communicate  and  later 
contact  with  Mr.  Moore  concerning  this  invention.  The 
first  time  I  saw  the  final  application  was  when  it  was  put 
in  my  hands  for  signature.  I  think  I  gave  Mr.  Moore  a 
written  description  of  the  invention  during  the  Spring  and 
Summer  of  1924.  The  application  was  filed  in  August, 
1924.  The  application  was  executed  sometime  I  believe  in 
July,  1924.  The  machine,  Roos’  Exhibit  No.  16,  was  built, 
as  1  recall,  along  in  July  of  1924  and  my  patent  application 
was  executed  somewhere  around  that  time.  I  believe  I 
assigned  the  patent  immediately  to  the  Gypsum  Company. 
Under  my  contract  with  them  thev  were  entitled  to  any 
inventions  which  I  made. 

The  thing  that  started  me  thinking  about  the  use  of 
bubbles  to  make  a  porous  material  was  an  article  in  a 
magazine  referring  to  a  substance  called  “Foamite.”  This 
article  relating  to  Foamite  was  published  in  the  Journal  of 
Industrial  and  Engineering  Chemistry.  This  publication 
is  published  by  the  American  Chemical  Society  of  which  I 
am  a  member.  Membership  in  the  American  Chemical  So¬ 
ciety  included  sending  this  magazine  and  one  or  two  others. 
The  publications  of  the  American  Chemical  Society  were 
sent  in  due  course  to  its  members.  I  belong  to  the  Amer¬ 
ican  Chemical  Society  for  the  purpose  of  having  these 
magazines  for  reference  on  any  subject  in  the  chemical  line, 
or  the  chemical  engineering  field.  The  publications  of  the 
American  Chemical  Society  cover  all  of  the  chemical  engi¬ 
neering  and  allied  arts.  I  have  the  magazines  of  the  Amer¬ 
ican  Chemical  Society  back  to  1919  and  have  been  a  mem¬ 
ber  since  that  date.  The  publications  of  this  Society  pretty 
clearly  tell  one!  step  by  step  the  progress  of  the  art  since  it 
was  started.  You  can  trace  the  development  of  steel,  and 
almost  anything  in  them  from  both  the  patent  side  of  it  and 
the  literature.  “Chemical  Abstracts”  is  the  natural  publi¬ 
cation  for  anyone  who  wants  to  keep  up  in  his  pro- 

438  fession  to  take,  particularly  in  the  art  of  chemical 
engineering  or  mechanics  or  chemistry,  for  refer¬ 
ence  purpose.  There  is  no  other  magazine  in  the  chemical 
field  that  is  better  than  that  of  the  American  Chemical  So¬ 
ciety  to  keep  one  up-to-date  on  what  is  going  on.  I  believe 
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there  is  also  an  English  abstract  publication  and  the  Amer¬ 
ican  Ceramic  Society  also  has  a  publication.  I  do  l^ot  recall 
the  name  of  the  English  publication. 

I  am  not  a  mechanical  engineer.  My  practice  an<jl  experi¬ 
ence  has  been  along  chemical  lines  and  I  have  been  a  tester 
and  a  laboratory  man.  Such  was  my  training.  I  was  not 
trained  in  the  arts  of  mechanical  engineering. 

I 

Q.  But  you  began  to  visualize  a  machine,  and  then  you 
say  that  you  made  a  model,  that  you  had  that- model  finished 
about.  June,  1924.  Have  you  that?  A.  No,  sir;  I  have  not. 

Q.  Where  is  it?  A.  There  were  several  models  made. 
To  which  one  were  vou  referring? 

Q.  I  am  referring  to  the  model  Mr.  Byrne  saw;  for  in¬ 
stance,  when  the  Patent.  Office  proceedings  were  on,  and 
the  one  which  Judge  Newton  saw.  It  was  the  miodel  re¬ 
ferred  to  in  your  testimony.  You  speak  of  only  one  in 
vour  testimony  in  the  Patent  Office,  and  that  is  ithe  one 
about  which  I  am  talking.  Have  you  lost  that  machine  to 
which  you  testified  in  the  Patent  Office?  A.  That  inachine 
cannot  be  located. 

I  do  not  know  what  happened  to  it.  I  last  saw  i|t  at  the 
time  of  the  taking  of  some  depositions  in  the  Patent  Office 
proceedings  in  Chicago.  It  is  my  understanding  j  that  it 
has  been  lost.  It  was  a  little  laboratory  model.  The  con¬ 
tainer  itself  was  a  square  container  I  think  about  6' j  square 
and  probably  16  or  18"  high.  It  had  a  lip  on  it.  I  [think  it 
had  been  made  from  some  kind  of  a  can  and  included  a 
couple  of  agitators  and  a  shaft  about  12  or  15  inches  long. 
That  was  one  of  several  lines  of  equipment  that!  I  was 
working  on  during  1923. 

In  the  Patent  Office  proceeding  I  testified  as  follows  as 
recorded  on  pages  114  and  115  of  Boos’  printed  Record: 
That  after  making  the  wallboard  specimens.  Rods’  Ex¬ 
hibits  Nos.  11  and  14,  the  next  thing  which  I  did  was  to 
attempt  to  build  a  machine  that  would  make  this  fohm  con¬ 
tinuously.  For  a  long  time  I  could  not  visualize  a  hiachine 
that  would  produce  such  vast  quantities  of  foam  oh  a  con¬ 
tinuous  operating  principle.  When  I  started  to  develop  a 
means  for  producing  this  foam  mechanically  and  continu¬ 
ously  I  first  studied  the  various  types  of  agitators  j  with  a 
view  to  trying  to  find  the  most  efficient  type.  I  rigged  up  a 
motor  in  the  laboratory  and  on  a  very  small  scalO  made 
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various  types  of  impellers  and  beaters,  and  tested 
439  these  impellers  as  to  their  efficiency  of  design  for  the 

purpose  of  creating  a  tenacious  foam.  I  also 
studied  the  shape  of  containers  with  the  idea  to  see  if  the 
centrifugal  action  or  the  flow  of  the  solution,  and  the  foam 
as  produced  by  the  impeller  in  the  container,  had  any  effect 
on  the  quality  of  the  foam.  I  finally  decided  on  a  certain 
type  of  impeller  which  seemed  to  produce  most  quickly  the 
type  of  foam  that  I  wanted.  That  was  my  first  step.  I 
was  occupied  in  this  development  work  wdiich  I  have  just 
referred  to  for  about  five  months.  Then,  using  the  minia¬ 
ture  foam  machine  as  a  model  on  which  to  base  the  size  and 
design  of  an  installation  which  would  be  sufficiently  large 
to  produce  the  desired  quantity  of  foam  in  the  plant,  I 
roughly  calculated  the  dimensions  for  the  full  sized  equip¬ 
ment  in  proportion  to  the  dimensions  of  the  small  unit.  I 
also  employed  the  same  type  of  impeller  in  the  large  equip¬ 
ment,  and  most  of  the  features  of  the  full  sized  equipment 
were  basicallv  the  same  as  the  small  one. 

When  I  was  working  on  this  miniature  foam  machine, 
concerning  which  I  testified  in  the  Patent  Office,  I  was 
doing  so  under  Mr.  Brookby’s  instructions.  He  was  my 
superior  and  he  had  directed  me  to  develop  the  machine. 
In  the  Patent  Office  proceeding  I  also  testified  as  recorded 
on  page  116  of  Poos’  printed  record  as  follows: 

Q.  “About  when  did  you  complete  the  making  of  your 
laboratory  machine  which  was  the  machine  upon  which  you 
based  the  construction  of  the  large  machine,  and  about 
which  vou  have  previouslv  testified?”  A.  “About  June, 
1924.”  * 

The  machine  which  I  referred  to  in  my  Patent  Office 
testimony  as  having  been  completed  by  me  about  June, 
1924,  was  not  exactly  this  miniature  machine  that  I  have 
described  this  morning,  but  was  a  larger  unit,  one  gener¬ 
ator.  That  machine  was  put  into  use  over  in  our  board 
plant.  We  were  generating  foam  with  it  later  on.  I  am 
referring  to  just  one  unit  of  this  generator — one  generator 
cell  of  the  three  that  are  shown  in  Exhibit  16.  Mr.  Allison 
experimented  with  me  on  that  unit.  We  had  one  foam 
generator,  full  size,  as  I  recall  it,  in  the  laboratory  in  the 
spring  of  1924.  Mr.  Allison  was  there,  and  saw  it,  I  am 


373 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL.  j 

sure.  It  is  my  recollection  that  that  machine  was 

440  there  when  he  went  there.  It  consisted  of  q  square 
cell  which  I  believe  was  16"  square  and  abcfut  32  or 

34"  high.  It  had  a  shaft  in  it  and  was  driven  I  believe  from 
a  line  shaft  with  a  belt.  The  shaft  ran  down  the  njiiddle  of 
the  container  and  was  driven  by  a  belt  and  was  hooked  up 
to  a  line  shaft.  The  line  shaft  was  run  by  a  mdtor  as  I 
recall  and  this  line  shaft  drove  some  other  equipmjent  such 
as  miniature  crushers.  The  shaft  which  was  in  the  machine 

carried  a  couple  of  agitating  disks  on  it. 

. 

441  Q.  So  that  there  can  be  no  misunderstanding 
about  it,  the  machine  that  you  are  now  talking  about, 

that  you  had  completed  in  1924,  was  a  16-inch  box  with  a 
shaft  running  through  it,  the  shaft  being  hitched  to  power, 
and  the  shaft  having  on  it  two  or  three  what?  A.  lj)isks. 

Q.  Disks,  to  do  what  ?  A.  To  agitate  the  solution. 

Q.  The  disks  were  the  same  thing  as  paddles;  wejre  they? 
A.  They  had  the  same  effect  of  whipping  the  solution. 

Q.  That  was  the  machine  you  said  you  had  there!  in  1924. 
That;  is  the  same  thing  as  the  other  little  machine,  onlv 
bigger;  is  it  not?  A.  Yes,  sir. 

Q.  So  that  the  only  difference  between  that  machine  and 
the  other  machine  that  you  refer  to  was  one  of  size?  A. 
Largely  that. 

Q.  And  the  other  little  machine  you  had,  you  had  hooked 
up  to  an  electric  light  socket;  did  you  not?  A.  That  was 
hooked  on  to  a  variable-speed  fan  motor,  as  I  recall  it — a 
motor  from  an  electric  fan. 

I 

Q.  Then  the  latter  machine  is  the  one  that  you  sj>ay  that 
you  had  completed  in  1924?  A.  Yes,  sir. 

Q.  Is  that  the  machine  you  had  in  mind  when  you  said 
that  you  modeled  the  big  16  machine  after  the  little  ma¬ 
chine?  A.  That  is  the  single  generator  unit  that  was 
modeled  after  this  little  model  that  was  shown  hereiin  1926. 

Q.  And  that  is  the  machine  that  you  say  it  t(j>ok  you 
something  like  21  months  to  visualize  and  build?  A.  That 
is  part  of  the  whole  large  machine,  Exhibit  16,  that  took 
that  time. 

Q.  But  in  order  to  make  a  foam-producing  machine  it 
took  you  all  the  period  from  October,  1922,  to  June,  1924, 
in  rigging  up  that  little  square  box  with  a  couple  <j)f  disks 
on  a  cylinder  that  went  through  it.  You  spent  h  11  that 
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time  rigging  up  that  little  machine,  visualizing  it? 
442  Is  that  what  you  say?  A.  I  spent  that  time  study¬ 
ing  the  fundamentals. 

Q.  As  embodied  in  that  machine?  A.  As  embodied  in 
that  final  machine,  to  make  this  product  in  a  continuous 
fashion. 

Q.  What  was  there  peculiar  about  that  machine?  A. 
There  were  a  lot  of  problems  in  connection  with  it. 

Q.  No;  I  am  talking  about  your  machine  now.  You  say 
you  had  a  square  box,  with  a  shaft  going  through  it,  and 
on  the  shaft  were  disks,  and  the  shaft  revolves  in  a  solu¬ 
tion.  What  was  there  peculiar  or  extraordinary  about  a 
thing  of  that  kind?  A.  There  were  a  lot  of  particular 
characteristics  which  had  to  be  imparted  into  the  impeller 
and  into  the  baffling  in  order  to  prevent  vortexing  of  the 
solution — the  way  the  solution  was  used  in  the  cell ;  that  is 
to  say,  the  height  of  the  solution  in  that  cell ;  the  speed  of  the 
agitating  shaft;  the  way  the  solution  was  introduced  into 
the  generator.  I  had  a  great  many  headaches  in  connec¬ 
tion  with  it. 

Q.  A  machine  much  more  suitable  for  your  purpose  was 
in  the  very  magazine  that  you  took  that  Foamite  paragraph 
out  of,  was  it  not — the  Foamite  picture  where  you  got  your 
conception?  A.  I  have  not  looked  at  that  magazine  lately. 
I  could  not  say. 

Q.  Did  you  not  examine  those  magazines  from  time  to 
time?  A.  Occasionally. 

Q.  Is  it  not  so  that  in  those  very  magazines  that  you  were 
taking  from  1922  to  1924  you  could  have  gotten,  for  a  few 
dollars,  a  machine  that  was  much  better  adapted  for  what 
vou  were  doing  than  what  vou  had  constructed  vourself? 
A.  No,  sir;  it  is  not  so. 

Q.  Do  you  know  it  is  not  so?  Do  you  know  it  is  not  so? 
A.  I  do  know ;  yes.  I  am  certain  of  it. 

Q.  Then  you  do  know  what  is  in  those  magazines  respect¬ 
ing  that  matter;  do  vou?  A.  I  know  what  vou  are  refer- 
ring  to;  yes,  sir. 

Q.  What  do  you  think  I  am  referring  to?  A.  I  think  you 
are  referring  to  a  flotation  cell. 
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Q.  You  have  not  examined  these  magazines  to  see  what 
is  in  them  yourself;  have  you?  A.  No,  sir;  I  have  not, 
completely. 

. 

443  Exhibit  16  had  three  cells,  I  believe,  for  jgenerating 
foam.  Figure  1  on  this  machine,  Exhibit  16,  I  be¬ 
lieve,  was  the  solution  tanks  in  which  the  soap-bairk  solution 
was  prepared.  That  was  not  the  foam-making  cell;  that 
was  the  large  tank  in  which  the  soap  bark  was  dissolved. 
I  did  not  make  the  drawing  of  Exhibit  16.  I  am  not  a 
draftsman.  I  made  sketches  of  the  agitating  shafts  and 
agitating  impellers  for  the  foam  generator,  and  probably  of 
the  generator  itself.  That  is  probably  about  ais  far  as  I 
went. 

When  I  testified  in  the  Patent  Office  proceeding,  as  re¬ 
corded  on  page  115  of  Roos’  record  as  follows:  j 

Q.  “Then  what  did  you  do,  Mr.  Roos,  after  yob  made  the 
study  which  you  have  just  described?”  A.  “fcTsing  the 
miniature  foam  machine  as  a  model  on  which  we  base  the 
size  and  design  of  an  installation  which  would  be  Sufficiently 
large  to  produce  the  desired  quantity  of  foam  injthe  plant, 
I  roughly  calculated  the  dimensions  for  the  full  sijzed  equip¬ 
ment,  in  proportion  to  the  dimensions  of  the  sm^ll  unit.  I 
also  employed  the  same  type  of  impeller  in  the  lai'ge  equip¬ 
ment,  and  most  of  the  features  of  the  full  sized  equipment 
were  basically  the  same  as  the  small  one,” 

| 

in  stating  therein  that  most  of  the  features  of  thej  full  sized 
equipment  were  basically  the  same  as  the  small  one,  by 
“full  sized  equipment”  I  was  referring  only  to  the  foam 
generator  or  foam  cell  and  not  the  machine,  Roods’  Exhibit 
No.  16.  In  other  words,  when  I  used  the  words  “most  of 
the  features  of  the  full  sized  equipment”,  as  set  forth  in 
my  Patent  Office  testimonv,  I  was  referring  oiilv  to  the 
foam  generator  of  the  machine,  Roos’  Exhibit  Ncf.  16.  By 
my  words,  “were  basically  the  same  as  the  smalt  one”  as 
above  set  forth,  I  was  referring  to  my  small  immature 
foam  machine.  In  other  words,  in  each  particular  in- 

444  stance  what  I  meant  in  this  Patent  Office  testimony 
of  mine  was  that  I  was  referring  only  to  the  foam 
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generating  cell.  Thus,  the  foam  generator  which  is  figure 
4  of  Roos’  Exhibit  Xo.  16,  was  the  only  part  of  the  machine, 
Roos’  Exhibit  Xo.  16,  that  had  anything  to  do  with  my  labo¬ 
ratory  model. 

mi 


Q.  “Do  you  mean  to  say  now  that  you  spent  something 
like  27  months,  visualizing  that  generating  body?”  A.  “I 
mean  to  say  that  was  the  part  of  the  problem  that  was  the 
problem,  that  I  had  to  make  that  generating  cell.” 


The  Witness:  I  continued  my  duties  as  chief  tester  dur¬ 
ing  the  years  1922,  1923  and  1924  at  the  Fort  Dodge  plant 
and  I  also  was  working  on  various  inventions  and  processes 
during  those  years.  I  think  I  applied  for  a  patent  on  one 
product  in  1924  but  I  don’t  remember  specifically  the  date. 
Mr.  Allison,  Mr.  Leimer  and  Mr.  Ruge  also  worked  with  me 
during  those  years.  In  one  patent  which  I  applied  for  dur¬ 
ing  the  years  1922,  1923  and  1924,  I  was  the  sole  applicant 
and  in  another  one  I  was  a  joint  inventor  I  think. 

I  discussed  the  matter  of  mv  invention  with  Mr.  Brookbv 

m>  m> 

but  I  do  not  believe  that  Mr.  Brookbv  told  me  to  go  to  a 
mechanical  engineer  in  order  to  devise  a  machine.  It  is 
true  that  in  Chicago  we  had  a  very  highly  organized  me¬ 
chanical  engineering  department.  That  mechanical  depart¬ 
ment  was  not  running  the  mechanical  affairs  of  all  the 
plants  of  the  Gypsum  Company.  Occasionally  the  chief  en¬ 
gineer  visited  the  various  plants.  They  did  not  have  an  en¬ 
gineering  research  department  in  1922  and  1924.  Mr. 
Birdsev  was  a  mechanical  engineer  very  highlv  skilled  in 
the  gypsum  art.  I  do  not  recall  that  I  discussed  with  Mr. 
Birdsev  a  machine  suitable  for  what  we  wanted  to  do  in 
1922.  I  may  have,  but  I  have  no  recollection  of  it.  I  do 
not  think  it  is  odd  that  I  did  not  discuss  the  question  of  this 
machine  with  the  chief  man  in  the  corporation  whose 
specialty  was  mechanical  matters.  He  was,  however,  the 
chief  engineer  and  he  made  visits  to  the  plants.  I  cannot 
say,  however,  that  I  am  in  a  position  to  claim  that  he  took 
up  with  the  men  at  the  various  plants  all  mechanical  matters 
that  entered  into  machinery.  My  general  feeling  would  be 
that  he  discussed  mechanical  matters  with  the  works  mana¬ 
gers  of  the  various  plants. 

445  Q.  “And  you  are  trying  to  tell  us,  or  asking  us 
to  believe,  that  you  had  an  invention  in  1922,  and 
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that  you  started  to  visualize  the  machine  in  October,  1922, 
and  you  never  discussed  it  with  the  chief  mechanical  of¬ 
ficer  of  the  corporation?  Is  that  what  you  are  spying  to 
us?’’  A.  “I  am  saying  that  I  do  not  recall  discussing  it.” 

Q.  “You  do  not  recall  discussing  it.  You  never  [referred 
this  problem  to  that  department  of  your  company  that  was 
equipped  to  handle  it?”  A.  “Not  until  1924.”  j 

Q.  “Not  until  what  time  in  1924?”  A.  “The  vejry  early 
spring  or  winter  of  1924,” 

i 

The  Witness:  We  did  not  make  a  requisition  or  sqnd  in  an 
authorization  to  the  company  for  authority  to  tyuild  the 
machine,  Roos’  Exhibit  No.  16,  at  the  Fort  Dodge  plant. 
Late  in  1924  I  think  there  was  a  blanket  authority  which 
covered  a  lot  of  revampment  of  our  plants,  and  Exhibit  16 
might  have  been  covered  by  that  authority.  That  is  [directed 
to  the  purchase  of  these  generators.  Such  an  authority  was 
not  necessary  in  my  case  because  they  had  a  certain  figure 
set  up  to  which  the  plant  could  buy  equipment  bqt  above 
which  they  had  to  get  a  job  ticket  or  authority.  Itj  is  true, 
however,  that  a  plant  purchasing  requisition — that  jwas  not 
what  we  call  an  authority — was  obtained  for  authorizing 
the  purchase  of  the  five  pounds  of  saponin  which  l[  used  to 
make  some  experiments  and  that  requisition  is  in  Evidence 
in  this  case,  but  a  plant  purchasing  requisition  wasj  not  ob¬ 
tained  for  the  first  equipment  of  the  machine,  Rdos’  Ex¬ 
hibit  No.  16.  Mr.  Brookby  authorized  the  building  of  the 
machine,  Roos’  Exhibit  No.  16.  Of  course,  that  tnachine 
was  changed  quite  frequently  during  that  summer’s  period, 
and  I  cannot  recall  specifically  just  when  this  authority 
proposition  came  in  on  the  machine.  Mr.  Brookby  and  my¬ 
self  were  accustomed  to  building  things  without  first!  getting 
authority. 

During  the  period  from  October,  1922,  to  Junp,  1924, 
there  were  patents  applied  for  by  the  United  States  Gyp¬ 
sum  Company  relating  to  wallboard  that  I  know  of.  It  is 
not  clear  to  my  mind  now  who  made  these  applications  but 
they  might  have  been  made  by  Mr.  Brookbv  or  Mr.  Birdsev. 
There  was  a  joint  application,  I  believe,  on  a  setting  of  an- 
livdrite  made  by  Mr.  Brookbv  and  mvself.  That  was  dis- 
cussed  with  me. 

The  patent  No.  1,606,722,  issued  to  Carlisle  K.  Roos  of 
Fort  Dodge,  Iowa,  and  assigned  to  the  United  States  Gyp- 
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sum  Company,  having  been  filed  on  August  20,  1924, 

446  and  being  contained  in  Rice’s  Exhibit  C,  relates  to 
plastic  paint.  This  has  nothing  to  do  whatsoever 

with  this  process  in  issue.  There  is  a  little  gypsum  product 
in  it  but  it  is  not  essentially  a  gypsum  product.  It  is  true, 
however,  that  I  had  been  putting  some  time  on  this  inven¬ 
tion  and  working  upon  it  for  probably  a  year. 

Patent  No.  1,666,180,  issued  in  the  name  of  myself  and 
that  of  Murrell  G.  Allison,  application  for  which  was  filed 
October  23,  1924,  which  patent  is  set  forth  in  Rice’s  Ex¬ 
hibit  C,  relates  to  a  process  for  making  a  light  weight  gyp¬ 
sum  product  and  is  directed  to  the  making  of  a  light  weight 
board. 

Q.  4  4  So  that  at  the  same  time  that  you  were  working,  ap¬ 
plying  for  a  patent  on  this  invention  here  in  issue,  you 
were  also  working  on  another  light  weight  board  product; 
were  you  not?”  A.  ‘‘Another  alternate  light  weight  gyp¬ 
sum  product  that  could  have  been  used  for  that  purpose.” 

Q.  “Yes.  Now,  Mr.  Allison  was  associated  with  you. 
Mr.  Allison  was  the  man  who  testified  in  June,  and  helped 
you  build  the  machine?”  A.  “Yes,  sir.” 

The  Witness:  I  do  not  recall  anything  about  the  patent 
for  which  Mr.  Brookbv  applied  on  August  20, 1923,  covering 
a  process  for  making  plaster  board  from  gypsum. 

United  States  Patent  No.  1,511,500,  issued  to  Harry  E. 
Brookbv  of  Evanston,  Illinois,  application  for  which  was 
filed  on  August  20,  1923,  relates  to  a  process  for  making 
plaster  board.  I  have  no  recollection  of  talking  to  Mr. 
Brookbv  about  this  invention.  It  relates  to  a  process  for 
making  a  lighter  weight  gypsum  board  by  feeding  an  ex¬ 
cessive  amount  of  water  into  the  gypsum.  The  process  in 
issue  is  directed  to  obtaining  a  light  weight  board  by  putting 
foam  into  the  gypsum  mix.  In  the  process  which  Brookbv 
applied  for  on  August  20,  1923,  water  is  beaten  into  the 
gypsum  and  a  crystallization  takes  place  and  it 

447  hardens  and  where  the  water  was,  the  excess  amount 
of  water  leaves  voids  in  the  product  so  that  if  one 

could  get  a  light  weight  board  by  using  this  water  extension 
process  one  would  achieve  the  same  purpose  that  would  be 
achieved  by  using  the  process  in  issue  provided  the  water 
extension  process  for  decreasing  the  weight  of  gypsum 
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products,  applied  for  by  Brookby  on  August  20,  1923,  is 
satisfactory. 

•  V 


I  testified  in  the  Patent  Office  proceeding  that  Brookby 
thought  well  of  my  invention  and  told  me  to  go  ahead  and 
work  on  a  machine  and  that  I  conceived  this  invention  in 


June,  1922,  and  made  my  last  experiment  on  wallboard  in 
October,  1922.  The  Patent  Office  gave  me  a  redaction  to 
practice  on  the  testimony  which  they  had  before  them.  I 
did  not  apply  for  a  patent  on  the  process  in  issu^  for  al¬ 
most  two  years  after  making  my  last  experiment;  on  the 
wallboard  in  October,  1922. 

Q.  “And  in  the  meantime  you  had  Mr.  Brookjby,  who 
had  control  of  the  question  as  to  whether  you  applied  for  a 
patent  or  not,  going  and  taking  out  one  himself  on  this 
process  for  the  very  same  kind  of  a  product,  did  yoii  not?” 
A.  “The  patent  speaks  for  itself.”  I 

The  Witness :  1  did  not  experiment  with  the  product  pro¬ 
vided  for  in  Brookby ’s  patent  and  I  cannot  recall  that 

Brookbv  discussed  it  with  me. 

* 


Q.  “Does  it  not  strike  you  as  sort  of  peculiar  that  no  ap¬ 
plication  was  put  in  for  this  invention,  as  you  allege,  by 
yourself,  when  Brookby  was  patenting  something  tl^at  you 
never  had  used?  Does  that  look  a  little  off?”  A.  ‘[Not  to 
me,  no,  sir.” 

I 

The  Witness:  It  was  our  practice  to  file  applications  for 
an  invention  when  we  had  them  but  we  did  not  do  it  in  the 
case  of  the  process  in  issue  because  we  had  not  the  equip¬ 
ment  developed  for  it. 

448  Q.  The  equipment  has  nothing  to  do  with  your 
process.  According  to  you,  you  had  an  indention 
completed  in  1922.  You  did  not  file,  and  I  am  askitig  you 
whv.  A.  Because  we  had  not  the  fundamentals  and  the  ma- 

*  .  i 

chine  worked  out  to  make  this  foam  in  a  continuous  fhshion. 

Q.  Then  you  mean  to  say  that  if  you  made  an  indention 
you  would  not  apply  for  a  patent  if  it  took  you  twenty  years 
to  make  a  machine  to  carry  it  into  effect.  Is  that  wh^t  you 
say  was  the  policy  of  the  Gypsum  Company?  A.  I  do  not 
say  anything  about  twenty  years.  j 

Q.  Ah,  but  here  is  what  you  are  saying,  in  effect.!  You 
say  you  had  an  invention  conceived  and  reduced  toj  prac- 
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tice  in  1922,  complete,  a  machine  has  nothing  to  do  with  it, 
it  was  a  process,  and  you  hold  it,  and  you  say  now,  as  I 
understand  you,  that  you  did  not  apply  for  a  patent  on  the 
invention  because  you  were  waiting  until  you  could  devise 
some  kind  of  a  machine  to  carry  out  the  process.  Is  that  the 
answer  which  the  Gypsum  Company  makes  to  your  delay? 
A.  That  is  the  answer  I  am  making. 

Q.  You  take  this  other  patent  here,  the  first  one  I  re¬ 
ferred  to  being  the  first  one  in  Rice’s  stipulated  Exhibit  C, 
which  Mr.  Hansen  does  not  agree  to,  and  numbered  1606722, 
the  surfacing  material  patent.  Did  you  delay  filing  for  that 
invention  until  you  could  invent  a  machine  to  carry  it  into 
effect?  A.  It  was  not  necessary  to  invent  a  machine. 

Q.  Why?  A.  Because  we  had  right  in  our  own  plant  a 
machine  that  would  compound  and  mix  the  material. 

Q.  Did  Brookby  in  1923  wait  until  he  invented  a  machine 
to  carry  out  this  bubble  process  before  filing  for  his  inven¬ 
tion  ?  A.  It  was  not  necessarv  for  him. 

* 

Q.  You  did  not  need  anything  for  that;  is  that  it?  A. 
That  is  correct,  yes. 

Q.  In  other  words,  you  just  made  a  more  hydrated  gyp¬ 
sum  mix  and  used  it  over  your  regular  machine?  A.  We 
used  a  thinner  mix. 

Q.  Right  over  your  existing  equipment?  A.  And  agi¬ 
tated  it  more  severely,  I  would  presume. 

Q.  With  what?  A.  With  the  existing  mixing  equipment 
that  we  had  in  our  plants,  I  presume. 

Q.  What  kind  of  an  agitating  machine  did  you  have  in 
your  plants?  Are  you  talking  about  the  agitating  machine 
Exhibit  16?  A.  No,  sir;  I  am  not. 

Q.  What  agitating  machine  did  you  have?  A.  The 
plaster  mixing  machine. 

Q.  That  is  your  old  process,  the  1922  process?  A.  That 
is  correct. 

Q.  That  is  all  you  needed  to  carry  out  Brookby ’s  patent? 
A.  That  is  all  I  would  say.  That  is  not  my  patent.  I  do 
not  know  what  his  intentions  were. 

449  The  United  States  Patent  No.  1,666,180  applied  for 
by  myself  and  Allison  on  October  23,  1924,  relates  to 
the  process  of  running  a  solution  of  sodium  silicate  into  a 
wet  calcined  gypsum  mix  and  then  allowing  the  mix  to 
harden  in  the  usual  fashion.  It  was  not  necessarv  to  wait  to 
build  a  machine  to  put  that  process  into  operation  before  we 
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filed  for  a  patent.  We  could  have  carried  that  process  out 
on  our  old  equipment.  This  process  also  made  a  lighter 
product,  lighter  than  our  standard  board,  but  rather  a  soft 
one. 

The  Gypsum  Company  has  not  used  the  processes  for 
making  light  weight  boards  which  are  referred  to  jin  Brook- 
by’s  patent  and  Allison’s  and  my  own  patent. 

Q.  “Yet,  while  they  have  not  used  them,  they  applied  for 
patents  for  them  after  you  say  you  invented  an^  reduced 
yours  to  practice.  They  applied  for  these  patents,  took 
them,  and  you  let  two  years  go  by  before  you  evei*  applied. 
That  is  true,  is  it  not?”  “Yes,  sir.”  j 

Q.  “Take  this  last  patent,  this  Roos  and  Alliscin  patent, 
for  which  you  applied  on  October  23, 1924.  How  }ong  were 
you  working  at  that?”  A.  “Is  that  the  one  yoh  just  re¬ 
ferred  to  me?” 

Q.  “Yes.”  A.  “Quite  a  short  time.  I  would  hesitate  to 
say  at  this  time.” 

Q.  “Mr.  Roos,  is  it  not  the  truth  that  through  1922,  1923 
and  1924,  you  were  working  on  lots  of  lightweight  board 
processes?  That  is  what  your  company  was  looking  for, 
was  it  not?”  A.  “I  was  working  on  this  foam  process.” 

Q.  “You  worked  on  the  foam  process,  according  to  your 
Patent  Office  testimony,  down  until  October,  and  then  you 
visualized  for  two  years.  You  did  work  after  that  time  on 
other  light  weight  boards,  did  you  not,  other  inventions, 
where  you  have  patents  now  for  them?”  A.  A  small 
amount  of  work  was  done  on  other  boards,  yes.”  j 

The  Witness:  During  that  time  I  did  not  put  in  applica¬ 
tions  for  other  lightweight  boards  that  I  can  recall, 

450  Q.  Do  you  know  when  Allison  was  employed?  A. 

About  the  first  of  March,  1924,  or  the  15th  of  March, 
1924.  | 

Q.  He  states  that  he  experimented  with  you  several  weeks 
after  he  was  employed  on  stiffening  the  bubble  in  t|he  foam 
process.  Is  that  correct?  A.  He  worked  in  the  laboratory 
on  foam,  and  I  believe  that  he  did  some  work  on  reinforcing 
the  foam,  stiffening  the  foam,  as  you  call  it. 

Q.  He  states  that  his  contribution  was  the  strengthening 
of  the  bubble  by  adding  fine  gypsum  dust  to  the  wgll  of  the 
bubble,  calcined  gypsum.  Do  you  recollect  his  experiments 
with  that?  A.  His  experiments? 
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Q.  Yes.  A.  \Ye  were  both  working  at  that  time.  I  was 
directing  Mr.  Allison  in  the  use  of  these  reinforcing  agents, 
among  which  was  gypsum. 

Q.  He  stated  that  you  were  working  with  dextrine  starch, 
as  I  recollect  it,  to  stiffen  the  bubble,  and  he  was  working 
with  calcined  gypsum,  and  that  the  calcined  gypsum  end 
of  the  job  was  his  contribution.  Is  that  correct!  A.  I  do 
not  think  it  is,  no,  sir.  I  think  that  was  my  original  con¬ 
ception. 

Q.  I  notice  in  looking  over  the  formulae  introduced  in 
evidence  in  your  case  in  the  Patent  Office  that  you  make  no 
mention,  either  in  the  testimony  or  in  the  formulae,  of  the 
strengthening  of  the  bubble  by  the  use  of  a  pow’der,  either 
calcined  gypsum  or  dextrine  starch.  That  testimony  is 
wholly  lacking  in  the  Patent  Office  case,  and  I  assume  that 
in  1922  you  were  not  stiffening  the  bubble  by  the  addition 
of  a  pow’dered  gypsum  or  starch.  Am  I  correct  in  that! 
A.  I  was  using  dextrine  and  gum  arabic. 

Q.  Ah,  but  not  to  stiffen  the  bubble  after  the  bubble  was 
made.  There  is  not  a  w’ord  of  testimony  in  the  Patent  Office 
case,  nor  is  there  anvthing  in  the  formulae  on  which  vou 
support  your  exhibits,  to  show’  that  you  stiffened  the  bubble 
with  either  dextrine  starch  or  calcined  gypsum.  So  I  as¬ 
sume  vou  did  not  have  that  feature  in  1922.  A.  I  certainlv 
%  » 

did,  and  the  specification  of  the  application,  as  I  recall  it, 
show’s  it. 

Q.  But  you  wrote  the  application  in  August,  1924,  after 
Allison's  work.  Is  not  that  true!  A.  Yes,  sir;  that  is 
correct. 

451  Mr.  Rose:  “By  the  way,  Mr.  Hansen,  have  you 
produced  Allison’s  original  application,  in  w’riting, 
for  employment  with  the  Gypsum  Company. 

Mr.  Hansen:  “We  cannot  find  it.  No  one  seems  to  know 
w’hether  it  w’as  a  written  application  or  not.  Allison  testi¬ 
fied  that  it  w’as  a  w’ritten  application,  but  we  have  had  the 
records  searched  at  Fort  Dodge  and  also  at  the  Chicago 
office,  and  there  is  no  record  of  any  written  application  from 
Mr.  Allison.” 

Mr.  Rose:  “I  only  asked  for  it  because  he  testified  in 
June  that  he  made  his  application  in  w’riting.” 

Mr.  Hansen:  “That  was  in  1924.” 
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By  Mr.  Rose :  | 

Q.  Before  Allison  was  employed,  you  knew  from  his  ap¬ 
plication  that  he  was  an  Anaconda  man,  did  you  not?  A. 
Naturally,  his  address  would  be  on  the  application. 

The  Witness :  During  the  years  1922,  1923  and  1924,  the 
Gypsum  Company  was  trying  to  make  a  lightweight  board 
and  to  replace  sawdust  as  well  as  to  make  a  cheaper  prod¬ 
uct.  I  understand  that  the  wallboard  end  of  our  lousiness  is 
the  profitable  end.  We  do  not  make  so  much  gioney  on 
gypsum  tile.  During  the  years  1922,  1923  and  |1924,  our 
concern  was  looking  for  a  lightweight  board  among  other 
things  that  would  stand  up  and  be  a  little  better  than  any¬ 
thing  else  on  the  market.  A  lightweight  gypsijim  board 
would  also  save  material,  and  so  long  as  it  wgs  strong 
enough  and  did  the  work,  it  appealed  to  the  purdhaser  be¬ 
cause  it  was  light,  and  therefore  there  was  an  endeavor  on 
our  part  in  those  years  to  get  a  lightweight  board. 

452  Q.  So  your  research  department  was  directed  in 
that  direction,  was  it  not?  A.  We  had  no j  research 
department. 

Q.  But  you  were  researching  all  the  time,  and  the  result 
was  that  you  were  taking  out  patents  on  every  lightweight 
process  of  making  board  that  you  could  think  of,  grere  you 
not?  You  did  not  fail  to  make  an  application  for  a  patent 
on  any  lightweight  product  that  you  people  thought  of,  did 
vou?  A.  I  cannot  say  as  to  that.  i 

Q.  The  only  one  that  you  did  not  apply  on  was  your  own. 
Is  not  that  true  ?  A.  It  is  true  that  I  did  not  apply  on  my 
own,  yes. 

Q.  And  the  reason  is  that  you  did  not  have  the  ihvention 
until  1924,  the  spring.  You  could  not  make  it  work.  Is  not 
that  true  ?  A.  No,  sir,  that  is  not  true.  I  could  not  produce 
the  foam  in  a  continuous  fashion  in  a  continuous  ijnachine. 

Q.  You  could  not  produce  a  foam  that  was  strong  enough 
until  Allison  came  from  Anaconda  with  flotation,  and 
showed  you  how  to  do  it.  Is  not  that  so?  A.  No,  sir. 

Q.  Do  you  mean  to  say  to  me  in  this  court  that  tne  great 
Gypsum  Company,  with  their  mechanical  engineers  and 
their  unlimited  money,  would  let  you  fool  along  for  21  or 
22  months  inventing  some  simple  machine,  when  you  had 
an  invention  in  1922  ?  Is  that  what  you  ask  us  all  to  believe  ? 

Mr.  Hansen:  I  object  to  this  statement  about  j  fooling 
along,  and  I  move  that  it  be  stricken  from  the  record. 
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Mr.  Rose: 'I  will  relieve  you  from  embarrassment  by 
withdrawing  the  question.  I  think  it  is  proper,  however. 

By  Mr.  Rose : 

Q.  Do  you  mean  to  say  to  this  Court  and  to  me  that  the 
Gypsum  Company  permitted  you,  a  chemist,  after  you  had 
made  an  invention,  to  visualize  a  machine,  to  work  along 
as  you  have  testified  to,  when  they  had  their  mechanical 
department  and  their  expert  men  and  the  finances  to  have 
that  job  done  in  a  few  months  ?  That  is  what  you  are  telling 
us,  is  it?  A.  I  am  telling  you  this,  Mr.  Rose,  that  a  chemist, 
myself,  had  to  determine  the  fundamentals  of  how  to  make 
that  foam,  and  that  foam  generator,  and  the  difficulties  con¬ 
nected  with  the  production  of  that  foam  in  a  continuous 
fashion,  in  order  to  make  this  product,  and  they  were  look¬ 
ing  to  me  to  develop  this  process  and  this  machine.  Without 
those  fundamentals,  they  could  not  design  the  machine. 

Q.  There  was  nothing  chemical  in  this  process  except 
the  making  of  a  tenacious  foam.  That  is  all  there  was  in  it, 
because  anvbodv  could  mix  a  foam  with  a  cement,  could  he 
not?  A.  The  foam  was  certainly  a  chemical,  and  anybody 
could  mix  a  foam  with  a  cement. 

It  is  mv  recollection  that  Allison  contributed  the  idea  of 
the  baffles  which  he  placed  in  the  corners  of  the  foam 
453  cell,  or  foam  generator,  figure  4  of  the  machine, 
Roos’  Exhibit  No.  16.  This  was  an  important  con¬ 
tribution.  Allison  also  contributed  the  sakia  wheel,  or  the 
measuring  device,  figure  3  of  the  machine,  Roos’  Exhibit 
No.  16.  It  is  true  that  Allison  contributed  to  the  foam  gen¬ 
erator  in  the  final  stage. 

Q.  Did  he  not  tell  you  that  he  had  seen  them  worked  at 
Anaconda?  Be  frank  about  this.  A.  I  am  frank.  He  did 
not. 

Q.  Did  he  not  tell  you  that  he  worked  in  the  research  de¬ 
partment  of  Anaconda,  their  laboratories,  and  was  familiar 
with  the  flotation  process  of  extracting  air  by  bubbles? 
A.  He  told  me  he  worked  in  the  laboratories  of  the  Ana¬ 
conda  Copper  Company. 

Q.  And  he  told  you  how  to  stiffen  the  foam  or  bubble  by 

adding  certain  things  to  the  foam,  did  he  not?  A.  He  cer- 

tainlv  did  not. 

* 

Q.  You  knew  that  the  process  at  Anaconda  of  extracting 
these  fine  particles  attaching  themselves  to  the  foam 
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strengthened  the  bubble,  did  you  not?  A.  It  did  anything 
but  strengthen  the  bubble.  It  broke  the  bubble. 

Q.  It  did  break  the  bubble?  A.  I  would  thipk  so. 

Q.  Did  Allison  tell  you  how  to  make  it  tenaciou^?  A.  No, 
Allison  did  not  tell  me  how  to  make  it  tenacious.  He  con¬ 
tributed  this  baffle,  which  broke  up  vortexing  in  thb  cell.  He 
contributed  to  the  improvement  in  the  quality  of  the  foam. 


Allison  also  contributed  the  measuring  device  dr  solution 
feeder  figure  3  of  the  machine,  Roos’  Exhibit  No.  jI6.  I  con¬ 
tributed  the  rest  of  the  machine  Roos’  Exhibit  N<>-  16,  and 
I  did  not  get  any  mechanical  assistance  from  Birdgey  or  any 
one  else  on  this  job  until  later  on.  I  did  not  djiscuss  the 
machine,  Roos’  Exhibit  No.  16,  nor  get  a  drawing  of  the 
same  from  Birdsey  before  I  touched  it.  The  firgt  drawing 
of  this  machine,  however,  was,  I  believe,  made  id  the  Chi¬ 
cago  office  after  we  started  working  upon  it.  We  Started  the 
machine  before  we  had  the  regular  engineering  blue  print 
drawings.  However,  I  had  made  some  sketches.  tThe  whole 
machine  was  a  transitory  operation  of  evolution  apd  change, 
and  so  forth.  The  original  set-up  was  not  covered  by  a  blue 
print.  When  I  speak  of  original  set-up,  I  do  not  mean  the 
little  thing  that  I  had  in  the  laboratory.  I  mead  the  ma- 
chine  that  was  put  up  on  the  second  floor  of  the  board  plant 
and  put  in  operation.  Mr.  Pfeffer,  Mr.  Allison  add  the  me¬ 
chanics  around  the  Fort  Dodge  plant  knew  about  jthe  build¬ 
ing  of  the  machine,  Roos’  Exhibit  No.  16,  at  the  tiime  it  was 
being  built. 


Q.  “  When  did  you  start  to  build  it.”  A.  “Thej first  cells 
that  were  put  up  on  the  second  floor  of  this  plantj  were  put 
up  there  along  in  April  or  May  of  1924,”  | 

Q.  “Mr.  Roos,  you  were  awarded  reduction  tq  practice 
in  the  Patent  Office  by  the  Board  of  Appeals  of  tihat  Office 
on  certain  tile  that  you  made,  but  which  were  not  pffered  in 
evidence,  and  on  certain  cylinders  that  were  madej  from  the 
same  mix  as  the  tile  were  made  from,  which  cylinders  were 
not  offered  in  evidence,  your  formula  for  the  leaking  of 
those  products  being  Roos  exhibit  5.  Is  that  correct?”  A. 
“Yes,  sir.”  ! 

Q.  “Has  the  Gypsum  Company  ever  manufactured  tile 
under  that  formula?”  A.  “Yes.” 

Q.  “Commercial  tile?  Have  they  ever  put  thqm  out  in 
use?”  A.  “That  is  to  say,  they  have  made  partition  tile 
with  foam  in  commercial  use.” 
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Q.  “When  did  they  start  to  make  tile  under  this  process 
of  yours ?”  A.  “First  we  made  them  in  1922.” 

Q.  “No ;  you  misunderstand  me.  Your  experiments  have 
been  testified  to.  Now  I  am  asking  you  whether  the  Gypsum 
Company,  in  practice,  have  ever  made  those  tile  under  your 
process  and  put  them  on  the  market?”  A.  “Yes,  sir;  they 
have.” 

Q.  “Are  they  making  them  now?”  A.  “Yes,  sir;  they 
are.” 

Q.  “Where  are  they  making  them?”  A.  “At  Fort 
Dodge.” 

Q.  “When  did  they  start  to  make  them  commercially?” 
A.  “My  recollection  is,  along  in  19*25  or  1926.” 

I  would  expect  Mr.  Brookby  to  know  when  the  Gypsum 
Company  started  to  manufacture  gypsum  tile  commercially 
under  the  process  in  issue,  and  Mr.  Brookby  testified  in 
the  Patent  Office  proceedings  that  they  were  then,  at  the 
time  he  so  testified  which  was  in  February,  1926,  contem¬ 
plating  making  gypsum  partition  tile  under  the  process  in 
issue  commerciallv. 

mt 

Q.  “So  that  if  you  reduced  to  practice  in  1922,  the 
455  Gypsum  Company  did  not  start  to  manufacture  those 
products  and  put  them  on  the  market  until  about 
1926,  is  that  right?”  A.  “Yes,  sir.” 

The  Witness!:  The  formula,  Boos’  Exhibit  No.  5,  states 
that  I  used  saponin,  gum  arabic,  water,  and  gypsum  in  the 
making  of  the  tile  which  I  made  in  the  laboratory  in  1922. 
They  were  made  with  a  foam  produced  from  saponin  and 
gum  arabic.  Our  old  standard  tile  were  made  simply  from 
gypsum  and  water. 

Q.  “So  that  the  chemical  composition  of  this  new  product 
was  different  from  the  old  product  in  that  respect.  That  is 
correct,  is  it?”  A.  “Yes,  sir;  in  respect  to  that  additional 
material.” 

Q.  “That  additional  element.  You  determined  that  the 
addition  of  those  elements  to  some  extent  changed  the  char¬ 
acter  of  the  product;  did  you  not?”  A.  “That  is  correct.” 

Q.  “You  found  that  the  introduction  of  saponin  and  gum 
arabic  interfered  with  the  setting  of  the  product?”  A. 
“No,  sir;  not  particularly.” 

Q.  “Did  Mr.  Brookby  ever  discuss  that  with  you?”  A. 
“I  believe  he  did;  yes.” 


I 

I 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL.  387 

I 

j 

Q.  “Did  your  views  differ  from  his  on  that  Subject?” 
A.  “My  views  or  my  recollection  is  that  there  whs  appre¬ 
ciably  no  effect  on  the  setting  time  by  the  effect  of  these 
materials.” 

\  Q.  “When  you  made  this  product  first  in  1922j,  you  did 
not  know  then,  did  you?  I  mean,  you  did  not  knpw  about 
that?”  A.  “I  knew  of  gum  arabic  and  its  effect  on  gyp¬ 
sum.”  j 

Q.  “Did  you  know  what  the  effect  of  saponin  oif  gypsum 
was?  A.  “Not  until  I  tried  saponin.” 

Q.  “Not  until  you  tried  it.  In  other  words,  you  were 
making  a  product  as  to  which,  if  you  were  going  jto  put  it 
out  commercially  or  put  it  out  for  use,  put  it  into  |:he  chan¬ 
nels  for  which  it  was  made,  you  would  not  be  able  to  tell 
just  how  those  new  elements  in  it  would  change  tl^e  utility, 
the  permanency  and  usefulness  of  the  article  from  your  old 
material,  your  old  product?”  A.  “Yes,  sir;  I  had  a  very 
good  idea. 9 1  j 

Q.  “Well,  you  had  an  idea?”  A.  “And  I  had  experi¬ 
ence.” 

Q.  “You  did  not  have  the  experience  of  having  it  in  use; 
did  you?”  A.  “I  had  the  experience  of  knowing  wjhat  gum 
arabic  would  do  with  gypsum.  It  had  a  very  beneficial 
effect  on  gypsum.” 

I  might  have  talked  to  Mr.  Brookbv  about  an  invention 
as  set  forth  in  Patent  No.  1,764,824  issued  to  Hiarry  E. 
Brookbv  and  George  D.  King  of  Chicago,  and  assigned  to 
the  United  States  Gypsum  Company,  the  application  for 
which  was  filed  May  8,  1925.  This  patent  relates  toi  cellular 
structural  material.  In  this  patent,  Mr.  Brookby,  nhy  supe¬ 
rior  states:  “Saponaceous,  mucilagenous,  gum-y,  glutinous 
material,  substances  giving  a  colloidal  effect,  as  well  as  com- 
mercial  gypsum  retarders,  have  heretofore  been  eijnploved 
to  entrain  gas  in  plastic  mixtures;  but  such  substances  do 
not  confine  their  influence  or  the  gas  evolution  to  the  inter¬ 
faces  of  the  cellular  structure  about  the  gas  bubble.  Such 
substances  mentioned  are  also  soluble  in  water,  will  go  into 
solution,  and  in  solution  will  interfere  with  the  nortnal  set- 
ting  of  the  gypsum  base.”  I  do  not  agree  with  this  state¬ 
ment  of  Mr.  Brookbv ’s.  It  is  true  that  he  was  my  superior 
at  the  time. 

456  I  testified  in  the  Patent  Office  proceeding  that  gum 
arabic  had  a  very  beneficial  hardening  effect  on  gyp- 
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sum  tile,  and  that  the  saponaceous  material  had  little  or  no 
effect,  as  a  material  itself,  on  the  strength,  and  it  would 
cause  no  difficulty  with  the  product.  When  I  made  that 
statement  in  the  Patent  Office  proceeding,  however,  it  is 
true  that  I  had  not  this  new  product  in  the  shape  of  tile 
out  on  the  market  in  any  volume,  and  I  had  not  at  that  time 
gathered  experience  in  the  use  of  it. 

Q.  “Now  we  find  your  superior,  Mr.  Brookby,  making 
this  statement  after  some  experience  in  the  use  of  this  prod¬ 
uct.  Would  vqu  not  be  inclined  to  revise  vour  testimony  on 
that  point  to  some  extent  which  you  gave  in  the  Patent 
Office.”  A.  “Xot  in  regard  to  saponin,  soap-bark  or  gum 
arabic.  Of  course,  I  am  speaking  of  appreciable  amounts 
of  retardation,  or  any  real,  practical  effect.” 

I  was  not  consulted  concerning  Patent  Xo.  1,733,741,  is¬ 
sued  to  William  E.  Lovett  of  Port  Clinton,  Ohio,  assigned 
to  the  United  States  Gypsum  Company,  and  referring  to  a 
method  of  and  machine  for  making  plasterboard.  The  ap¬ 
plication  was  filed  on  August  3,  1927,  Serial  Xo.  210,328. 
This  patent  was  not  discussed  with  me  when  it  was  issued. 
Mr.  William  E.  Lovett  is  a  board  superintendent  of  the 
Gypsum  Company  at  one  of  our  eastern  mills. 

Q.  “In  this  patent,  this  statement  is  made: 

‘The  use  of  a  foam  to  produce  lightweight  core  for  plas¬ 
terboard  by  using  standard  machines  has  met  with  difficulty. 
Under  the  old  process,  if  more  than  one  and  one-half  cubic 
feet  of  foam  is  added  to  1,000  square  feet  of  board,  the  use 

of  the  excess  foam  occasionally  causes  blisters  or  blankets 

• 

of  bubbles  separating  the  core  from  the  paper  cover.  This 
is  due  to  the  incomplete  incorporation  of  the  foam  into  the 
water-stucco  mix.  Such  a  condition  is  serious,  as  it  is  often 
not  apparent  until  after  the  decoration  has  been  applied  to 
the  wallboard,  when  the  humidity  of  the  water  and  the  deco- 
rative  material  causes  an  expansion  of  the  paper  covering 
of  the  board,  which  in  turn  causes  a  bulging  of  the  surface, 
producing  a  defective  wall.’ 

Do  you  agree  with  that  statement  in  the  Lovett  patent?” 
A.  “In  general,  if  foam  is  not  properly  incorporated  within 
the  core,  it  may  give  trouble  with  bond.” 
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Q.  “It  is  apparent,  is  it  not,  Mr.  Roos,  that  this!  process 
which  you  say  you  invented  in  June,  1922,  and  reduced  to 
practice  in  the  summer  of  1922,  was  used  to  makfe  a  pro¬ 
duce  ;  and  about  that  product  you  really  did  not  know  very 
much  as  to  all  these  things  that  we  have  beenl  talking 
about.’ ’  A.  “I  certainly  knew  all  about  the  product  itself. 
There  were  difficulties  connected  with  blending  th^t  foam 
within  the  gypsum  mass,  and  machine  difficulties  connected 
with  the  incorporation  of  that  foam  in  the  plastic  njass.” 

457  It  is  true  that  I  did  testify  in  the  Patent  Office 
proceeding  that  the  tile  which  I  made  under  t^ie  proc¬ 
ess  in,  issue  in  the  laboratory  in  1922,  and  which  wtere  sub¬ 
sequently  lost  and,  therefore,  not  produced  in  thej  Patent 
Office  proceeding,  was  a  commercial  tile,  an  excellent  tile, 
and  a  hard  tile  because  it  had  gum  arabic  in  it,  Und  it  is 
true  that  I  based  this  opinion  upon  the  comprgssional 
values  of  those  cylinders  which  were  made  from  t^ie  same 
mix.  It  is  also  true  that  at  that  time,  with  respect  to  parti¬ 
tion  tile,  our  company  had  a  contract  with  the  Underwrit¬ 
ers’  Laboratories  under  the  terms  of  which,  for  aj  consid¬ 
eration  paid  by  our  company,  the  Underwriters’  Labora¬ 
tories  tested  and  inspected  our  material.  When  pur  tile 
were  sold  on  the  market  they  did  not  have  the  Underwrit¬ 
ers’  label  on  them,  but  our  advertising  literatur 
the  “Red  Book”  which  we  distributed  to  our  t 
that  our  gypsum  tile  and  other  gypsum  products  chine  up 
to  the  standards  of  the  Underwriters’  Laboratories  and  it 
was  true  that  our  gypsum  articles  came  up  to  the  standards 
of  and  were  tested  by  the  Underwriters’  Laboratories. 

Q.  “So,  then,  we  have  this  situation  confronting  ujs — that 
when  you  made  those  tests  on  cylinders  in  1922 — I  am  talk¬ 
ing  about  the  one  little  thing  the}’  gave  you  a  reduction  to 
practice  on — you  made  four  tiles.  Out  of  the  mix  that  made 
those  tiles  you  made  a  few  little  cylinders,  and  tgen  you 
took  the  cvlinders  and  dried  them  and  crushed  them;  and 
because  those  cylinders  stood  up  to  a  certain  pressure  test 
you  said  that  that  tile  was  a  commercial  tile.  Now,  that  is 
your  case;  is  it  not?”  A.  “That  is  correct.” 

i 

I 

The  Witness:  The  gypsum  board  which  was  sold! by  the 
United  States  Gypsum  Company  had  a  label  on  it  ^nd  on 
that  label  was  the  stamp  of  the  Underwriters’  Laboratories. 
This  stamp  indicated  that  it  was  approved  by  the  Under- 


*e,  including 
•adei  stated 
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writers’  Laboratories  and  that  it  had  been  subjected  to 
their  tests. 

Q.  ‘‘The  effect  of  this  was  this,  was  it  not,  that  you  peo¬ 
ple,  the  Gypsum  Company,  were  making  your  own 
45S  little  tests  in  your  factory;  for  instance,  the  test  you 
referred  to  vesterdav  as  a  quality  test.  You  testi- 
tied  twice  yesterday  that  this  breaking  of  the  cylinder  in 
your  factory  was  a  quality  test,  and  the  purpose  of  it  was 
to  see  that  the  quality  of  your  product  was  up  to  standard, 
but  while  you  were  making  that  quality  test  in  your  own 
factory,  vou  were  reiving  on  the  very  exhaustive  tests  of 
your  product  made  by  the  Fire  Underwriters,  were  you 

not?”  A.  “Our  own  tests  were  more  exhaustive.  Thev 

•> 

were  continual.  Thev  were  more  exhaustive  than  the  Un- 
derwriters’  tests.” 

Q.  “What  were  those  tests?  You  have  not  told  us  about 

those.  Take  tile.”  A.  “I  told  vou  about  our  daily  control 

*  * 

svstem.  We  made  tests  every  dav.” 

•  *  f 

Q.  “I  understand  that,  certain  tests  regarding  the  quality 
of  the  material,  but  you  have  not  testified  that  the  United 
States  Gypsum  Company  tested  the  product  in  the  way  the 
Underwriters’  Laboratories  tested  it.  Did  vou  ever  make  a 

w 

water  test  in  vour  laboratory,  on  either  wallboard  or  tile?” 
A.  “No,  sir.” 

Q.  “Did  you  ever  take  a  whole  tile  and  subject  the  tile, 
not  a  cylinder  made  from  the  mix,  but  the  tile  itself,  to  a 
compression  test  in  your  mill?”  A.  “No,  sir;  we  did  not, 
to  mv  recollection.” 

Q.  “This  is  true,  that  the  Fire  Underwriters  would  not 
test  a  cylinder  from  your  mix,  but  when:  they  made  the  test, 
thev  took  the  article  itself.  Is  that  correct?”  A.  “Yes,  I 
believe  it  is.” 

Q.  “That  is  one  of  the  rules  of  the  contract  you  entered 
into  with  thepi.  So  that  the  Court  may  understand,  and  the 
evidence  will  show  the  difference  in  these  products,  I  am 
referring  to  the  tile  made  under  your  process,  and  the 
standard  process  that  you  were  using  in  your  factory  at 
that  tijne.  The  standard  process  made  a  tile  that  was 
459  gypsum  and  water.  Your  process  made  a  tile  that 
mixed  a  foam  made  from  saponin  and  gum  arabic 
and  then  mixed  with  the  gypsum  slurry,  so  that  you  had  a 
porous  product,  it  that  right?”  A.  “Yes.” 
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The  Witness :  The  tile  which  I  made  in  the  laboratory  in 
1922  was  not  a  solid  tile.  It  was  a  cored  tile.  It  was  12" 
high,  30"  long,  and  4"  wide.  Running  longitudinally  with 
this  tile  there  were  holes  running  through  the  [tile.  The 
cylinders,  however,  were  2"  in  diameter  and  4"  high  so  that 
when  we  broke  a  cylinder  we  broke  a  solid  object  and  when 
we  broke  a  cylinder  the  pressure  was  straight  dhwn  on  it. 
When  one  breaks  a  tile  under  pressure,  however,  he  gets 
a  combination  of  down  pressure  with  possibly  some  side 
pressure.  When  a  partition  tile  is  tested  for  compression 
it  is  customary  for  it  to  split  right  down  the  center  of  the 
tile.  Such  a  split'  involves  a  separation  of  the  t\yo  sides  of 
the  tile  so  that  when  pressure  is  applied  to  a  tile  which  con¬ 


tains  core  holes  the  force  would  all  be  downward 


might  be  some  bulging  of  the  sides.  I  could  not  say.  The 


but  there 


core  holes  are  round  and  at  the  top  of  the  uppeij 
would  have  an  arching  effect  and  when  you  put 
sure  on  the  top  the  tendency  of  the  pressure  wduld  be  to 
push  out  the  arches. 


core  you 
the  pres- 


Q.  “You  made  this  compression  test,  to  which j you  have 

testified,  on  these  cylinders.  Now  I  am  going  to  ask  you 

this.  You  have  already  testified  as  to  what  tile  ^ere  used 

for.  You  say  the  compression  test  demonstrated  to  you 

that  it  was  a  satisfactory  tile.  I  am  asking  yoii  whether 

that  test  showed  vou  that  vour  tile  would  stand  the  fire  and 

»  *  # 

water  test.  Did  that  test  show  vou  that  vour  tile  would 

*  * 

stand  the  fire  and  water  test?”  A.  “That  test  naturally 
would  not  show  that.” 

460  Q.  “Then  you  admit  that  the  test  you  made  would 
not  show  that  your  tile  would  stand  the  fire  and  water 
test  that  the  Underwriters’  Laboratories  put  on  v<iur  stand¬ 
ard  product  for  you.  Do  you  say  that  that  test  \fhich  you 
made,  the  compression  test,  showed  you  that  youij*  tile  was 
suitable  and  satisfactory  for  use  for  a  non-bearing  parti¬ 
tion  wall  in  a  fireproof  building?”  A.  “Yes.”  j 
Q.  “Why?”  A.  “On  account  of  our  experience  with 
tile  that  had  been  made  before.” 

Q.  “You  just  testified  that  the  test  you  madd  did  not 
show  you  that  your  tile  would  stand  the  fire  and  wjater  test, 
and  you  know  that  you  could  not  put  a  tile  in  a  [fireproof 
building  until  it  has  been  demonstrated  that  it  wfill  stand 


26— 6140a 
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that  test.  Is  not  that  true?”  A.  “Are  vou  speaking*  of 
1922?” 

Q.  “I  am  speaking  of  the  year  1922,  or  now?”  A.  “I 
am  not  certain  as  to  that. 

Q.  “Mr.  Roos,  I  want  to  be  fair  with  you.  You  have  just 

said  that  the  breaking  of  the  cvlinder  did  not  indicate  to 

you  that  your  tile  would  stand  the  fire  and  water  test.  Then 

in  the  next  breath,  when  I  ask  you  if  that  test  indicated 

to  you  that  you  could  put  that  tile  in  a  partition  wall  of  a 

fireproof  building,  you  say  yes,  when  you  know  that  the  fire 

and  water  test  is  one  of  the  tests  it  must  stand  up  under, 

and  when  vou  have  admitted  that  it  did  not  indicate  to  vou 
*  •> 

that  it  would  stand  up  under  it.”  A.  “I  do  not  know  that 
all  the  city  codes  require  it.” 

Q.  “I  am  not  talking  about  city  codes.  You  were  op¬ 
erating  under  a  contract  with  the  Underwriters’  Labora¬ 
tories,  and  vou  were  selling  vour  goods,  and  if  I  were 
building  a  building  and  wanted  to  put  your  tile  in,  I  would 
look  at  the  approval  of  the  Underwriters’  Laboratories, 
and  would  take  it  on  that  representation.  So  that 
when  you  were  marketing  your  goods,  you  did  have  to 
come  up  to  the  standard,  did  you  not,  or  else  sell  an  in¬ 
ferior  product?”  A.  “We  used  the  Underwriters’  Labora¬ 
tories  as  a  helpful  sales  proposition  in  some  fashion.  It 
was  not  compulsory.” 

Q.  “Do  you  think  you  could  put  labels  on  your  wallboard 
and  sell  your  tile  on  the  representation  that  it  had  passed 
those  standard  tests,  and  then  not  see  that  they  were  made? 
You  do  not  mean  to  say  that  you  could  deceive  the  pur¬ 
chasers  of  your  products,  do  you?”  A.  “No,  but  I  say 
this,  that  we  are  not  using  the  Underwriters’  service  on 
either  of  these  products  today.” 

Q.  “Nor  is  anybody  else.  You  have  all  quarreled  with 
the  Underwriters.  You  have  all  pulled  out  today.  You 
testified  yesterday,  I  think,  that  you  pulled  out  about  1930. 
I  am  talking  about  what  you  did  in  1922, 1923  and  1924,  dur¬ 
ing  the  period  we  are  interested  in.  This  tile,  when  you 
put  them  in  walls,  have  to  be  plastered,  do  they  not?”  A. 
“Not  alwavs.” 

461  Q.  “Generally;  your  ordinary  partition  tile  is  in¬ 
tended  to  be  plastered  over,  is  it  not?”  A.  “Lots 
of  them  are  not.’ 

Q.  “Some  of  them  are?”  A.  “Yes,  sir.” 
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Q.  “I  am  asking  you  whether  that  compression  test, 
which  you  say  you  made,  indicates  to  you  that  your  tile 
would  stand  the  test  of  the  adherence  of  piaster  to  it,  and 
remain  bonded  to  the  plaster  in  a  partition  wall?”  A. 
“That  specific  test  does  not.”  j 

Q.  “You  have  testified  that  one  of  the  commercial  uses 
of  this  product  is  that  it  stands  plaster.  I  am  asking  you  if 
this  test  you  made  indicates  that  plaster  would! adhere  to 
your  tile?”  A.  “This  compression  test  we  madq  did  not.” 

Q.  “Does  that  compression  test  which  you  ifiade  show 
you  that  the  addition  of  soluble  saponin  or  soapb^rk,  which 
you  added  in  your  process,  would  not  cause  etfior|escence  ?  ” 
A.  “Making  the  crushing  tests  on  cylinders  would  not 
show  that.” 

Q.  “Does  that  compression  test  which  you  njade  show 
that  the  tile,  when  in  use,  would  not  disintegrate  after  a 
length  of  time?”  A.  “It  would  show  that  it  hacf  sufficient 
strength,  and  at  least  strength  equal  to  the  tilej  we  w^ere 
making,  which  was  a  sufficient  conclusion  to  m<^  that  the 
material  was  permanent. 

Q.  I  want  to  ask  you  specifically — I  have  asked  you  a 
fair  question,  and  I  want  a  fair  answer.  I  will  afek  the  re¬ 
porter  to  read  the  question. 

The  reporter  read  the  question  as  follows :  j 

“Q.  Does  that  compression  test  which  you  mkde  show 
that  the  tile,  when  in  use,  would  not  disintegrate  after  a 
length  of  time?”  A.  “That  test  by  itself  would  not,  but 
the  inference  I  would  draw  from  it  would.” 

Q.  “But  you  admit,  outside  of  your  own  inference, 
that  the  test  would  not  show  you?”  A.  “Yes,  siij.” 

Q.  “Does  that  compression  test  show  you  that  tile  used 
in  a  non-bearing  wall  saturated  with  water  would  be  ca¬ 
pable  of  sustaining  its  own  weight?”  A.  “iTes,  sir.” 
462  Q.  “Saturated  in  water?”  A.  “You  are  speak¬ 
ing  of  the  tile  itself?” 

O  j 

Q.  “I  am  speaking  of  the  tile.  I  am  asking  you  if  the 
compression  test  on  that  cylinder  shows  you  that  the  tile 
saturated  with  water  would  be  capable  of  sustaining  its 
own  weight  in  the  wall,  that  is,  if  you  had  a  wall  ip?”  A. 
“Yes,  I  think  it  does.” 

Q.  “Why?”  A.  “Because  it  is  well  known  that  the  dry 
strength  of  the  cylinder  has  a  definite  ratio  to  the  wet 
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strength  of  the  cylinder,  and  as  they  were  within  our  own 
specifications  and  requirements,  I  was  quite  sure  that  that, 
tile  when  saturated  would  sustain  its  own  weight  in  a  wa1!. 

Q.  “When  you  make  that  answer  to  me,  you  are  draw¬ 
ing  on  your  experience  that  you  had  with  the  old  gypsum 
tile  and  the  gypsum  cylinder,  but  I  have  already  called 
your  attention  to  the  fact  that  you  had  a  new  product,  with 
several  elements  in  it  which  were  not  in  your  other  prod¬ 
ucts,  and,  as  I  understand  your  position,  you  are  assuming 
that  this  new  product,  porous,  full  of  bubbles,  with  saponin 
and  gum  arabic  in  it,  which  your  old  stuff  did  not  have  at 
all — you  are  assuming  that  those  different  elements,  and 
the  double  nature  of  this  thing — you  are  assuming  that  it 
would  act  just  like  your  old  product.  What  right  have  you 
to  do  that?”  A.  “I  am  drawing  on  my  knowledge,  my 
fundamental  knowledge  of  gypsum.” 

Q.  “I  concede  your  knowledge  of  gypsum,  but  I  say  to 
you  that  when  you  experimented  in  1922  you  did  not  have 
any  fundamental  knowledge  of  gypsum  with  the  action  of 
saponin  upon  it,  and  gum  arabic,  and,  in  addition  to  that  a 
porous  material  full  of  holes.  You  had  not  had  any  experi¬ 
ence  with  that  thing,  had  you?”  A.  “I  was  well  acquainted 
with  gum  arabic  and  I  was  enough  of  a  chemist  to  know 
something  about  the  action  of  saponin  and  soap- 
463  bark,  and  to  know  what  to  expect.” 

Q.  “You  had  ideas  about  it,  but  when  you  testify 
on  an  important  matter  of  this  kind  you  are  supposed  to 
know  and  be  reasonably  certain,  at  least,  of  what  you 
are  testifying.  Is  that  not  a  fair  proposition?”  A.  “That 
is  what  I  am  doing.” 

Q.  “You  had  had  no  experience  on  what  the  results  of  a 
chemical  mixture  of  gypsum,  saponin,  glue,  bubbles — you 
had  had  no  experience  on  what  the  chemical  relations  of 
those  things  were,  because  you  just  made  the  product.  You 
knew  about  the  different  elements.  I  know  that  you  knew 
gum  arabic  and  saponin,  but  you  did  not  know  what  was 
going  to  result  when  you  put  those  things  together  and 
then  started  to  use  that  product  for  what  you  had  been 
using  a  different  kind  of  product,  now  did  you?  You  didn’t 
know  it?”  A.  “Subject  to  my  experience  as  a  chemist, 
and  knowledge  as  a  chemist,  that  is  what  I  knew.” 

Q.  “Just  to  be  fair  about  it,  you  thought  it  would  be  all 
right — mavbe  it  will  be,  but  von  did  not  know  it.  You  had 

o  *  7  * 
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not  had  any  experience  to  know,  had  you?”  A.  “I  had 
with  gum  arabic,  but  not  with  saponin.”  j 

Q.  “But  with  the  mixture,  I  am  talking  about,  you  had 
not  had  the  experience  with  the  mixture?”  A.  ^No,  I  had 
not.”  I 

Q.  “Is  it  at  all  strange  that  Mr.  Brookby  came  along  in 
two  or  three  years  after  you  started  to  work  thijs  process, 
and  under  oath,  on  application  in  the  Patent  Office,  and  in 
the  patents  that  they  get,  make  the  statement  that  these 
substances,  some  of  which  are  in  your  product,  it  has  been 
discovered,  have  certain  influence  upon  the  product?  Is 
that  a  strange  thing?”  A.  “In  a  fashion,  yes,  due  to  the 
fact  that  they  were  speaking  generally  of  quite  a;  group  of 
material.” 

464  Q.  “Can  you  give  me  the  chemical  formula  for 
saponin?”  A.  “No,  sir;  I  cannot.  It  is  j  a  rather 
complex  chemical  compound.” 

Q.  “Then  why  would  you  undertake  to  say  that  you 
would  know  what  it  would  do  in  a  product?”  A.  1 ‘ Because 
I  know  its  action.” 


Q.  “Until  you  had  had  experience  of  use?”  A.  “Until 
I  had  tried  it  out  in  the  laboratory.” 

465  Q.  “Mr.  Boos,  there  is  just  one  other  feature  I 
want  to  ask  you  about.  You  testified  that  ^ou  spent 
all  this  time  visualizing  a  wall  board  machine.  That  was 
only  one  of  the  uses.  This  process  of  yours  could  be  used 
for  anything.  You  could  have  done  all  sorts  of  things  with 
it,  made  anything  with  it.  But  you  justified  that  lc|ng  delay 
in  filing  an  application  for  your  patent  on  the  theory  that 
you  were  visualizing  and  working  on  a  machine!  to  do  a 
specific  thing.  You  could  have  hitched  that  process  up  to 
your  tile  proposition  over  night,  could  you  not?”  jA.  “No, 
sir;  I  could  not.” 

Q.  “You  just  had  a  bunch  of  molds  going  along  there, 
and  you  had  mixers,  and  it  would  have  been  a  very  simple 
matter,  even  by  hand,  to  have  mixed  your  foam  upl,  just  as 
you  did  in  your  experiments,  and  put  it  into  molds?”  A. 
“To  have  done  it  by  hand  would  have  cost  considerably 
more.” 

Q.  “We  might  disagree  about  that,  experts  mifeht,  but 
what  I  am  saying  to  you  is  that  you  could  have  m^de  this 
tile  if  you  had  an  invention,  and  your  experiment  ^as  suc¬ 
cessful,  you  could  have  made  this  tile  and  put  itj  on  the 
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market,  could  you  not?”  A.  “If  I  had  had  this  continuous 
foam  generator,  and  the  rest  of  the  equipment.” 

Q.  “It  was  only  a  few  years  ago  that  you  made  your  tile 
entirely  by  hand  batches.  Is  not  that  right?”  A.  “It  was 
a  great  many  years  ago.” 

Q.  “How”  many?”  A.  “I  could  not  give  you  the  date.” 

Q.  “When  you  went  to  Fort  Dodge  in  1922,  what  did 
they  have?  One  of  those  soak-belt  machines,  did  they 
not?”  A.  “It  was  a  large  continuous  machine,  capable  of 
making  several  thousand  feet  an  hour.” 

Q.  “Were  they  soak-belt  machines?”  A.  “The  soak- 
belt  was  the  mixing  end  of  this  machine.” 

Q.  “That  is  what  they  were  known  as,  was  it  not?”  A. 
“No,  they  were  known  as  continuous  partition  tile  ma¬ 
chines.  The  soak  belt  was  the  one  thing.  ’  ’ 

Q.  “You  had  a  belt  going  along  with  some  molds  on  it, 
and  you  had  a  tank  where  you  mixed  this  stuff  up.  All 
you  had  to  do  in  your  process  was  to  make  another  tank 
and  mix  your  material  in  that,  and  you  could  have 
run  it  right  along,  could  vou  not?”  A.  “No,  sir;  I  could 
not.” 

Q.  “You  introduced  in  evidence  in  the  Patent  Office  two 
exhibits  of  wallboard,  11  and  14.  I  believe  the  Examiner 
gave  you  a  reduction  to  practice  on  it,  and  the  Board  of 
Appeals  did  not,  but  it  is  in  the  case.  Has  the  United 
States  Gypsum  Company  ever  made  wallboard  under  the 
formulae  under  which  you  made  11  and  14,  commercial 
wallboard?”  A.  “They  have  not  put  it  into  operation.” 

Q.  “They  are  not  using  it;  is  that  right?”  A.  “No,  sir; 
they  are  not  using  it.” 

Q.  “So  that  those  two  exhibits,  11  and  14,  which  are  in 
evidence  in  this  case,  the  United  States  Gypsum  Company 
has  never  vet  used  the  formulae  under  which  thev  were 
made?”  A.  “No,  the  specific  ingredients,  no,  sir.” 

Q.  “Do  you  say  the  tile  you  are  making  today,  and 
have  started  to  make,  are  made  under  the  formulae  under 
which  vou  made  those  exhibits?”  A.  “Not  exactlv,  no, 
sir;  they  are  not?” 

Q.  “You  say  you  are  not  making  tile  today  using  the 
formulae  Roos  Exhibit  No.  5,  under  which  formulae  the  tile 
that  you  got  your  reduction  to  practice  on  w’as  made.  Do 
I  understand  you  correctly?”  A.  “We  are  using  the  gen¬ 
eral  process,  but  not  the  specific  formula.” 
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466  Q.  “Just  look  at  your  formula  there  a!nd  tell  me 
what  your  formula  now  is.”  A.  “The  formula  here 

is  saponin  and  gum  arabic,  with  gypsum  and  waiter.  That 
is,  the  saponin  and  gum  arabic  produce  the  foajn.” 

Q.  “What  are  you  using?”  A.  “We  are  not  lusing  this 
formula.  This  is  the  property  of  the  Gypsum  Cojnpany.  I 
do  not  know  whether  I  am  entitled  to  tell  you.” 

Q.  “In  other  words,  you  are  taking  the  position  that  I 
have  not  the  right  to  ask  you  in  this  suit  what  formula  you 
are  using  in  the  making  of  this  tile  when  you  havje  already 
testified  in  this  suit  that  you  started  to  make  tile  lender  this 
process  of  yours  in  about  1925  or  1926.  Is  that  your  posi¬ 
tion?”  A.  “At  that  time  we  used  soap  bark,  but  we  have 
since  that  changed.” 

i 

The  Witness:  The  formula,  Roos’  Exhibit  No.  5,  con¬ 
tains  gum  arabic  and  saponin  in  solution  beaten  to  a  foam 
and  added  to  the  gypsum  slurry,  but  the  product  which  we 
manufactured  on  a  commercial  scale  was  made  with  a  foam 
using  soap  bark  exclusively.  In  other  words,  soap  bark 
was  substituted  for  saponin  and  gum  arabic  which  was  not 
used  at  all  in  1926  when  we  started  to  make  tilej,  and  we 
have  changed  this  formula  again  since  1926.  Saponin  is  an 
extract  of  soap-bark.  We  started  the  commercial  produc¬ 
tion  of  tile  by  the  use  of  the  process  in  issue  in  192$  and  we 
continued  on  with  soap  bark,  as  I  recall,  for  sometime,  and 
then,  it  may  be  a  matter  of  two  years,  I  could  notj  say,  we 
changed  again,  that  is,  we  changed  the  formula  ^gain  in 
1928  or  1929  and  that  was  the  last  time.  | 

As  far  as  the  tile  was  concerned,  the  first  change  from 
the  formula,  Roos’  Exhibit  No.  5,  which  was  used  in  the 
making  of  the  tile,  upon  which  we  were  awarded  h  reduc¬ 
tion  to  practice,  was  made  in  1926,  when  we  started  to  make 
the  tile  commercially.  Then  we  made  another  change  in  the 
formula  somewhere  around  1928.  We  did  not  m^ke  the 
change  because  the  tile  was  unsatisfactory.  We 

467  made  the  change  in  the  formula,  Roos’  Exhibit  No. 
5,  when  we  started  to  apply  it  commercially  to  the 

manufacture  of  partition  tile  and  used  soap  bark  a$  a  pre¬ 
ferred  material  over -saponin  and  continued  on  with  the  use 
of  soap  bark.  The  soap  bark  formula  was  more  economical 
and  it  made  a  little  stiffer  foam  and  a  stiff  foam  wai  neces¬ 
sary  to  carry  out  the  process. 
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The  Court:  “You  have  intimated  that  soap  bark  was 
better  ?” 

The  Witness:  “Was  better,  yes,  sir.” 

The  Court:  “And  you  have  said  it  was  because  it  made 
a  stiffer  foam.  Was  there  any  other  reason  why  it  was 
better,  or  was  that  the  reason?” 

The  Witness:  “That  is  the  primary  reason;  and  it  was 
cheaper.” 

The  Witness:  In  our  actual  production  we  did  not  add 
calcined  gypsum  in  a  small  quantity  to  the  foam  in  order 
to  stiffen  it.  We  used  the  soap  bark  foam  in  1926  exclu¬ 
sively,  without  additional  stiffening  agents,  and  did  not  add 
dextrinized  starch  or  calcined  gypsum  to  the  bubbles  in 
order  to  stiffen  them.  Neither  do  we  use  either  of  these 
two  materials  todav  to  stiffen  the  foam.  In  1926  in  the 
board  we  were  using  a  dry  powdered  dextrinized  rice  flour 
which  we  added  to  the  foam  in  order  to  stiffen  it,  but  in  the 
block  which  we  made  commercially  in  1926  we  did  not  add 
anything  to  the  foam  which  we  made  from  soap  bark. 

Q.  “That  dextrinized  rice  flour  was  what  you  were 
stiffening  vour  bubble  with  in  1924  when  you  and  Allison 
were  experimenting,  was  it  not?”  A.  “Yes,  sir.” 

The  Witness  :  Mr.  Theobald  testified  in  the  Patent  Office 
proceeding,  as  recorded  on  page  212  of  Roos’  record,  in 
answer  to  the  question:  “Were  you  familiar  with  any  of 
the  research  or  development  work  Mr.  Roos  was  doing 
during  the  months  of  June,  July,  August,  September  and 
October  of  1922?”  as  follows: 

A.  “Well,  lie  tried  quite  a  number  of  things.  His 
468  object  was  to  get  a  foam,  somethingof  that  sort  which 
would  stand  up  from  air  bubbles,  and  get  a  light 
weight  in  that  way.”  It  is  true  that  the  bubble  and  foam 
had  to  be  quite  stiff  and  stand  up  when  you  were  mixing  it 
around  through  this  gypsum  product  and  an  important 
thing  was  the  length  of  time  that  the  bubble  and  foam 
would  stand  up  without  breaking  down  in  an  open  vessel. 

Q.  “So  that  the  test  of  whether  you  had  anything  was 
whether  you  could  get  a  foam  that  would  stand  up,  that 
could  be  mixed,  that  would  be  durable,  tenacious,  to  stand 
the  process.  In  other  words,  you  had  to  have  a  bubble  that 
would  stand  the  process  or  you  didn’t  have  anything.  Is 
that  right?”  A.  “That  is  correct.” 
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469  Redirect  examination. 

By  Mr.  Hansen : 

The  Witness:  Plasterboard  as  now  manufactured  is  a 
small  unit,  16  inches  wide  and  30  inches  long.  Back  in  1922 
it  was  a  little  larger  unit,  about  32  inches  wide  and  48  inches 
long.  | 

The  main  strength  in  vrallboard  is  in  the  paper  coverings 
on  both  sides  of  the  board ;  in  fact,  about  85  per  cejat  of  the 
breaking  strength  of  the  board  is  in  this  paper  surfacing 
on  the  board  and  the  core  itself  contributes  littlle  to  the 
breaking  strength  of  the  board.  The  paper  which  is  used 
in  the  manufacture  of  wallboard  is  called  “chip”  paper  and 
the  United  States  Gypsum  Company  has  been  producing 
its  own  chip  paper  since  about  1918.  This  paper  is  tested 
at  the  paper  mill,  and  the  tensile  strength  of  i|t  is  de¬ 
termined  both  longitudinally  and  transversely.  Thd  satura¬ 
tion  of  that  paper  is  determined  at  the  paper  mill;  that  is  to 
say,  how  long  it  will  take  w^ater  to  penetrate  the  sheet.  We 
have  definite  requirements  regarding  saturation.  The 
paper  is  calipered  to  determine  that  it  is  up  to  standard  in 
thickness  and  the  paper  is  also  weighed,  I  believe.!  Every 
roll  of  paper  w^as  tested. 

In  1922,  1923  and  1924,  while  I  w’as  at  Fort  Dqdge,  we 
were  determining  the  tensile  strength  of  the  paper  just  as 
I  have  explained,  and  wre  were  checking  the  paper  thickness, 
all  to  determine  that  the  paper  was  up  to  strength  beyond 
any  question,  as  paper  was  the  important  part  of  the 
strength  of  the  board. 

Chip  paper  was  used  in  the  making  of  the  wallboard  sam¬ 
ples,  Roos’  Exhibits  No.  11  and  14.  That  is  the  identical 
paper  that  w’as  being  used  at  the  board  plant  in  regular 
production  in  the  fabrication  of  our  wallboard.  We  are  still 
using  that  paper  or  paper  of  similar  characteristics. 

The  United  States  Gypsum  Company  does  noti  attach 
labels  of  the  Underwriters’  Laboratories  to  its  products 
now  because  the  United  States  Gypsum  Company  nd  longer 
subscribes  to  the  service  of  the  Underwriters’  labora¬ 
tories. 

470  As  to  the  sort  of  tests  which  we  run  today  |  on  our 
partition  tile  known  as  Pyrobar,  wTe  weigh  the  tile 

after  it  is  dried  to  see  that  it  comes  up  to  our  weight,  and 
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we  make  these  2x4  cylinders  from  each  batch  when  our  con- 
trol  man  runs  his  control  procedure,  which  would  he  a  few 
times  a  day.  These  2x4  cylinders  are  dried  to  constant 
weight,  put  in  our  compression  testing  machine,  and  their 
compressional  value  determined.  Those  are  all  of  the  tests 
that  we  make  today  on  our  standard  partition  tile. 

Mr.  Rose:  4 4 If  the  Court  pleases,  I  do  not  see  how  it  is 
relevant  what  tests  they  make  today.  The  evidence  stands 
in  this  shape — that  in  1922, 1923  and*  1924  the  Underwriters’ 
Laboratories  were  making  the  big  tests  for  them  under 
which  they  sold  their  products;  and  Mr.  Roos  has  testified 
that  the  only  thing  the  Gypsum  Company  did  over  there 
was  to  make  the  quality  test,  as  he  called  it,  which  w’as  one 
of  those  cylinder  tests,  just  to  see  that  the  quality  of  the 
product  wras  uniform.  These  people  pulled  out  of  the 
Underwriters’  Laboratories,  and  I  do  not  see  that  it  is  im¬ 
portant  or  relevant  in  the  case  to  show  what  tests  they  are 
making  todav.  I  should  like  to  know’  what  the  purpose  of 
it  is.” 

Mr.  Hansen:  “The  purpose  of  asking  these  questions  is 
for  me  and  the  Court  to  ascertain  whether  or  not  the  Gyp¬ 
sum  Company  are  still  using  the  same  tests,  now’  that  they 
have  withdrawn  from  the  Underwriters’  Laboratories,  for 
the  sale  of  their  commercial  products,  that  they  were  using 
in  1922,  1923  and  1924;  and  I  think  it  is  a  very  pertinent 
inquiry  to  make.” 

The  Court  (to  Mr.  Hansen) :  4 4 You  may  proceed.” 

Bv  Mr.  Hansen: 

Q.  What  kind  of  tests  do  vou  make  todav  on  vour  stand- 
ard  Pvrobar  partition  tile  which  are  made  in  accordance 
w’ith  this  invention  of  yours — this  making  of  a  tenacious 
foam,  and  the  mixing  of  that  foam  w’ith  the  cement? 

Mr.  Rose:  44I  will  not  interrupt,  your  Honor;  but  it  will 
be  understood  that  this  testimony  is  taken  under  objec¬ 
tion.  I  do  not  think  they  can  introduce  evidence  of  what 
thev  are  doing  todav  on  this  newr  tile  to  relate  in  anv  wav 
to  the  reduction  to  practice  in  1922.  This  is  8  years  later. 

What  thev  are  doing  todav  certainlv  could  not - ” 

The  Court:  4 4 And  the  witness  savs  thev  do  not 
471  make  that  same  kind  of  tile  any  more.  He  has  said 
so.” 
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Mr.  Hansen:  “Your  Honor  understands  that  t^is  inven¬ 
tion  that  we  are  fighting  over  here,  contesting,  is  merely 
a  process.  It  is  not  a  product.  It  is  the  doing  of  two  things 
— making  a  foam,  and  mixing  that  foam  with  a  ceipent.  He 
has  testified  that  in  regard  to  the  making  of  thisi  foam  he 
has  changed  the  formula  of  making  it  for  the  purpose  of 
mixing  it  with  a  cement/ ’ 

The  Court:  “Yes.”  j 

Mr.  Hansen:  “It  is  pertinent  to  the  issues  herq,  I  think, 
to  know,  irrespective  of  the  formula  that  they  have  used 
for  making  that  tile,  whether  or  not  those  same!  tile  that 
are  made  throughout  these  various  changes  are  subjected 
to  the  same  tests  or  standards.” 

The  Court:  “The  witness  has  indicated  that  the}  formula 
is  entirely  different  now.  The  Court  has  not  bQen  given 
the  benefit  of  any  information  as  to  what  formula  is  now’ 
used.  Mr.  Rose  came  up  to  that  and  then  backpd  away, 
and  the  Court  has  no  information  about  that,  ^owr  you 
are  asking  about  a  test  for  products  produced  on  g  formula 
that  v’e  know  nothing  about  as  far  as  this  case  is  concerned.” 
Mr.  Hansen:  “Yes,  and  I  think  that  is  pertinent” 

The  Court:  “And  then  you  are  going  to  ask  tjie  Court 
to  find  some  vrav  to  apply  that  to  the  issues  in  this  case, 
which  relate  to  a  product  that  w’as  produced  years  before?” 
Mr.  Hansen:  “Yes.” 

The  Court:  “How’?”  j 

Mr.  Hansen:  “Because  that  product  is  made  up  of  the 
same  invention,  by  the  same  process — the  same  indention.” 
The  Court:  “But  it  is  not.  The  witness  has  said  that 
it;  is  not.”  I 

472  Mr.  Hansen:  “He  has  not  used  the  sanfe  ingre¬ 
dients  in  making  this  foam.  I  think  this  i^  a  very 
apropos  time  to  state  to  your  Honor  w’hat  transpired  in 
the  Patent  Office  in  regard  to  this  foam  situation.” 

Mr.  Rose:  “Where  are  you  reading  from?”  j 

Mr.  Hansen:  “Just  a  moment,  Mr.  Rose. 

‘ 4  The  issue  in  this  interference,  which  is  one  single  claim 
in  the  Patent  application,  is  a  twro-step  process.  Tpe  claim 
originated  in  the  Rice  application,  Mr.  Rice  being  tlie  plain¬ 
tiff  here;  and  that  claim  w’as  suggested  to  Mr.  Roos  and 
to  Mr.  Bayer,  who  had  co-pending  patent  applications  in 
the  Patent  Office;  and  they  made  that  claim.  No'jv,  there 
is  a  certain  procedure  in  the  Patent  Office  whereby,  after 
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the  parties  to  whom  these  claims  have  been  suggested  adopt 
those  claims,  they  are  then  called  upon  to  file  a  preliminary 
statement ;  and  that  preliminary  statement  makes  them  set 
forth  the  dates  of  their  invention.  After  that  statement 
is  on  file  and  accepted  by  the  Patent  Office,  then  the  other 
parties  or  the  various  applicants  have  the  right  to  have 
access  to  the  applications  of  the  other  parties. 

“During  the  time  that  this  Rice  application  was  pending 
in  the  Patent  Office,  he  was  trying  to  persuade  the  exam¬ 
iner — Rice’s  attorney  w^as — that  there  was  an  invention  in- 
volved  in  this  contest.  The  examiner  did  not  see  that  at 
first,  and  the  examiner  made  some  pertinent  inquiries  about 
the  character  of  the  foam  that  Rice  was  proposing  to  use. 
Then  Rice,  trying  to  persuade  the  examiner  here  that  he 
had  something  here  that  was  novel  and  new  and  constituted 
an  invention,  came  back  in  an  argument  appended  to  what 
we  call  an  amendment  in  the  application,  answering  this 
examiner,  and  Rice  says  this : 

“  ‘The  present  case  is  not  concerned  in  the  method  or 
manner  of  producing  the  foam,  but  rather  in  the  process 
of  forming  a  cellular  cement  by  mixing  a  tenacious  foam 
with  a  cement ;  and,  furthermore,  the  invention  is  independ¬ 
ent  of  the  materials  forming  the  foam.’ 

“That  is  the  argument  that  Rice  used  in  the  Patent 
Office  in  order  to  persuade  the  examiner  that  he  had  an 
invention  here.  You  see,  Rice  says: 

“  ‘This  invention  is  independent  of  the  materials  form¬ 
ing  the  foam.’ 


473  “That  is  in  the  record.  That  is  what  Rice’s  attor¬ 
ney  said  to  the  examiner  when  he  was  trying  to  get 
the  examiner  to  allow  this  claim.” 

The  Court:  “What  bearing  has  that  on  this?” 

Mr.  Hansen:  “Mr.  Rice  says  to  the  examiner  in  the  Pat¬ 
ent  Office,  ‘I  am  not  concerned  about  the  materials  that 
form  the  foam.  My  invention  is  independent  of  that.’  ” 

Mr.  Byrne:  “Your  Honor,  Mr.  Hansen  is  not  reading  the 
complete  remarks.  This  w*as  heard  before  your  Honor  in 
June.  He  does  not  read  the  complete  argument.  If  he 
does,  it  will  all  be  clear.” 

Mr.  Hansen:  “That  statement  is  in  there.” 

Mr.  Byrne:  “Only  a  part  of  it.” 
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Mr.  Hansen:  ‘‘That  is  the  statement  in  the  ikice  appli¬ 
cation.’ ’ 

The  Court:  “Even  so,  Mr.  Hansen,  why  does  that  have 
any  bearing  on  the  question  now  as  to  the  introduction  of 
this  evidence?”  j 

Mr.  Hansen.  “Your  Honor  apparently  is  sustaining  the 
objection  made  here  to  my  question  on  the  grouhd  that  he 
changed  the  ingredients  that  went  into  that  foaijn.” 

The  Court :  ‘  ‘  That  is  not  what  I  said.  ’  ’  ! 

Mr.  Hansen:  “Then  I  misunderstood  vour  Hohor,  and  I 
withdraw  that.  ’  ’  I 

The  Court:  “Your  question  asks  for  the  result  of  tests 
on  a  product  that  is  being  made  now,  which  adrrjittedly  is 
something  entirely  different  from  that  produced  under  for¬ 
mula  5.”  i 

Mr.  Hansen:  “All  right.  It  is  only  different  ijn  one  re¬ 
spect  :  namely,  in  the  ingredients  that  go  to  make  that  foam. 
That  is  the  only  difference.”  j 

The  Court:  “The  Court  has  not  been  inforrajed  as  to 
what  the  difference  is,  or  as  to  what  is  being  made  now. 
I  do  not  know  whether  you  are  making  a  foaih  product 
now,  or  what  it  is.  It  may  be  something  entirely  different ; 

and  I  am  just  wondering  why  we  are  interested  in 
474  any  tests  that  are  being  made  with  respect  t^  a  prod¬ 
uct  that  has  not  been  explained  and  is  not  being  ex¬ 
plained  in  the  case.”  ! 

Mr.  Hansen:  “As  I  understand,  the  plaintiff  is  attacking 
our  so-called  reduction  to  practice  which  the  Patent  Office 
has  awarded  us,  because  the  plaintiff  contends  thait  we  did 
not  make  sufficient  tests  on  it.  I  am  trving  to  show  to  the 
court  that  we  are  making  the  same  tests  today  that  we 
made  back  in  1922.” 

The  Court:  “That  might  be,  but  you  are  not  testing  the 
same  product,  or  a  similar  product;  that  is  the  point.  As 
far  as  this  Court  knows,  it  mav  not  even  be  similak” 

Mr.  Hansen:  “The  only  difference  between  the  two  prod¬ 
ucts  is  this  change  in  the  formula  for  the  foam.  Now,  if 
Rice  savs  to  the  Patent  Office  that  the  invention  is  inde- 
pendent  of  the  materials  forming  the  foam,  I  do  not  see 
how  it  makes  any  difference  what  foam  we  ar6  using, 
whether  we  use  it  now  or  used  it  back  in  1922.”  ! 

The  Court:  “I  cannot  see  just  how  it  is  going  to  ljielp  the 
Court  to  know  what  tests  were  made  with  respect  to  the 
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products  that  are  being  made  now,  unless  the  Court  is 
going  to  be  informed  what  those  products  are.” 

Mr.  Hansen:  “The  testimony  shows  that  the  main  ingre- 
dient  of  the  products  is  gypsum.” 

The  Court:  “I  do  not  know;  I  understood  that  the  main 
thing  was  your  bubble,  if  you  are  going  to  have  a  light 
product,  not  the  gypsum,  because  you  can  have  that  in  any 
quantity.” 

Mr.  Hansen:  “The  gypsum  is  the  main  ingredient,  your 
Honor.” 

The  Court:  “It  mav  be.  It  is  not  a  new  ingredient;  is 
it?” 

Mr.  Hansen:  “The  gypsum  a  new  ingredient?” 

The  Court:  “Yes.” 

Mr.  Hansen:  “No;  that  is  an  old  ingredient.” 

The  Court:  “It  is  the  bubble  that  you  are  interested  in, 

1  take  it.” 

Mr.  Hansen:  “The  bubble;  yes,  sir.” 

The  Court:  “I  will  sustain  the  objection  unless  it  is 
shown  to  be  material.” 

Mr.  Hansen:  “May  I  note  an  exception?” 

The  Court:  “Yes.” 

In  1922,  the  tests  which  we  made  at  Fort  Dodge  on  our 
old  standard  partition  tile  were  as  follows:  After  the  tile 
were  dried,  the  tile  was  weighed.  During  the  making  of 
the  tile,  a  quantity  of  the  mix  was  taken  from  the  pouring 
of  the  gypsum  mass  as  it  went  into  the  tile.  That  is,  a 
quantity  of  the  identically  the  same  material  as  the  tile  was 
made  from  was  taken  out  and  poured  into  a  number  of 

2  x  4"  cylinders,  usually  two  in  number.  These  cylinders 
were  allowed  to  harden;  they  were  dried  to  constant 
weight,  and  they  were  put  into  a  compression  machine  and 
their  compressional  value  determined.  Our  standard  of 
compressional  value  on  these  old  standard  2  x  4"  cylinders 
was  360  pounds  per  inch. 

In  making  the  tile  that  were  made  on  August  23 
475  and  24,  of  the  year  1922,  according  to  the  formula, 
Koos’  Exhibit  No.  5,  we  took  the  same  sort  of  cylin¬ 
der,  that  is  to  say,  from  the  mix  that  we  were  pouring  when 
making  our  tile,  we  took  a  quantity  of  the  material  and  cast 
these  2  x  4"  cylinders,  and  dried  them  to  constant  weight, 
weighed  them,  and  determined  their  compressional  value, 
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just  in  standard  fashion;  and  we  also  weighed  thq  dry  par¬ 
tition  tile.  That  was  our  customary  factory  test  qn  our  old 
standard  gypsum  product,  and  in  addition  td  this,  of 
course,  I  examined  the  tile  closely,  that  is,  looked  them  over 
and  felt  their  apparent  hardness. 

The  Court:  44 1  thought  that  the  witness  said  that  the 
Underwriters’  Laboratories  tested  the  tile  themsdlves;  and 
I  am  going  to  ask  the  witness  whether  he  did  sa^  that,  or 
said  he  broke  the  cylinders  the  same  way  the  Underwriters 
had.  ’ ’  | 

The  Witness:  4 4 The  Lmderwriters  broke  the  tile,  or  a 
piece  of  a  tile.”  j 

Mr.  Hansen:  4 4 That  is,  he  thinks  they  did.  Yoi}  just  tes¬ 
tified  that  vou  never  saw  an  Underwriters’  test.”! 

* 

The  Witness :  Oh,  that  is  my  opinion.  I  have  never  seen 
that.”  j 

The  Court:  44I  asked  you  what  your  testimony  \^as  about 
that.  I  thought  you  had  said  that  they  took  the  tile  them¬ 
selves.”  | 

The  Witness:  4 4 Well,  here  is  the  point:  I  haVe  never 
seen  the  Underwriters  test  our  tile,  either  at  their  labora- 
torv  or  anvwhere  else.” 

The  Court:  44I  know  that;  I  thought  that  was  \}diat  you 
did  sav,  but  I  thought  vou  undertook  to  tell  the  Ccjmrt  how 
it  was  done  nevertheless.” 

The  Witness:  4 4 It  was  my  understanding  of  theij*  specifi¬ 
cations  that  they  called  for  a  complete  tile.”  j 

476  By  Mr.  Hansen:  Before  you  made  those! tests  of 
Exhibit  5  and  those  tile  of  Exhibit  5,  do  you  ljecallthe 
memorandum  data  sheet  of  Roos’  Exhibit  No.  9?!  I  now 
show  that  to  you.  A.  I  do ;  yes,  sir.  j 

Q.  What  does  that  exhibit,  No.  9,  show?  A.  This  exhibit, 
No.  9,  shows  the  compressional  value  of  six  cylinders,  two 
by  four  in  size,  which  were  made  from  gypsum  containing 
a  foam  made  up  of  saponin  and  gum  solution.  In  addition, 
there  is  a  series  of  blanks  here,  six  in  number,  which  show 
the  compressional  value  of  the  gypsum  without  the  foam. 

Q.  And  what  was  the  purpose  of  running  that  series  of 
tests?  A.  The  purpose  of  this  series  of  tests  was  to  get  a 
line  on  the  compressional  value  of  a  gypsum  product  with 
foam  as  compared  to  the  straight  gypsum  material. 
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Q.  Did  you  make  those  tests  before  you  made  the  tile  of 
Exhibit  5?  A.  Yes,  sir;  those  tests  were  made  before  Ex¬ 
hibit  5. 

Q.  And  under  whose  direction  were  those  tests  made? 
A.  These  tests  were  made  under  my  direction. 

Q.  And  you  witnessed  those  tests?  A.  Yes,  sir;  I  did. 

Q.  Mr.  Roos,  will  you  compare  the  ingredients  used  in 
those  tests  of  Roos  Exhibit  9  with  the  character  of  the  in¬ 
gredients  that  were  used  in  your  tile  of  Exhibit  5?  A.  The 
ingredients  used  in  these  cylinders  which  I  have  just  spoken 
about,  Exhibit  9,  were  used  in  the  production  of  the  tile. 

Q.  So  that  they  were  the  same  ingredients  in  the  tests 
of  Exhibit  9  as  are  in  the  tests  of  the  tile  of  Exhibit  5?  Is 
that  correct?  A.  Yes,  sir;  that  is  correct,  exactly. 

Q.  What  did  these  tests  of  Roos’  Exhibit  9  show  you?  A. 
They  showed  that  the  compressional  value  of  these  cylin¬ 
ders  with  the  foam  was  very  ample.  That  is,  the  com¬ 
pressional  value  was  very  good,  and  was  much  higher  than 
our  standards,  and  higher  than  some  of  the  standard  tile 
that  we  made. 

477  Q.  What  was  your  standard  compression  value  in 
those  days,  1922?  A.  350  or  360  pounds. 

Q.  And  what  is  the  average  compression  value  you  have 

on  the  cvlinders  of  Roos  Exhibit  9  which  are  made  in  ac- 
% 

eordanee  with  your  invention?  A.  The  average  compres- 
sional  value  here  is  1018  pounds  per  square  inch. 

Q.  And  how  manv  of  those  cvlinders  did  vou  make  on 
August  22,  1922  ?  A.  There  were  six  specimens  containing 
the  foam,  of  which  that  was  the  average — the  figure  I  gave. 

Q.  On  this  Roos  Exhibit  9  there  is  a  series  of  other  tests. 

I  direct  your  attention  to  the  lower  portion  of  Roos  Exhibit 

9.  What  were  those  tests  for?  A.  Those  cvlinders  were 

* 

made  of  a  mix  without  foam  to  show  the  comparative 

strength  of  the  material  without  foam  as  compared  with  the 

cellular  bodv. 

% 

Q.  What  does  the  data  of  those  experiments  show  you 
with  regard  to  those  cylinders  made  of  gypsum  only,  and 
which  did  not  incorporate  foam?  A.  That  the  product 
containing  foam  was  verv  much  lighter  than  the  material 
without  the  foam.  The  strength  was  very  good,  although  it 
was  lower  than  the  straight  material  without  foam. 
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i 

Q.  What  was  the  average  value  of  the  compression 
strength  of  the  material  without  foam?  A.  Thej  average 
value  of  those  six  cylinders  without  foam  was  1824  pounds. 


478  The  Witness:  I  am  a  member  of  the  American  So¬ 
ciety  for  Testing  Materials  and  a  member  |  of  Com¬ 
mittee  C-ll  thereof.  This  Committee  has  to  do  with  fixing 
the  tests  and  standards  on  gypsum  products  afid  is  en¬ 
tirely  on  gypsum  products.  The  standards  for  tljese  tests 
of  the  American  Society  for  Testing  Materials  |are  pub¬ 
lished  in  their  annual  volumes  in  tentative  and  standard 
form. 

The  American  Society  for  Testing  Materials  did  not  have 
anv  specifications  for  the  testing  of  gvpsum  partition  tile 
in  the  year  1922.  ! 

\ 

Mr.  Rose :  “I  object  to  this  as  irrelevant,  incompetent  and 
immaterial.  The  fact  that  the  American  Society  for  Test¬ 
ing  Materials  had  not  seen  fit  to  publish  some  standard  in 
1922  has  no  bearing  on  the  question.’ ’ 

The  Court:  “The  objection  is  overruled.” 


The  Witness :  The  index  of  the  proceedings  of  the  Ameri¬ 
can  Society  for  Testing  Materials  for  the  year  19^2  shows 
no  specifications  or  any  other  data  relative  to  gypsjim  block 
or  gypsum  tile. 

The  standard  specifications  for  gypsum  blocl^  or  tile 
were  adopted  by  the  American  Society  for  Testing  Ma¬ 
terials  in  1925  and  the  tentative  specifications  were  pro¬ 
mulgated  in  1923.  These  tentative  specifications  a^e  speci¬ 
fications  that  are  written  up  by  the  members  of  t^ie  Com¬ 
mittee  C-ll  for  the  purpose  of  promulgating  tlienj  around 
through  the  gypsum  industry  and  for  the  purpose  ojf  solicit¬ 
ing  suggestions  and  criticisms,  with  the  idea  of  eventually 
working  up  standard  specifications.  I  know  of  ^ny  own 
knowledge  that  th^  American  Society  for  Testing  Materials 
in  the  year  1922  did  not  have  any  specifications,  tjentative 
or  otherwise,  for  the  testing  of  gypsum  block  or  gypsum 
tile.  There  is  nothing  official  about  the  American!  Societv 
for  Testing  Materials.  It  is  not  that  type  of  assbciation, 
and  there  is  nothing  compulsory  about  it  or  official  as  re¬ 
quiring  any  one  to  comply  with  their  requirements; 
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There  is  nothing  compulsory  requiring  Underwriters’ 
tests  on  gypsum  products  and  gypsum  block. 

Mr.  Rose:  “I  object  to  that  as  being  entirely  irrelevant. 
Mr.  Roos  has  already  testified  that  the  Gypsum  Corn- 

479  pany  and  the  Underwriters  had  a  contract  under 
which  the  Gypsum  Company  secured  the  testing  serv¬ 
ice  and  inspection  service  of  the  Underwriters  and  paid  for 
it,  and  put  their  products  out  in  1922, 1923  and  1924  with  the 
representation  to  the  public  that  the  product  complied  with 
their  tests;  and  therefore,  there  is  no  question  involved  here 
as  to  whether  or  not  the  Underwriters’  Laboratories  was 
a  compulsory  society.” 

Mr.  Hansen:  “I  think  it  is  important  to  know  whether  it 
is  obligatory  for  the  Gypsum  Company  to  belong  to  it.” 

The  Court:  “The  answer  may  stand.” 

The  Witness:  In  1922,  the  American  Society  for  Testing 
Materials  had  no  standard  specifications  for  wallboard,  but 
they  did  have  tentative  specifications.  These  tentative 
specifications  in  1922,  required  a  specific  weight  and  flexural 
strength  or  breaking  strength. 

480  Referring  now  to  Roos’  Exhibit  Xo.  9  of  August 
22,  1922,  my  object  in  making  those  series  of  experi¬ 
ments  in  accordance  with  Exhibit  9  was  to  determine  the 
compressional  value  of  the  foam  composed  of  saponin  and 
gum  arabic  solution  and  to  determine  the  effect  of  saponin 
and  gum  arabic  on  the  finished  product,  in  comparison  with 
the  compressional  values  of  the  neat  gypsum  cylinders 
themselves.  By  “neat”  I  mean  cylinders  made  up  of  cal¬ 
cined  gypsurii  and  water  only  without  the  addition  of  foam. 
The  deductions  which  1  drew  from  those  tests  of  August  22, 
1922,  were  that  the  compressional  values  as  shown  by  the 
specimen  cylinders  containing  this  foam  and  saponin  and 
gum  arabic  were  very  satisfactory  in  comparison  with  the 
compressional  values  of  our  standard  product.  They  also 
indicated  that  the  foam  produced  a  slight  or  some  reduc¬ 
tion  in  compressional  value,  but  that  saponin  itself  had  no 
deleterious  effect  upon  the  product.  Gum  arabic  has  and 
did  have  a  strengthening  effect  on  gypsum  casts  and  in  this 
case  undoubtedly  had  a  strengthening  effect  on  the  product. 
I  had  known  that  several  years  before  this  work  was  done. 
I  think  it  was  well  known  in  the  art  that  gum  arabic  had  a 
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strengthening  effect  on  the  gypsum  casts.  Aftkr  I  had 
made  those  tests  on  August  22,  1922,  as  recorded  in  Ex¬ 
hibit  9,  we  then  proceeded  to  cast  full  sized  4-inch  standard 
partition  tile  in  our  block  plant  in  molds,  using  a  foam,  and 
adding  that  to  the  gypsum  slurry  or  to  the  mixing  ^ater  and 
blending  this  foam  with  the  gypsum  to  produce  this  regular- 
sized  4-inch  partition  tile.  Partition  tile  in  those  clays  was 
known  as  “Pyrobar”  partition  tile.  That  name  was  adopted 
before  my  time,  and  I  believe  early  in  the  Gypsum  Com¬ 
pany’s  production  of  partition  tile.  It  was  I  believe  the 
trade  name  in  use  at  the  time  I  came  with  the  Gypsum  Com¬ 
pany  and  was  being  used  in  1922,  designating  ouir  regular- 
commercial  partition  tile.  We  still  make  Pyrobar  tile.  The 
Pyrobar  tile  as  manufactured  today  has  the  samp  dimen¬ 
sions  as  the  commercial  tile  which  I  manufactured1;  in  1922. 
United  States  Gypsum  Company  has  never  discontinued  the 
manufacture  of  Pyrobar.  The  tile  which  I  made  oi\  August 
23  and  24  in  the  year  1922,  and  which  are  recorded  jin  Boos’ 
Exhibit  Xo.  5,  are  the  tile  which  the  Patent  Office  Jias  held 
that  I  have  established  to  reduction  to  practice!  on  this 
invention.  j 

The  process  which  I  followed  in  the  making  of  the^e  tile  as 
shown  in  Exhibit  Xo.  5  employed  the  use  of  calcined! gypsum 
mixed  with  water,  to  which  was  added  this  saponjin,  gum 
arabic  foam.  It  was  a  tenacious,  strong  foam. 

I  testified  during  my  cross-examination,  that  when  we 
went  into  commercial  production  of  the  invention  \n  issue, 
we  used  soap-bark  rather  than  saponin.  Saponin  ii  the  ac¬ 
tive  portion  of  soap-bark,  that  is  to  say,  it  is  an  extract 
from  soap-bark  of  the  active  ingredients,  without  the  cellu- 
losic  constituent.  The  cellulosic  constituent  is  present  in 
soap-bark  but  is  not  present  in  saponin.  It  is  the!  fibrous 
portion  of  the  soap-bark.  Soap-bark  is  procure^!  from 
South  America  and  is  the  bark  of  a  root  obtained  in  tropical 
countries.  Soap-bark  is  more  economical  than  sjaponin. 
When  we  went  in  the  commercial  production  of  this  inven¬ 
tion,  we  used  a  soap-bark  foam  which  was  addedj  to  the 
gypsum  slurry  and  incorporated  therein.  The  so^p-bark 
produced  a  very  strong  good  permanent  foam  entirely  satis¬ 
factory,  which  could  be  incorporated  into  the  slurry  mix. 
We  used  this  soap-bark  foam  from  June  or  July  of  the  year 
1924  right  on  through,  according  to  my  recollectio{i,  until 
about  1928  or  1929. 
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In  view  of  Exhibit  No.  10  and  my  experience  in  the  mak¬ 
ing  of  it,  the  next  thing  I  did  with  regard  to  adopting  my 
invention  to  the  commercial  product  of  the  Gypsum  Com¬ 
pany  was  to  make  up  laboratory  samples  of  wallboard  12  x 
18"  in  size.  I  selected  that  size  because  it  was  the  standard 
size  sample  which  we  cut  from  our  wallboard  in  the  board 
plant.  It  was  also  the  same  size  that  everyone  used.  I 
think,  incidentally,  that  the  A.  S.  T.  M.  used  the  same  size 
of  specimens.  It  fit  our  machine  and  fit  other  people’s 
machines.  That  size  was  subsequently  adopted  as  standard 
by  the  A.  S.  T.  M.  It  was  the  same  size  panel  that  we  used 
in  testing  all  of  our  commercial  wallboard  specimens. 

481  When  I  made  the  wallboard  specimens,  Roos’  Ex¬ 
hibits  Nos.  11  and  14,  on  October  6,  1922,  I  weighed 

the  boards  after  they  were  dried,  and  I  measured  their 
thickness.  I  also  inspected  the  corners  of  these  boards  for 
bond  and  peeling  off,  and  unless  I  am  mistaken,  I  broke  one 
of  those  boards  in  our  testing  machine. 

My  recollection  is  that  I  sent  one  of  those  boards  over 
to  the  board  plant  to  have  it  broken  on  our  testing  machine. 
I  recall  three  samples  that  I  made  on  that  day,  and  there 
are  three  specimens  on  the  data  sheet.  I  could  only  find 
two  of  these  specimens  and  they  are  here  in  evidence. 

These  specimen  wallboard  samples  were  the  same  size  as 
the  samples  which  were  tested  daily  in  the  Fort  Dodge 
plant.  The  thickness  was  determined  in  the  same  fashion 
and  the  weight  of  the  board  was  determined  in  the  same 
way.  As  to  the  samples  which  I  think  I  sent  to  the  board 
plant  for  testing,  I  have  not  the  data  on  what  that  strength 
was.  I  do  not  believe  that  I  ever  had  this  data  in  written 
form  and  cannot  state  specifically  that  this  data  was  ever 
reported  to  me  orally.  I  believe  it  was,  myself,  and  was 
probably  satisfactory,  but - 

Mr.  Rose:  “Wait  a  minute;  just  what  you  know  and  re¬ 
member.” 

The  Witness:  “I  have  not  any  data  to  base  that  on.” 

482  The  Witness:  After  October  G,  1922,  in  connection 
with  the  development  of  suitable  machinery,  1  started 

to  work  to  produce  agitators,  mechanical  agitators,  starting 
first  on  a  batch  basis.  A  batch  basis  consisted  of  taking  a 
quantity  of  foaming  solution  and  putting  it  in  a  container 
and  agitating  that  to  a  foam  with  any  one  of  the  number  of 
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agitators  with  which  I  was  working.  It  was  a  unitL  but  not  a 
continuous  operation  at  all.  The  solution  wag  not  con¬ 
tinuously  fed  to  the  machine  and  foam  continuously  taken 
out  of  the  apparatus  at  all.  It  was  simply  as  though  you 
take  a  bowl  of  solution  and  fed  it  to  a  machine. 

I  was  interested  in  getting  an  agitator  because  I  wanted 
to  obtain  the  most  satisfactory  type  of  agitatoif  in  order 
to  efficiently  produce  a  good  foam.  I  started  out  first  with 
a  small  fan  motor,  I  recall,  in  cost  and  speed,  to  which  I 
fastened  a  shaft.  It  had  a  collar  attachment  with  a  set 
screw  and  a  shaft  probably  four  or  five  inches  lc^ng,  to  the 
end  of  which  I  could  fasten  various  types  of  miniature 
agitators. 

I  started  out  with  the  simple  agitator.  The  first  ones 
that  I  recall  were  about  an  inch  and  a  half  to,  pjossiblv,  2 
inches  in  diameter.  They  consisted  of  a  short  bar  with  a 
quarter  twist  in  it  attached  to  the  bottom  of  the  sljaft. 

From  there  I  proceeded  to  try  out  other  typeg,  such  as 
wire  agitators  bent  in  the  form  of  a  figure  “8”,  iand  some 
similar  wire  bent  like  the  clover  leaf.  I  went  to  discs  of 
various  types,  some  of  them  slit  and  some  of  them  per¬ 
fectly  flat,  running  trial  after  trial  of  these  agitators  in  the 
batch  can,  all  with  the  idea  of  attempting  to  find  out  what 
was  the  most  efficient  type  of  agitator. 

Other  types  that  I  recall  were  discs  about  an  inch  and 
a  half  to  two  inches  in  diameter,  two  of  them  on  the  shaft 
with  wires  attached  from  the  one  disc  to  the  bottorp  disc. 

Then  I  tried  types  somewhat  like  the;  conventional  egg- 
beater,  which  are  made  of  a  globe  of  wires  fastened  on  the 
bottom  of  a  shaft.  The  whole  idea  there  was  to  Obtain  an 
agitator  of  a  type  which  would  produce  a  good  foam  quickly 
and  easilv. 

«  i 

I  knew  what  kind  of  a  foam  I  wanted  and  I  had  a  very 
definite  idea  of  it.  It  had  to  be  a  good,  firm,  tenacious,  dry 
foam.  I  wanted  it  to  be  fine  in  grain. 

The  next  problem  became  one  of  continuously  feeding 
solution  to  a  container.  I  was  working  with  a  rqund  con¬ 
tainer  at  that  time,  and  there  seemed  to  be  several  agita¬ 
tors  which  produced  a  satisfactory  product,  that  to  say, 
a  disc  agitator  and  an  agitator  with  discs  with  wjires  con¬ 
nected.  That  took  some  little  time.  Of  course,  I  Was  work¬ 
ing  on  other  projects,  and  it  would  be  impossibly  for  me 
to  say  exactly  how  long  I  spent  on  that,  but  I  would  say 
that  covered  a  period  of  several  months. 
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483  After  I  finished  trving  out  these  different  kinds 
and  types  of  agitators  and  decided  that  several  of 

them  worked  quite  satisfactorily  with  a  round  container, 
then  the  problem  became  one  of  making  the  foam  in  a  con¬ 
tinuous  fashion.  I  was  seeking  to  solve  that  problem  be¬ 
cause  our  machines  were  all  of  a  continuous  nature.  Tliev 
were  large  production  units  mixing  plaster  continuously, 
adding  the  water  and  blending  the  slurry  on  a  very  large 
scale,  all  in  a  continuous  fashion,  and  the  foam  that  I  pro¬ 
duced  had  to  be  fed  continuously  and  it  had  to  be  fed  ac- 
curately.  Therefore,  the  main  problem  was  connected  with 
furnishing  this  foam  in  uniform  quality  and  in  uniform 
quantity  continuously. 

Then  the  problem  became  one  of  feeding  into  this  con¬ 
tainer  in  a  continuous  stream  of  solution  which  was  to 
make  the  foam  and  getting  the  foam  out  of  there  in  a 
good,  drv  state  in  a  continuous  fashion.  I  first  started  bv 
simply  letting  the  solution  run  into  the  top  of  the  con¬ 
tainer  right  on  the  top  of  the  foam.  That  caused  consid¬ 
erable  difficulty.  It  tended  to  make  a  wet,  sloppy  foam  at 
the  top,  which  would  come  out  in  a  watery  mass  over  the 
top  of  the  container.  That  was  just  what  I  did  not  want. 
It  was  a  sloppy,  watery  mass  that  would  not  stand  up  un¬ 
der  the  agitation  with  the  gypsum  slurry.  Then  it  became 
a  problem  of  how  to  add  that  solution  to  this  container  in 
a  continuous  fashion,  and  still  get  a  dry  foam. 

I  solved  that  problem  by  bringing  the  solution  down  to 
the  bottom  of  the  container,  below  or  around  the  bottom 
agitator.  That  worked  better,  but  I  still  was  working  on 
a  considerable  volume  of  material,  that  is,  volume  of  solu¬ 
tion  in  this  container,  and  while  that  was  an  improvement 
in  the  character  and  quality  of  the  foam,  still  the  foam  was 
not  dry  enough  and  it  did  not  rise  up  out  of  this  con¬ 
tainer  as  it  should  in  order  to  make  a  continuous  flow  out 
of  the  unit.  So  I  had  not  completely  obtained  the  funda¬ 
mentals  of  obtaining  that  dry  top  foam  in  a  continuous 
fashion,  because  I  was  still  getting  too  much  sloppy  solu¬ 
tion  bv  virtue  of  the  fact  that  I  had  too  much  solution  in 
the  container. 

484  That  problem  was  solved  in  connection  with  the 
work  that  was  done  during  the  summer  of  1923,  as 

I  recall.  I  had  a  motor  then,  another  fan  and  motor  this 
time,  as  I  recall  it,  that  had  a  variable  speed  motor.  It 
was  a  three-speed  fan,  I  believe.  I  found  that  by  using 
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a  higher  speed  for  one  thing  on  this  agitator  I  got  better 
results,  but  the  thing  that  seemed  to  make  the  greatest 
improvement  was  carrying  a  low  head  or  small  Amount  of 
solution  continuously  in  the  bottom  of  this  cont4iner,  and 
in  connection  with  that  work,  I  \vorked  with  som^  of  these 
impellers  that  I  had  made  before  in  connection  with  this 
batch  work,  and  I  made  some  other  impellers  of  disc  type 
but  modified  the  disc;  that  is  to  say,  put  little  lqgs  on  the 
disc  and  made  various  alterations  of  that  disc  type  of  im¬ 
peller;  and,  as  I  recall,  wound  up  with  an  impeller  'which 
seemed  to  do  the  work  pretty  well,  which  consisted  of  a 
disc  at  the  bottom  that  was  cut,  or  it  might  haye  been  a 
smooth  disc.  Anyway,  the  point  was  this,  that  by  taking 
a  small  amount  of  solution  off  of  the  bottom  of  j  this  con¬ 
tainer  with  the  agitator,  it  caused  the  foam  to  come  up  and 
there  was  another  disc  above  this  lower  one  which  tended  to 
dry  the  material,  too.  As  I  did  not  have  a  large  yolume  of 
solution  in  there,  I  was  simply  working  with  a  dmall  sur¬ 
face  on  the  top  of  this  solution,  the  material  camd  up  drier 
and  tended  to  raise  itself  up. 

It  was  about  that  time,  as  I  recall,  that  I  reveijted  from 
the  round  container  to  a  square  container,  the  thought  be¬ 
ing  that  I  would  have  less  vortexing* — that  is  to  ^ay,  there 
would  be  less  revolving  of  the  solution  in  the  container. 
I  did  not  want  vortexing  because  it  tended  to  make  the 
foam  wet  and  prevent  it  from  rising  satisfactorily  and  it 
did  not  give  as  good  a  foam  with  our  types  of  agitators 
when  it  vortexed  as  it  did  when  we  used  a  square  cjell. 

The  small  motor  which  I  used  at  that  time  \yas  a  fan 
motor  which  I  got  from  Mr.  Pooler’s  office.  Mr.  Pooler  was 
first  the  master  mechanic  and  later  works  manager.  I 
was  working  with  this  motor  in  the  summer  and  fall  of 
1923.  "  I 

This  square  container  was  a  little  bit  bigger  Ithan  the 
original  round  containers  which  I  started  to  work  with. 
It  was  a  container,  I  think,  about  five  or  six  inched  square, 
possibly,  and  about  fourteen  or  sixteen  inches,  say  fourteen 
inches,  high. 

485  The  particular  machine  which  I  had  at  that  time 
was  designated  as  and  has  been  referred  t^  in  this 
testimony  as  the  laboratory  generator  exhibit.  J.t  is  the 
exhibit  which  I  was  called  upon  to  produce  by  Mif.  Byrne, 
attorney  for  Mr.  Rice,  during  the  taking  of  thes4  deposi- 
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tions  in  the  Patent  Office  proceeding.  I  produced  it  for 

Mr.  Byrne’s  inspection  at  that  time.  I  do  not  know  where 

that  exhibit  is  now.  I  left  it.  Mr.  Bvrne  looked  at  it  and 

•* 

returned  it  to  my  counsel,  but  I  do  not  know  now  where  that 
Exhibit  is.  After  I  finished  my  tests  with  this  miniature 
foam  cell,  which  was  in  the  summer  and  earlv  fall  of  the 
year  1923,  this  miniature  generator  while  making  a  better 
foam,  still  had  some  of  this  vortexing  problem  in  it — this 
vortexing  difficulty — and  was  very  materially  an  improve¬ 
ment  over  what  I  had  done  earlier  in  the  game,  and  I  felt 
that  it  was  worthy  of  having  it  built  on  a  larger  scale,  and 
we  proceeded  to  have  one  single  unit  built  on  a  large  scale. 
This  unit  was  about  sixteen  inches  square  and  about  thir¬ 
ty-two  or  thirty-four  inches  high. 

We  put  one  of  those  in  the  laboratory  and  it  had  a  belt 
drive,  driven  from  a  line  shaft  with  a  quarter-twist  belt. 

The  agitator  consisted  of  a  single  shaft  down  the  cen¬ 
ter  of  it,  with  two  circular  discs  on  the  shaft  spaced  eight 
or  ten  inches  apart.  I  believe  there  were  two.  There  might 
have  been  more,  but  it  is  mv  recollection  that  there  were 
two.  These  rotated  at  a  pretty  high  speed.  We  had  not 
gotten  up  to  our  ultimate  speed  then,  but  I  think  it  was 
up  around  500  r.  p.  m.  or  600. 

This  large  unit  was  modeled  after  this  square  labora¬ 
tory  unit  that  I  mentioned  somewhat  in  proportion.  It 
was  pretty  close  to  proportion.  I  mean  to  say  that  it  was 
modeled  after  that  miniature  foam-beater.  In  a  limited 
way  this  larger  unit  was  adapted  for  continuous  feed  of 
the  solution  to  the  cell  and  continuous  withdrawal  of  the 
foam  from  the  cell.  It  was  in  our  laboratorv.  We  had  a 
tank  there  with  which  we  could  feed  solution  into  the  thing 
at  the  bottom  of  it,  as  I  recall,  and  we  could  generate  foam 
in  a  continuous  fashion;  but  as  it  was  in  a  back  room  of 
our  laboratory  we  did  not  want  to  produce  great  volumes 
of  it  on  account  of  the  fact  that  it  dirtied  up  the  place 
and  that  sort  of  thing,  but  it  was  capable  of  producing  a 
considerable  volume  of  foam. 

486  All  through  that  work  on  the  miniature  foam  ma¬ 
chine  and  the  second  large  foam  generator  I  was 
using  a  soap-bark  solution  for  the  foamy  solution.  This 
large  cell  was  in  the  back  room  of  our  laboratory  for  some 

time.  It  is  mv  recollection  that  it  was  built  shortlv  before 

•  » 

Mr.  Allison  got  there. 
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As  to  what  we  did  with  the  foam  that  we  mad^  there  in 
^ ator^  with  this  big  unit,  we  examined  }t — that  is 
to  say — that  we  put  it  in  bowls  to.  see  how  lon$  it  would 
stand.  I  did  a  little  work,  I  believe,  adding  dixtrinized 
paste  to  it,  merely  to  see  how  it  would  blend  a^id  how  it 
would  stand  up  with  the  product  as  I  intended  tcj  use  it. 

This  machine  was  in  our  laboratory  until  we  j  moved  it 
over  to  the  board  plant — about  April  or  May  of  1924.  We 
had  more  room  over  there  and  we  could  slop  arqund  with 
the  apparatus.  We  could  run  more  solution  through  with 
it  and  do  a  little  more  experimental  work.  The  reason 
being  that  in  our  transition  period  between  this  imall  unit 
and  this  large  size  generator  we  still  felt  that  \ve  ought 
to  do  some  more  work  in  overcoming  some  of  this  vortex- 
ing  difficulty  that  was  still  present,  and  also  td  produce 
a  larger  quantity  of  foam  and  see  if  our  impellers  that 
we  used  could  be  improved  further. 

We  were  trying  to  make  a  better  foam  in  a  continuous 
fashion.  It  was  quite  a  step  between  this  small  junit  and 
this  full  size  unit.  We  were  endeavoring  to  improve  the 
machine  and  make  it  operate  more  successfully  In  a  con¬ 
tinuous  manner.  After  this  cell  had  been  move*}  over  to 
the  wallboard  plant  and  was  making  foam  there,  ^ve  would 
from  time  to  time  take  a  tub  of  the  foam  over  to  the  reg¬ 
ular  board  machine  down  at  the  mixing  end  and  put  it  in 
back  of  the  mixing  unit,  right  on  top  of  the  gypsuip  slurry, 
and  put  it  through  the  mixing  operation,  blendinlg  it  into 
the  gypsum  and  into  the  board,  actually  making  tjoard  out 
of  it  from  time  to  time.  This  was  a  regular  run  of  wall- 
board  made  upon  our  regular,  full  size  wallboard  tnachine. 
This  was  during  April  or  May  of  1924. 

We  continued  our  experiments  shortly  after  vfe  put  it 
over  there — at  the  wallboard  plant — and  we  put  baffles  in 
the  corners.  We  put  those  in  in  order  to  improve  this  vor- 
texing  situation  to  break  up  this  vortex  and  keep  the  ma¬ 
terial  from  swirling  around  as  much  as  it  did.  The  foam 
came  out  of  the  cell  at  the  top  and  over  the  lip  or  mouth 
thereof.  The  solution  was  being  fed  from  the  srrjall  tank 
down  into  the  bottom  of  the  cell. 

487  The  liquid  in  the  generator  itself  just  barily  came 
up  to  the  bottom  disc  on  the  agitator  shift,  just 
enough  so  that  the  agitating  disc  cut  the  top  of  that  isolution 
and  beat  it  to  a  foam,  and  continuously  would  keep  fbrcing  it 
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up  along  with  the  air  that  was  injected  through  a  line  to  the 
bottom  of  the  generator,  so  that  there  was  a  continual  flow 
of  this  foam  up  through  the  generator,  and  as  it  went  up 
the  discs  that  were  on  the  shaft  continued  to  break  up  the 
bubbles  and  dry  up  the  foam  and  cause  it  to  flow  out  over 
the  top. 

By  breaking  up  one  bubble  and  making  two  or  half  a 
dozen  small  bubbles  out  of  it,  you  make  a  stronger,  finer 
and  more  tenacious  foam.  You  tend  to  dry  it  up  as  well. 
You  beat  them  up  into  a  finer  condition.  It  means  making 
little  bubbles  out  of  big  bubbles.  The  foam  which  we  pro¬ 
cured  from  this  cell  was  satisfactory  for  our  requirements 
for  our  wallboard  operations  at  that  time,  and  we  took  tubs 
of  it  over  to  the  wallboard  plant  and  put  it  in  back  of  the 
mixing  equipment  and  made  wallboard  out  of  it  in  the 
usual  fashion.  Shortly  after  we  put  this  cell  over  at  the 
board  plant,  we  added  two  more  cells  which  were  exactly 
like  it.  Before  we  had  put  the  baffles  into  the  single  cell  I 
spoke  of,  we  evolved  the  idea  that  “Well,  we  cannot  get 
as  good  a  foam  out  of  a  single  cell,  so  let’s  put  on  two  more 
cells  and  run  them  in  cascade  fashion — that  is  to  say,  start 
the  foam  in  one  cell,  drop  it  down  into  the  next,  and  down 
into  the  third  one,  so  that  it  will  get  plenty  of  feeding  and 
drying  up.”  But  after  putting  the  baffle  into  one  of  these 
cells  we  found  that  it  was  not  necessary.  The  improvement 
was  verv  noticeable  and  we  could  discard  this  cascade  ef- 
feet  I  am  speaking  about.  So  we  took  this  one  generator 
and  the  other  two  that  we  built,  up  to  the  second  floor  of 
our  board  plant  over  the  board  machinery.  That  was  to¬ 
ward  the  end  of  May  or  around  the  first  of  June,  1924. 
We  put  them  in  parallel — one  alongside  of  the  other.  They 
were  not  in  cascade  because  we  did  not  require  them  to 
be  so  after  we  put  the  baffles  into  them.  During  the  time 
that  thev  were  connected  in  cascade  some  of  the  foam  which 
we  got  from  these  three  cells  was  tried  out  on  the  ma¬ 
chine,  that  is  to  say,  we  would  take  a  tub  of  this  foam  and 
put  it  in  back  of  our  mixer  and  blend  it  into  the  gypsum 
slurry  and  make  board  out  of  it.  We  naturally  examined 
the  board  that  we  made  out  of  that  foam  during  this  pe¬ 
riod  to  see  what  its  qualities  and  characteristics 
48S  were.  It  looked  like  pretty  fair  board ;  in  fact,  very 
good  board  to  me.  We'  then  moved  these  three  cells 
upstairs  and  connected  them  in  parallel.  In  the  front  of 
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these  cells  we  fastened  a  big  tin  trough  and  operated  two 
or  three  of  the  cells,  always  two,  and  occasionally  three  at 
a  time — having  the  foam  come  out  of  the  cells  down  the 
tin  spout  that  I  spoke  of,  down  a  spout  or  chut<f  right  to 
the  gypsum  plasterboard  machine  below  where  it  landed  on 
top  of  the  gypsum  slurry  and  went  through  tl^e  mixing 
operation.  The  foamy  solution  was  fed  continuously  to 
these  three  cells,  which  were  upstairs,  with  a  manual  con¬ 
trol.  The  foam  was  fed  from  the  cells  to  the  wallboard 
machine  down  a  spout  which  I  think  was  inclined  a^out  sixty 
degrees — down  an  open  pipe  spout  I  believe,  down)  onto  the 
gypsum  plaster  slurry  below,  on  the  floor  below.  There  is 
a  mezzanine  floor. 

After  we  moved  these  three  cells  upstairs  and  connected 
them  to  the  wallboard  machine,  we  used  it  in  the  commer¬ 
cial  production  of  wallboard.  That  was  toward  the  end  of 
June,  1924. 

7  |# 

I  would  designate  these  two  or  three  cells,  which  were 

on  the  second  floor  and  which  were  connected  to  tlhe  board 
soaking  end  of  the  wallboard  machine  which  wals  on  the 
mezzanine  floor  and  a  half  floor  below  the  foam  cells,  as  a 
continuous  foam  generator. 

I  was  incorporating  a  dextrinized  dry  paste  in  the  foam 
at  that  time.  The  main  purpose  of  that  was  that  oi*  a  bond¬ 
ing  agent.  It  had  some  stiffening  action  on  the  fbam,  and 
had  a  little  toughening  action  on  the  core.  Its  j  primary 
function  was  to  cause  the  paper'  to  stick  to  the  co^-e.  That 
was  during  July,  1924.  During  that  period  we  mo'sj’ed  these 
three  cells,  or  two  of  the  cells,  about  eight  or  ten  f^et  north 
of  where  they  were  originally  installed,  and  we  installed 
this  equipment  as  shown  in  Roos’  Exhibit  16.  To  the  best 
of  my  recollection,  that  was  during  July,  or  possibly  Au¬ 
gust,  1924.  The  dextrinized  paste  which  I  have  referred 
to  was  added  to  the  foam  for  about  two  years,  g,nd  then 
mixed  it  in  with  the  dry  calcined  gypsum  itself.  Tlie  draw¬ 
ing  of  the  Roos’  Exhibit  16  is  dated  December  26, 1^24,  and 
was  made  at  Fort  Dodge,  I  believe,  and  I  think  ij  was  in 
connection  with  installation  for  other,  plants.  I  an}  not  en¬ 
tirely  sure  as  to  why  it  was  made.  It  was  made  lohg  after 
that  machine  was  in  operation. 

489  The  application  of  Roos  and  Allison  filed  in  the 
United  States  Patent  Office  on  August  20,  1924,  and 
bearing  Serial  No.  733,196,  is  in  evidence  as  Rice’s  Exhibit 
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M  and  pertains  to  the  lightweight  aggregate,  a  pumice-like 
material,  where  a  small  amount  of  calcined  gypsum  was 
blended  into  foam,  allowed  to  harden,  and  subsequently 
crushed,  forming  a  pumice-like  aggregate.  We  tried  it  out 
in  our  commercial  products  in  our  regular  machine  once 
or  twice.  It  was  supposed  to  be  just  what  the  name  implies 
— a  light  cellular  aggregate  which  appeared  to  be  pumice 
and  which  could  be  used  in  the  core. 

Further  describing  the  process  which  was  employed  in 
making  this  material  which  is  described  in  Rice’s  Exhibit 
M,  I  would  say  that  as  the  foam  was  spouted  through  a 
conveyor  down  to  the  plasterboard  slurry,  we  sprinkled 
in,  with  a  feeder,  a  small  amount  of  quick-setting  calcined 
gypsum  which  crystallized  around  the  bubble  particles  and 
made  what  you  might  call  a  frozen  foam.  There  was  very 
little  gypsum  in  it,  and  it  hardened  around  these  bubble 
voids  and  as  it  went  down  through  this  conveyor,  which 
gave  it  a  crushing  action,  it  was  broken  up  into  individual 
particles.  It  could  have  been  used  as  a  substitute  for  saw¬ 
dust. 

The  addition  of  calcined  gypsum  to  the  foam  had  always 
been  my  idea.  Mr.  Allison,  I  think,  suggested  the  idea  of 
crushing  this  material  after  it  had  hardened  to  make  an 
aggregate  out  of  it.  I  would  say  that  as  far  as  my  contri¬ 
bution  to  this  thing  was  concerned,  it  had  been  mine  right 
from  the  inception  of  my  early  work.  The  crushing  opera¬ 
tion  was  Mr.  Allison’s. 

This  joint  invention  was  made  subsequent  to  the  time  I 
met  Mr.  Allison,  which  was  March  15,  1924.  The  first  time 
I  ever  saw  him  was  when  he  came  to  our  company. 

My  patent  application  on  the  process  in  issue,  a  certi¬ 
fied  copy  of  which  has  been  introduced  in  evidence 
490  in  this  proceeding  as  Rice’s  Exhibit  X,  states  that  to 
further  stabilize  the  foam  “it  has  been  found  desir¬ 
able  to  stir  into  it  a  certain  quantity  of  calcined  gypsum.” 
By  this  statement,  I  meant  that  a  small  amount  of  calcined 
gypsum  could  be  stirred  into  the  foam  as  well  as  other  ma¬ 
terials,  such  as  dextrinized  pastes  and  that  sort  of  thing. 
At  that  time,  however,  I  did  not  think  it  was  essential  to 
have  calcined  gypsum  stirred  into  the  foam. 

The  first  time  that  I  ever  heard  that  anybody  had  this 
same  invention  was  when  I  received  the  notice  from  the 
Patent  Office  notifying  me  of  the  interference.  The  Exam- 
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iner’s  letter  of  November  26,  1924,  a  copy  of  wljich  is  at¬ 
tached  to  Rice’s  Exhibit  X,  is,  according  to  my  recollection, 
the  Patent  Office  communication  which  I  have  just  re¬ 
ferred  to. 

It  is  true  that  I  was  a  subscriber  to  “Cheijiical  Ab¬ 
stracts”  during  the  year  1924.  The  first  time  tljat  I  ever 
saw  the  March  10,  1924  Issue  of  Chemical  Abstracts  was 
when  I  saw  a  photostatic  copy  of  it  about  a  wee|k  ago.  I 
never  saw  a  description  of  Bayer’s  inventioijL  in  any 
printed  publication  prior  to  that  time.  No  one  ever  told 
me,  before  I  received  the  Patent  Office  notice  above  re- 
f erred  to,  that  some  one  else  was  contesting  for  this  same 
invention.  I  first  heard  of  Mr.  John  A.  Rice,  th^  plaintiff 
in  this  case,  long  after  I  obtained  this  notice  froni  the  Pat¬ 
ent  Office.  Neither  did  any  one  tell  me  that  he  was  contest¬ 
ing  for  this  invention  before  that  time. 

491  The  United  States  Gypsum  Company  subscribed 
to  the  testing  services  of  the  Underwriters  Labora¬ 
tories  during  the  years  1921,  1922,  1923,  1924,  1925,  1926, 
1927,  1928  and  1929.  The  company,  however,  is  hot  a  sub¬ 
scriber  to  the  services  of  the  Underwriters’  Laboratories 
on  any  of  its  products  at  the  present  time.  Both  the  gyp¬ 
sum  wallboard  and  the  gypsum  partition  tile  manufactured 
by  the  company  during  those  years  were  approved  by  the 
Underwriters’  Laboratories.  The  gypsum  wallbpard  and 
gypsum  partition  tile  products  of  the  United  States  Gyp¬ 
sum  Company  were  listed  in  the  publications  of  the  Under* 
writers’  Laboratories  as  being  approved  products.  This 
listing  indicated  that  some  sort  of  testing  service  ^iad  been 
applied  to  these  products  and  that  these  products  received 
some  sort  of  inspection  service  by  the  Underwriters’ 
Laboratories,  and  further,  that  they  have  been  Approved 
by  the  Underwriters.  Any  company  whose  products  had 
not  been  accepted  by  the  Underwriters’  Laboratories 
would  not  have  their  products  listed  in  the  Underwriters’ 
publications. 

We  started  to  use  the  foam  process  for  the  manufacture 
of  gypsum  partition  tile  in  the  year  1926  and  h^ve  been 
using  it  in  the  manufacture  of  that  product  since  that  year. 

I  received  instructions  from  my  superiors  wit^i  regard 
to  this  invention  of  mine.  I  was  directed  to  worlj:  on  this 
invention,  to  develop  it  and  bring  it  through  to  a  conclusion 
and  to  keep  after  it.  Of  course,  I  was  not  working  con- 
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tinuously  on  this  invention  because  I  had  other  duties  to 
do,  but  I  never  forgot  this  invention,  and  I  kept  after  it.  I 
felt  that  the  success  of  this  invention  partly  spelled  my 
success  and  the  commercial  adaptation  of  this  invention  in 
the  company  in  part  would  have  an  effect  upon  my  success 
with  the  company.  I  never  forgot  it,  and  I  kept  working 
on  it.  The  patent  application  involved  in  this  proceeding 
is  the  first  patent  application  I  ever  filed. 

I  am  certain  that  the  products  that  go  into  fireproof 
buildings  do  not  have  to  be  approved  by  the  Underwriters’ 
Laboratories,  and  products  that  are  not  approved  by  the 
Underwriters’  Laboratories  are  used  in  fireproof  buildings 
in  this  country. 

I  made  some  experiments  with  Portland  cement  adding 
thereto  foam  to  produce  a  cellular  structure  back  in  the 
Summer  of  1922.  These  experiments  were  successful  and 
I  concluded  that  Portland  cement  of  a  cellular  structure 
could  be  produced  by  adding  foam  to  a  Portland  cement, 
slurry,  and  I  considered  that  the  product  had  possibilities 
although  I  was  not  as  much  interested  in  Portland  cement 
as  I  was  in  gypsum  because  the  manufacture  of  the  United 
States  Gypsum  Company  is  practically  limited  exclusively 
to  gypsum. 

492  Recross-examination. 

Bv  Mr.  Rose : 

When  we  started  to  make  gypsum  partition  tile  by  the 
foam  process  in  1926  at  the  Fort  Dodge  plant  we  started  in 
a  limited  way.  By  this  I  mean  that  we  ran  both  types  of 
tile,  that  is  to  say,  with  and  without  foam.  I  am  not  certain 
whether,  when  we  started  to  use  foam  in  the  manufacture 
of  gypsum  partition  tile  in  1926,  we  just  made  foam  in  an 
ordinary  receptacle  and  mixed  it  in  with  the  gypsum  and 
poured  a  few  block-  from  time  to  time  as  the  mould  belt  went 
along,  except  that  I  know  it  was  along  in  1926  that  we  put  in 
a  machine  for  manufacturing  gypsum  partition  tile  which 
consisted  of  a  foam  generator  and  a  solution  feeder  and 
tanks  and  all  the  necessary  equipment  required.  We  later 
developed  a  machine  which  is  a  good  deal  along  the  line  of 
Exhibit  No.  16.  I  have  not  a  clear  recollection  as  to  whether 
or  not,  when  we  started  to  use  the  foam  process  for  the 
manufacture  of  partition  tile,  we  made  them  in  hand 
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batches.  I  do  not  know  whether  we  used  the  hind  batch 
process  at  that  time  or  not.  My  best  recollection  is  that 
we  put  in  this  foam  equipment  in  1926  or  sometinie  in  that 
neighborhood.  By  this  I  mean  that  it  might  have  been 
toward  the  end  of  1926  or  the  first  of  1927.  j 

The  few  tile  which  we  made  under  the  process  in  issue  in 
1926  were  sold  on  the  market  but  I  do  not  kno\y  whether 
these  tile  were  submitted  to  the  Underwriters’!  Labora¬ 
tories  at  that  time.  It  is  true,  however,  that  the  Under¬ 
writers’  Laboratories  had  the  opportunity  of  takiijg  our  tile 
and  testing  it  in  the  usual  manner.  I  could  not  say,  how¬ 
ever,  that  they  did  take  samples  of  the  few  tile  which  we 
made  under  the  process  in  issue  in  1926  because  I  do  not 
know.  I  cannot  say  whether  we  told  the  Underwriters’ 
Laboratories  that  we  were  beginning  to  use  the  process  in 
issue  for  the  manufacture  of  gypsum  partition  til^  in  1926 
or  not.  Neither  can  I  tell  whether  the  Underwriters’  Labo¬ 
ratories  knew  that  we  were  representing  to  the  tirade  that 
the  Underwriters’  Laboratories  had  inspected  the  hew  tile. 
I  believe  it  was  customarv  for  the  Underwriters’ 

m/ 

493  Laboratories  to  make  reports  on  their  tests  |but  I  do 
not  know  whether  we  have  any  reports  orjwhether 
there  are  any  in  the  files  of  the  company  showing  wpat  tests 
were  made  on  this  new  form  of  tile  by  the  Underwriters’ 
Laboratories. 

I  believe  that  representatives  from  the  Underwriters  ’ 
Laboratories  came  into  our  plant  and  took  tile  for  testing. 
In  fact,  I  am  well  convinced  that  they  did.  Whenjthe  Un¬ 
derwriters’  Laboratories  took  a  tile  out  of  our  pl&nt  they 
did  not  test  cylinders,  they  tested  the  tile  itself  of*  a  sec¬ 
tion  of  the  tile.  Their  specifications  did  not  call  for  tests 
on  cylinders  and  I  assume  that  they  did  not  make  tests  on 
tile  by  testing  cylinders.  I  am  rather  sure  that  they  did 
not  test  cylinders,  at  least  at  our  plant.  I  know  ihat  the 
Underwriters’  Laboratories  tested  tile  itself  and  npt  cylin¬ 
ders.  When  the  Underwriters’  Laboratories  took  wall- 
board  out  of  our  plant  for  testing  they  tested  a  1£  x  18" 
sample  of  the  board.  They  subjected  this  12  x  18"  I  sample 
of  the  wallboard  to  the  transverse  compression  test  l  and  all 
the  tests  that  they  specified. 

Q.  “You  testified  in  the  Patent  Office  proceeding,  did 
vou  not,  that  the  tests  of  the  Underwriters’  Laboratories 
were  the  important  tests?”  A.  “I  testified  that  theif  speci- 


422  ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 

fications  as  to  weight  and  other  requirements  were  consid¬ 
ered  important,  and  the  important  tests.” 

Our  old  standard  tile  made  from  gypsum  and  water  alone 
was  known  as  “Pyrobar  Partition  Tile”  and  the  new  tile 
made  with  the  addition  of  foam  and  which  we  started  to 
make  in  1926,  was  placed  upon  the  market  under  the  same 
name.  The  word  “Pyrobar”  was  stamped  on  the  side  of 
the  new  tile  just  as  it  was  on  the  old  standard  tile.  The 
Underwriters’  Laboratories  had  tested  our  old  standard 
tile  known  as  “Pyrobar”  and  I  feel  that  since  we  had  the 
inspection  service  of  the  Underwriters’  Laboratories  they 
very  likely  inspected  the  new  tile  and  procured  samples 
at  our  plants. 

Q.  “Mr.  Roos,  you  made  yesterday,  as  I  understand  your 
testimony,!  a  very  important  variation  in  it  from  what  you 
testified  to  under  oath  in  the  Patent  Office.  I  am  referring 
to  this:  You  testified  yesterday,  in  substance,  that  when 
you  made  Exhibits  Nos.  11  and  14  you  made  an  extra  one, 
an  extra  wallboard;  you  made  three.  Two  of  them  are 
in  this  case  as  Exhibits  Nos.  11  and  14.  You  were  asked 
in  the  Patent.  Office  proceeding  what  became  of  the 
494  third  board;  were  you  not?”  A.  “Yes,  sir.” 

Q.  “And  you  testified  that  that  board  was  lost; 
did  you  not?”  A.  “That  is  correct.” 

Q.  “And  you  testified  that  you  searched  for  that  board 
at  the  Fort  Dodge  plant,  you  searched  for  it  in  the  labora¬ 
tories,  you  searched  for  it  in  some  storage  room,  and  after 

vou  had  made  exhaustive  searches  for  that  board  vou  tes- 
•  •> 

tified  that i  the  board  was  lost;  did  vou  not?”  A.  “Yes, 
sir;  I  did.” 

Q.  “Yesterday,  in  this  court,  when  you  were  asked  by 
Mr.  Hansen  about  that  board,  you  testified  that  to  the  best 
of  your  recollection  now  you  made  a  test  on  it ;  you  broke 
it;  did  you  not?”  A.  “I  thought  that.” 

Q.  “Did  vou  do  that  or  not  yesterday?”  A.  “Yes,  sir; 
I  did.” 

Q.  “You  said  that,  and  then  in  about  the  fourth  ques¬ 
tion  after  that  question,  when  he  asked  you  again,  you  said 
you  sent  it  somewhere  to  be  broken;  did  you?”  A.  “I 
said  that  I  sent  it  over  to  the  board  plant  to  be  broken.” 

Q.  “You  first  said  you  broke  it  yourself  yesterday,  and 
then,  in  about  the  fourth  question  after  that  answer,  you 
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said  you  sent  it  to  the  mill  or  the  plant?”  A.  ^‘Yes,  sir; 
that  is  correct.”  j 

Q.  “You  did  not  say  that  you  did  it,  but  you  said  you 
thought  you  did.”  A.  “Well,  I  was  testifying  tjo  the  best 
of  my  recollection.” 

Q.  4  4  Ah !  Do  you  mean  to  say  that  your  recollection  yes¬ 
terday  was  better  than  it  was  six  years  ago,  in  1926?” 

A.  “I  would  not  say  that;  no.” 

495  Q.  “Mr.  Roos,  you  made  an  effort — at  jleast,  you 
so  testified — a  big  effort  to  get  the  board,  jit  was  on 
your  mind.  You  were  searching  laboratories;  |vou  were 
searching  the  plant;  you  were  searching  in  seme  store 
room  you  referred  to  in  your  testimony.  Then]  after  all 
that,  you  go  in  the  Patent  Office  proceeding  an(l  say  the 
board  was  lost.  Do  you  not  think  you  had  bettef  conclude 

that  vour  testimony  should  stand  as  it  was  in  1926  on  that 
•  * 

question?  Do  you  not  think  your  recollection  would  have 
been  better  then?”  A.  “Well,  the  board  would  have  been 
lost,  Mr.  Rose,  if  I  had  broken  the  board.  It  would  have 
been  thrown  away.  It  would  have  been  brokeh,  simply 
discarded.” 

Q.  “Ah!  But  you  did  not  testify  in  the  Patent  Office 
that  you  broke  the  board.”  A.  “That  is  correct,  Mr. 
Rose.”  ! 

Q.  “That  is  correct.  You  said  it  was  a  lost  exhibit;  did 
you  not?”  A.  “Yes,  sir,  I  did.  I  simply  meant  J:o  convey 
yesterday,  Mr.  Rose,  that  I  would  think  that  I  broke  this 
board.” 

Mr.  Rose:  “Mr.  Roos,  do  not  argue  with  me  about  that. 
You  are  trying  to  improve  your  case  in  my  opinioii.  I  want 

you  to  understand  that  that  is  what  I  think  about  jt.” 

i 

Q.  “The  Patent  Office  hearings  were  held  here  and  there, 
were  they  not?”  A.  “Yes,  sir.” 

Q.  “And  there  were  a  good  many  of  them?”  A.  “Yes, 
sir.”  | 

Q.  “And  you  thoroughly  discussed  the  pointsj  of  your 
case  with  Mr.  Hansen,  your  counsel;  did  yolu  not?” 
A.  “Yes,  sir.” 

7  i 

Q.  “And  in  addition  to  searching  for  this  lost  I  product, 
all  that  matter  w’as  considered  between  you  and  your  coun¬ 
sel;  was  it  not?”  A.  “Yes  sir.’’ 

28— 6140a 
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496  Q.  “  And  you  testified  with  the  benefit  of  consulta¬ 
tion  with  counsel  on  that  vital  matter?”  A.  “Yes, 

sir.” 

The  Witness :  I  made  the  statement  yesterday  during  my 
redirect  examination  that  85%  of  the  strength  of  a  wall- 
board  is  in  the  paper.  It  is  true  that  the  strength  of  the 
board  depends  in  some  degree  upon  the  extent  and  the  per¬ 
sistence  of  adherence  of  the  paper  to  the  core.  It  is  also 
true  that  if  you  had  absolutely  no  bond  to  the  core  the 
board  would  not  show  up  as  a  strong  board.  You  can  have 
a  board  that  is  a  partial  peeler  and  still  have  very  good 
strength.  It  is  true  that  unless  the  core  of  the  wallboard 
was  tested  one  would  not  know  positively  to  an  accurate 
percentage  the  strength  of  the  core.  In  the  testimony  which 
I  gave  yesterday  concerning  the  85%  of  the  strength  of  the 
wallboard  being  in  the  paper  I  had  in  mind  the  old  standard 
wallboard  that  we  had  previously  been  making  and  I  was 
testifying  from  experience  with  the  old  standard  wallboard 
and  not  the  new  wallboard  made  under  the  process  in 
issue. 

Q.  “And  you  assumed  that  because  the  old  board  under 
the  old  gypsum  product  had  a  strength  of  85%  in  the 
paper  and  15%  in  the  core,  your  new  product  would  have 
the  same:  and  vou  did  not  make  anv  tests  of  the  core  and 

7  v 

the  paper  to  find  out;  did  you?”  A.  “Not  at  that  time; 
no,  sir.” 

The  Witness:  In  mv  redirect  examination  I  did  not  mean 
to  say  that  competent  engineers,  and  those  who  run  muni¬ 
cipalities  would  allow  the  use  in  fireproof  buildings  of  par¬ 
tition  tile  which  would  not  stand  the  test  of  fireproof  pro¬ 
ducts. 

I  testified  as  follows  in  the  Patent  Office  proceeding  as 
recorded  on  page  174  of  Roos’  Patent  Office  record: 

R.  D.  Q.  323:  “Mr.  Roos,  do  you  know  what  the  weight 
specifications  of  the  Underwriters  were  for  plasterboard, 
such,  as  that  exemplified  by  the  specimens  of*  Roos’  Ex¬ 
hibits  Nos.  11  and  14  during  the  year  1922?”  A. 

“Yes.” 

497  R.  D.  Q.  324:  “What  were  they,  Mr.  Roos?”  A. 
“Thev  were  in  accordance  with  the  American  Society 
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for  Testing  Materials’  specifications,  which  called  for  a 
minimum  weight  of  1500  pounds  per  1000  square  Ifeet  and  a 
maximum  weight  of  2000  pounds  per  1000  square  feet.” 

R.  D.  Q.  325:  “What  were  the  weight  specifications  for 
plaster  board  or  wallboard  of  the  United  States!  Gypsum 
Company  at  its  Fort  Dodge  plant  in  1922?  Justj  approxi¬ 
mately,  Mr.  Roos,  if  you  do  not  know  what  they  \Vere  defi¬ 
nitely.”  A.  “We  had  standards  which  we  tried  tb  keep  to 
of  about  1650  to  1700  pounds  minimum  and  a  2000  pound 
maximum.  However,  these  weren’t  always  adhered  to  as 
the  Underwriters’  specifications  were  the  main  pnes,  the 
important  ones.” 

The  Witness:  This  testimony  of  mine  was  the j  truth  of 
the  matter. 

The  data  sheet,  Roos’  Exhibit  No.  9,  has  writtei  thereon 
the  word  “Aridize”.  Aridize  was  a  product  that  we  used 
for  making  roof  tile  and  which  we  did  not  as  a  rulp  use  for 
making  partition  tile.  Aridize  was  a  stronger!  product 
than  ordinary  gypsum.  Roos’  Exhibit  No.  9  stated :  “Pur¬ 
pose:  Light  weight  and  increased  strength  by  use  of 
Aridize.”  Type  A,  as  recorded  on  this  exhibit,  j  gave  an 
average  compression  breaking  point  of  1018.  In  my  testi¬ 
mony  I  stated  that  our  specifications  required  a  minimum 
value  of  360  pounds  on  cylinders  made  from  our  old  stand¬ 
ard  tile  mix.  So  that,  when  a  comparison  is  madej  between 
a  1018  pound  result  obtained  from  a  compression  strength 
of  a  cylinder  made  from  Aridize,  and  our  old  riiinimum 
value  specification  of  360  pounds,  it  must  be  taken  into  con¬ 
sideration  that  the  360  pounds  specification  referred  to  a 
cylinder  made  from  our  ordinary  calcined  gypsum!  and  not 
from  the  stronger  product  “Aridize.”  Otherwise,  [it  would 
not  be  a  fair  comparison. 

The  Gypsum  Company  did  not  market  and  sell  blocks  of 
the  size  and  character  of  the  block,  Roos’  Exhibit  No. 
498  10.  This  exhibit  merely  represents  a  mixture  of  ma- 

trial  which  was  made  under  the  process  in  issue  and 
which  was  covered  with  paper.  The  purpose  for  [which  I 
made  it  was  to  show  whether  or  not  paper  would  adhere  to 
it.  Such  was  its  purpose.  I  do  not  entirely  agree  (with  the 
theory  that  paper  has  the  faculty  of  drawing  its  adherence 
from  all  of  the  inside  mass  and  that,  therefore,  the  greater 
the  inside  mass  between  the  paper  the  greater  is  the  adher- 
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ence  of  the  mass  to  the  paper.  It  is  my  belief  that  that  is 
not  a  sound  theory  and  is  not  known  in  practice.  .1  believe 
that  paper  would  adhere  to  this  same  material  that  is  in  Ex¬ 
hibit  10  on  a  wallboard  core  of  three-eighths  of  an  inch 
thickness  just  as  well  as  it  does  to  a  core  of  the  thickness  of 
the  block  of  Exhibit  10. 

I  have  no  data  which  refers  to  the  block,  Roos’  Exhibit 
No.  10.  It  is  my  recollection  that  in  making  this  block  I 
used  a  chemical  foam.  I  also  used  a  chemical  foam  to 
produce  the  wallboard  specimens,  Roos’  Exhibits  Nos.  11 
and  14.  In  making  this  chemical  foam  I  first  stirred  up  a 
foam  and  then  placed  two  chemical  substances  into  it.  The 
foam  was  made  out  of  soap  bark  and  dextrine  to  which  was 
added  calcium  carbonate  and  aluminum  sulphate. 

Q.  “When  you  mixed  that  and  poured  it,  you  do  not  know 

how  many  of  the  agitated  bubbles  broke  down,  and  you  do 

not  know  how  manv  bubbles  were  in  that  mass  that  came 

* 

from  the  chemicals  that  you  put  in  there;  do  you?”  A. 
“No,  sir ;  that  is  true.  I  could  not  be  sure  of  that.” 

Q.  “Could  you  tell,  in  that  Exhibit  10  or  in  the  wall- 
boards,  how  much  of  the  porosity  was  due  to  the  bubbles 
from  soap  bark  or  how  much  to  the  chemicals  that  went 
into  it?”  A.  ^‘No,  sir;  I  could  not  be  sure  of  that.” 

The  Witness:  I  do  not  have  any  data  referring  to  the 

block,  Roos’  Exhibit  No.  10.  This  block  was  made  at  Mr. 

Brookby’s  request  to  determine  how  light  a  product  I  could 

make,  and  to  see  how  it  would  stick  to  the  paper.  I  have 

not  anv  data  on  it. 

* 

I  do  not  recollect  any  answer  which  I  received  to  the  let¬ 
ter  Roos’  Exhibit  No.  2. 

I  did  not  produce  any  of  the  tile  which  was  referred  to  in 
the  formula,  Roos  Exhibit  No.  5,  that  is,  these  tile 
499  were  lost  and  I  could  not  produce  them  as  evidence 
in  this  case.  The  Patent  Office,  nevertheless, 
awarded  me  a  reduction  to  practice  on  these  tile  which  were 
lost  and  not  produced  either  in  the  Patent  Office  proceeding 
or  in  this  proceeding.  I  had  some  data  on  these  tile  but  I 
did  not  produce  the  tile.  Neither  were  the  2  x  4"  cylinders 
produced  in  evidence  because  they  were  crushed  and  thrown 
away.  I  did  not  produce  as  evidence  in  this  case,  either  in 
the  Patent  Office  proceeding  or  in  this  court  proceeding, 
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any  of  the  dust  or  parts  of  these  crushed  |cylinders. 

500  I  testified  in  the  Patent  Office  proceeding  in  sub¬ 
stance,  that  I  made  the  two  wallboard  specimens, 

Roos’  Exhibits  Nos.  11  and  14,  in  October,  1922,  ^nd  that  I 
then  proceeded  to  visualize  a  machine.  I  testified  }n  the  Pat¬ 
ent  Office  proceeding  that  I  visualized  for  a  long  jtime,  and 
that  during  this  period  of  visualization,  I  tried  ojit  certain 
impellers  and  certain  forms  of  containers,  etc.,  j  and  that 
finally  after  five  months  visualization,  I  picked  ojut  a  type 
of  impeller.  I  further  testified  that  I  then  proceeded  to 
make  a  miniature  foam  machine,  and  that  using  tlfris  minia¬ 
ture  foam  machine  as  a  model,  I  designed  a  full  plant  pro¬ 
duction  machine  which  embodied  the  features  of  this  minia¬ 
ture  foam  machine. 

Q.  And  you  further  said  that  you  completed  the  immature 
foam  machine  in  June,  1924 — this  same  little  immature 
foam  machine;  did  you  not?  A.  Probably  I  did;  ^es,  sir. 

i 

In  the  Patent  Office  proceeding,  I  testified  as  fallows,  as 
recorded  on  page  116  of  Roos’  Patent  Office  Recorp: 

Q.  455:  “About  when  did  you  complete  the  making  of 
your  laboratory  machine,  which  was  the  machine  upon 
which  you  based  the  construction  of  the  large  jmachine, 
amount;  which  you  have  previously  testified?”  A.  “About 
June,  1924.” 

.  i 

When  I  so  testified  in  the  Patent  Office  proceeding,  I 
was  talking  about  the  foam  generator  cell  itself.  I  was  not 
talking  about  Roos’  Exhibit  No.  16,  which  is  the  complete 
equipment. 

I  also  testified  in  the  Patent  Office  proceeding  as  recorded 
on  page  116  of  Roos’  Patent  Office  Record: 

Q.  457:  “How  long  were  you  in  constructing  tjiis  large 
machine,  the  construction  of  which  was  based  ujpon  this 
small  type  of  machine?”  A.  “The  foam  machine  itself  was 
built  within  two  or  three  weeks.  The  whole  installation, 
that  is,  the  accessories  that  went  with  it  required  an  addi¬ 
tional  two  or  three  weeks.” 

501  Mr.  Allison  was  the  man  who  contributed  the 
baffles  to  the  foam  cell,  Figure  4  of  the  jnachine, 

Roos’  Exhibit  No.  16,  and  it  is  true  that  Mr.j  Allison 
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went  to  work  at  the  Fort  Dodge  plant  on  March  15,  1924, 
so  that  there  were  no  baffles  in  the  foam  cell  until  after 
Allison  went  to  work  there. 

Between  April  1,  1924  and  May  1,  1924,  Mr.  Allison  and 
myself  experimented  with  machines  for  making  this  foam 
and  we  probably  made  some  batches  of  foam  during  that 
time.  Mr.  Allison  and  mvself  were  directing  our  efforts 
toward  making  a  machine  that  would  make  bubbles  of  the 
proper  size,  stabilization,  and  tenacity  of  mix.  Before  di¬ 
recting  our  attention  to  a  machine,  we  first  worked  with  the 
bubbles  and  the  mix,  and  when  Mr.  Allison  so  testified,  he 
testified  correct lv.  1  would  not  sav  that  it  is  true  that  1 
confined  niv  activities  more  to  the  use  of  dextrinized  starch 
and  Allison  to  strengthening  the  foam  with  calcined  gyp¬ 
sum  powder.  It  is  not  niv  recollection  that  I  confined  niv- 
self  to  either  one  of  them.  I  was  directing  Mr.  Allison  and 
he  was  working  for  me. 

Mr.  Allen  testified  as  follows  on  page  221  of  the  Record 
in  this  proceeding: 

Q.  “Did  you  get  this  idea  of  adding  gypsum  from  your 
previous  employment  at  Anaconda?"  A.  “Oh,  yes." 

Regardless  of  this  testimonv  of  Mr.  Allison,  I  still  sav 

V  »  • 

that  the  idea  of  putting  powdered  calcined  gypsum  in  the 
bubbles  was  my  idea,  and  I  had  this  idea  long  before  Allison 
came  with  the  Gypsum  Company. 

It  is  true  that  my  Patent  Application  which  directs  the 
use  of  calcined  gypsum  powder,  or  dextrine  starch  powder 
with  the  foam,  was  written  up  in  the  summer  of  1924.  which 
was  after  the  machine  was  well  developed. 


502  Q.  “In  other  words.  Allison  came  on  the  15th  of 

March.  1924.  and  you  did  some  experimenting,  and 

then  you  started  in  with  the  machine.  Then  when  you  built 

this  machine  you  went  to  the  patent  lawyer  and  made  out 

that  patent  application  and  died  it  in  August,  1924:  did  you 

not?"  A.  “The  application  was  died  in  August.  1924:  ves. 
•  %  % 
sir. 

Q.  “Mr.  Roos.  you  have  just  testided  of  the  tremendous 
importance  of  this  invention  to  vou."  A.  “Yes.  sir." 

Q.  “If  this  was  an  important  invention  to  you.  why  did 
you  not  take  the  easy  steps  to  protect  it?"  A.  “I  did  not 
dream  that  anvbodv  was  working  on  this  foam  addition.  I 
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never  thought  that  they  would  be,  and  I  wanted  jto  get  the 
thing  well  developed.  I  had  never  taken  out  any  patent 
applications.’  ’ 

Q.  “Wait  a  minute.  You  knew  that  this  foani  idea  was 
coming  into  the  literature,  did  you  not,  into  the  literature  of 
scientific  men,  of  whom  you  are  presumed  to  be  one?”  A. 
“Of  course  I  did  not  know  anything  about  that.” 

Q.  “You  did  not.”  A.  “I  did  not.” 

Q.  “You  did  not  think  that  it  was  worth  while  to  keep  a 
careful  record  of  your  important  formulae,  and! a  careful 
record  of  vour  exhibits,  did  vou?”  A.  “I  was ! following 
my  practice.  I  was  not  a  fully  developed  research  man  at 
that  time.  I  never  had  had  any  patent  litigation  3 1  did  not 
know  anything  about  it.” 

Q.  “There  was  testimony  offered  on  your  side  df  the  case 
in  the  Patent  Office  that  that  block,  Roos’  Exhibit  |10,  kicked 
around  the  laboratory  for  a  year  or  so,  was  there  tiot?”  A. 
“No,  sir;  it  was  not.  The  testimony  was  to  the  pfifect  that 
Mr.  Brookbv  had  that  specimen.” 

Q.  ‘  ‘  Maybe  I  am  wrong  about  that.  Maybe  it  wfas  sitting 
on  his  desk  down  in  his  office  in  Chicago.  Is  thaj;  it?”  A. 
“I  think  it  was  in  his  collection  of  materials  in  Chjicago.” 

Q.  “Then,  after  you  really  got  this  process  injl924,  you 
started  in  to  pick  up  everything  that  you  could  possibly  put 
into  it  as  exhibits,  did  you  not?”  A.  “We  only  picked  up 
those  exhibits  that  we  could  tangibly  tie  up  with!  this. 

Q.  “When  you  discussed  this  idea  of  yours  jwith  Mr. 
Brookbv,  your  superior,  did  he  have  you  sit  down  and 
503  make  out  a  formal  assignment  to  your  cojnpany  of 
this  invention?”  A.  “The  application  you  speak 
of.”  | 

Q.  “You  did  not  make  an  application  until  1924.  I  am 
asking  you  whether  in  1922,  when  your  company  found  out 
you  had  invented  this  process,  it  took  any  steps  tjo  protect 
its  interests?”  A.  “He  did  not  ask  me  to  write  it  up,  no 
sir.”  i 

Q.  “They  did  not  ask  you  to  do  anything  with'  iit,  except 
as  you  say  to  go  ahead  and  build  a  machine?”  A-  4 ‘ They 
asked  me  to  keep  working  on  this  thing,  it  was  a  good  idea, 
to  develop  it  and  go  through  with  it,  but  there  wajs  a  lot  to 
be  done  on  it  before  it  could  ever  be  put  in  commercial 
operation.” 
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Q.  “You  signed  no  papers  transferring  your  interest  in 
it  until  you  assigned  the  patent  application?”  A.  “No, 
sir;  I  did  not.” 

Q.  “I  am  saying  to  you  that  Allison  determined  the  type 
of  the  impeller  that  went  into  that  foam  machine,  regard¬ 
less  of  what  work  you  had  done  on  it?”  A.  “I  am  telling 
you  that  in  collaboration  with  Mr.  Allison  in  the  final  ma¬ 
chine,  working  together,  we  used  a  disc  which  I  had  been 
using  before.  We  modified  it,  and  worked  with  it.” 

The  Witness:  In  visualizing,  I  did  not  assist  myself  by 
reference  to  the  engineering  magazines  as  to  the  foam  mak¬ 
ing  art  because  I  did  not  know  at  that  time  that  there  was 
a  foam  making  art.  In  other  words,  if  these  things  had 
been  in  Chemical  Abstracts,  and  the  magazines  of  the 
Chemical  Engineering  Society,  which  magazines  I  took,  and 
if  these  things  were  spread  out  in  these  magazines,  I  did 
not  notice  them.  I  did  go  to  the  trouble  of  going  to  a  drug 
store  and  looking  at  a  hexagonal  malted  milk  mixer,  which 
is  the  kind  where  you  press  a  button  and  stir  up 
504  malted  milk  shakes.  I  suppose  I  could  have  made 
foam  with  these.  I  could  not,  however,  have  made 
foam  continuouslv  by  the  use  of  one  of  these  electric 
malted  milk  mixers,  and  that  is  why  I  had  to  revamp  that 
machine. 

The  bottom  disc  of  the  foam  machine  was  surrated.  By 
this  I  mean  that  it  was  cut  or  slotted  and  turned  up  with  a 
little  twist  on  it.  The  center  of  the  bottom  disc  in  my  ma¬ 
chine  was  a  plane  but  the  edges  were  turned  up  so  that  in 
revolving,  it  would  slightly  catch  the  fluid.  This  bottom 
disc  just  scraped  the  bottom  of  the  foam  or  the  top  of  the 
liquid  in  the  foam  generator.  The  head  of  the  fluid  foam 
solution  in  the  generator  had  to  be  low,  that  is,  two  or  three 
inches  in  depth.  If  the  liquid  foam  solution  were  higher 
in  the  foam  generator,  the  compressed  air  which  entered  it 
at  the  bottom  thereof  would  have  interfered  by  splashing 
up  the  liquid. 

I  did  not  testify  in  my  previous  testimony  that  the  flota¬ 
tion  machine,  as  used  at  Anaconda,  did  not  provide  for  the 
entrance  of  air  into  it. 

The  cascading  or  duplication  of  foam  generator  cells  was 
a  development  after  Mr.  Allison  began  to  work  on  this 
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thing.  This  cascading  of  foam  generator  cells  wag  started, 
I  would  say,  sometime  after  April  or  May,  1924. 

When  Mr.  Allison  and  myself  got  to  work  on  this  process 
and  worked  with  it,  we  found  out,  as  a  result  of  |he  inten¬ 
sive  experimentation  which  we  carried  on  at  Foyt  Dodge, 
that  we  got  the  best  results  when  we  obtained  finally  a 
small  bubble  because  small  bubbles  are  more  tenacious  and 
stand  up  better  when  mixed  into  the  mass. 

Give  anybody  an  egg  beater  and  he  can  mak<>  a  foam, 

but  to  get  a  foam  which  would  stand  mixing  and  which 

would  do  the  work  was  a  verv  difficult  matter. 

* 

Q.  “And,  as  a  matter  of  fact,  when  Mr.  Allison  came 
there  to  you  people,  he  was  about  the  first  fellow  who  had 
shown  up  at  your  plant  in  employment  there  who  really 
had  any  helpful  ideas  to  you.  Was  not  that  about 
505  right?”  A.  “I  would  say  that  he  helped  n|e  in  this 
thing,  and  contributed  in  this  foam  situation!,” 

Q.  “He  came  to  you  new  from  a  little  different  art;  he 
was  not  in  any  groove  in  your  place,  was  lie?”  A.  “That 
is  correct.” 

Q.  “And  he  comes  in  there,  and  you  explain  your 
troubles,  what  vou  had  in  mind  and  wanted  to!  do,  and 
Allison,  because  of  his  experience,  was  able  really  to  give 
vou  assistance.  That  is  the  truth,  is  it  not?”  A.  “After 

*•  ’  i 

a  lot  of  work  with  me  on  these  larger  sized  machines,  we 
finally  made  improvements,  and  lie  assisted  me  inithat.” 

The  Witness:  I  would  not  say  that  I  was  not  accustomed 
to  paying  any  attention  to  the  magazine,  Chemical  Ab¬ 
stracts.  T  have  already  testified  to  the  effect  that  if  I 
wanted  to  look  up  an  art,  I  would  go  to  Chemical  Abstracts. 

Q.  “This  edition  of  Chemical  Abstracts  camq  out  on 
March  10, 1924,  and  you  take  the  magazine,  so  you  say,  and 
1  was  wondering  how  you  could  possibly  recollect  that  you 
had  not  seen  the  issue  of  March  10,  1924?”  A.  “]j  did  not 
sav  that.  I  did  not  mean  to  sav  that.” 

Q.  “Do  you  think  you  did  see  the  issue  of  March  10, 
1924?”  A.  “I  cannot  say  whether  I  did  or  not.” 

Q.  “How  often  did  those  publications  come  in?”  A. 
“It  is  my  recollection  that  they  come  in  twice  monthly.” 

Q.  “Twice  a  month,  and  you  had  been  a  member  of  that 
societv  for  a  good  manv  vears,  had  vou  not?”  Aj  “Since 
1919.” 
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Q.  “And  this  book,  Chemical  Abstracts,  was  the 
506  one  publication  in  the  United  States  which  was  right 
in  your  line  of  work,  was  it  not,  on  chemical  mat¬ 
ters?*’  A.  “It  is  the  outstanding  abstract  in  the  United 
States.” 

Q.  “It  is  just  the  same  to  you  as  the  Supreme  Court  re¬ 
ports  are  to  the  lawyer,  is  it  not?”  A.  “I  presume  so.” 

Q.  “If  you  wanted  to  trace  up  through  the  last  ten  years 
t lie  literature,  what  had  been  done  in  any  art,  the  one  place 
you  could  get  it  would  be  to  take  Chemical  Abstracts  and 
trace  them  back,  would  it  not?”  A.  “That  is  correct.” 

Q.  “Yet  vou  sav  that  vou  did  not  see  anything  about 
this  Bayer  application  for  patent  in  this  issue?”  A. 
“Absolutely.” 

Q.  “I  see  in  the  book  that  the  news,  we  might  say,  on 
porous  building  materials — that  is  what  you  were  working 
at — is  catalogued  in  this  book  under  the  heading  “Porous 
Building  Materials.”  I  see  a  little  larger  classification  of 
“Cement  and  other  Building  Materials,”  which  takes  up 
a  page  or  so.  I  think  I,  not  being  a  chemist,  could  look  it 
over  in  probably  ten  or  fifteen  minutes  and  see  everything 
that  was  in  it.  Were  you  not  in  the  habit  of  spending  ten 
or  fifteen  minutes  in  seeing  what  was  going  on  in  vour  art 
twice  a  week  by  taking  the  heading  “Cement  and  Other 
Building  Materials”  and  seeing  what  was  going  on  in  these 
inventions  and  these  processes  with  which  you  were  work¬ 
ing  everv  dav?  You  sav  vou  did  not  do  that?”  A.  “I  was 
a  busy  man,  Mr.  Rose,  and  there  was  many  a  month,  and 
a  great  many  months,  that  I  did  not  even  open  up  my 
Abstracts,  left  the  covers  right  on  them.  There  are  a  great 
many  editions  that  I  have  now  that  I  have  never  seen.” 

The  Witness:  Mv  miniature  laboratory  foam  machine 
was  a  machine  which  consisted  of  a  square  oil  can  with  a 
little  impeller  shaft  in  it  which  had  a  couple  of  paddles  on 
it.  A  power  apparatus  ran  it.  This  was  the  machine  which 
I  testified  in  the  Patent  Office  proceeding  would  hold  two 
quarts  of  liquid  and  produce,  from  this  liquid,  about  eight 
to  ten  quarts  of  foam. 

Q.  “You  testified  in  the  Patent  Office  proceeding  that 

that  was  vour1  miniature  machine,  that  that  was  it?”  A. 

*>  * 

“That  was  my  miniature  laboratory  machine.” 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL 


433 


The  Witness:  I  testified  in  the  Patent  Office  proceeding 
that  my  large  foam  generator,  figure  4  of  the  machine  Roos’ 
Exhibit  Xo.  16,  was  designed  on  the  basis  of  this  immature 
laboratory  machine.  This  large  foam  generator  j  cell  was 
part  of  the  machine  Roos’  Exhibit  No.  16.  It  was  the  first 
installment  in  the  making  of  the  machine,  Roos!  Exhibit 
No.  16. 

507  Q.  “So  that  when  you  are  talking  about 'the  gen¬ 
erator,  vou  started  in  to  build  vour  big  machine.  You 

testified  that  you  built  it  in  two  or  three  weeks,  that  you 
completed  that  machine,  from  the  time  you  started!  it  until 
you  got  through  with  it,  under  your  testimony  and  under 
the  other  testimony  in  the  case,  in  about  not  exceeding  six 
weeks.  You  made  it  shorter  yourself.  You  made  no  ma¬ 
chines  from  the  time  you  built  this  little  miniature  ma¬ 
chine  until  you  built  this,  what  you  call  this  generator  cell.” 
A.  “I  built  a  single  generator  cell  that  was  mo^ed  over 
to  the  board  plant.” 

Q.  “Wait  a  minute.  That  generator  cell  was  built  about 
April  or  May,  1924?”  A.  “No,  sir,  it  was  built  in  [the  win¬ 
ter  and  spring  of  1924.” 

Baffles  were  put  in  this  generator  cell  by  Mr.  Allison 
after  it  was  placed  over  in  the  board  machine  plant 

508  on  the  ground  floor,  where  we  were  experijmenting 
upon  it.  It  was  then  taken  to  the  second  floor  of  the 

board  plant  and  placed  into  the  machine,  Roos’  Exhibit 
No.  16.  I  did  not  make  the  drawing  Roos’  Exhibit  No.  16. 
It  was  made  late  in  December,  1924.  I  would  not  expect 
anybody  to  build  the  machine  from  the  drawing,  Roos’  Ex¬ 
hibit  No.  16.  The  details  were  left  out  of  this  drawing. 

Re- redirect  examination. 

By  Mr.  Hansen: 

The  foam  which  was  used  in  the  construction  of  the  block, 
Roos’  Exhibit  No.  10,  was  made  from  a  soap-bark  solution 
with  calcium  carbonate  and  aluminum  sulphate  in  Solution, 
stirred,  and  added  to  gypsum  slurry  immediately,  j 

Re-recross-examination. 

Bv  Mr.  Rose : 

* 

Q.  “In  other  words,  you  did  not  give  these  chemicals 
time  to  act  before  you  threw  them  into  the  slunyH”  A. 
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“That  is  not  my  recollection  entirely.  I  would  not  swear 
that  I  let  the  thing  set  there  a  long  while,  or  anything  else.” 

Mr.  Hansen:  “It  is  stipulated  and  agreed  that  the  pam¬ 
phlet  identified  as  Rice’s  Exhibit  Xo.  N  is  a  publication  of 
the  Underwriters’  Laboratories  covering  the  inspection  serv¬ 
ices  of  the  Underwriters’  Laboratories  from  April,  1916 
through  1922,  and  there  on  through  the  period  it  remained 
in  force.” 

509  Robert  S.  Edwards. 

Robert  S.  Edwards,  a  witness  called  on  behalf  of  the 
plaintiff  Rice,  having  been  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  examination. 

Bv  Mr.  Rose: 

I  am  Robert  S.  Edwards,  residing  at  Milton,  Mass.  I  am 
a  Consulting  Chemical  Engineer  and  have  been  a  Consult¬ 
ant  and  a  Technical  Worker  in  lime,  Portland  cement  and 
gypsum  industries  since  1902.  I  am  a  graduate  of  Bowdoin 
College  with  the  Degree  of  Bachelor  of  Arts  in  1900  and  I 
took  two  years  post  graduate  work  at  the  Massachusetts 
Institute  of  Technology  in  Boston  in  Chemistry  and  Chem¬ 
ical  Engineering.  I  am  at  present  employed  by  the  Rum- 
ford  Chemical  Works  as  Consultant  Chemical  Engineer  and 
Development  Engineer  since  the  latter  part  of  1920,  during 
which  time  I  have  developed  a  process  for  the  recovery  of 
by-product  gypsum.  Since  1920  or  1921,  I  have  been  en¬ 
gaged  practically  entirely  in  the  gypsum  industry.  Prior 
to  that  time  I  did  examination  work  in  the  location  of  gyp¬ 
sum  properties  and  consulting  work  in  the  industry.  At  the 
close  of  my  college  career  in  1902  I  was  engaged  by  the 
Rockland  and  Rockport  Lime  Company  and  spent  three  or 
four  years  as  Chemical  Engineer  at  Rockland,  Maine.  Until 
1910  I  was  partner  in  the  firm  of  Sherman  and  Edwards, 
Consultant  Chemical  Engineers  in  Boston.  I  built  two  or 
three  lime  plants  and  in  1910  went  to  the  Pacific  coast,  re¬ 
tained  by  E.  W.  Clark  &  Company  of  Philadelphia,  who  then 
owned  the  Portland  Railway,  Light  &  Power  Company  of 
Portland,  Oregon.  From  1912  to  1917  I  was  a  partner  in  the 
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firm  of  Edwards  and  Lazell  in  Portland,  Oregon.  jWe  acted 
as  consultants  in  designing,  the  examination  of  properties, 
the  inspection  of  materials,  and  allied  engineering  activities 
on  the  Pacific  coast.  I  built  several  lime  plants,  par- 

510  ticipated  in  the  design  and  construction  of  two  ce¬ 
ment  plants  and  several  other  plants  for  handling 

chemical  products. 

I  belong  to  the  American  Institute  of  Chemical  Engineers 
and  to  the  American  Society  for  Testing  Materials.  The 
American  Society  for  Testing  Materials  is  an  organization 
for  promulgating  the  knowledge  of  materials  for  engineer¬ 
ing,  the  drawing  up  of  specifications  for  the  same'  and  for 
the  performing  of  tests  according  to  specifications!.  It  is  a 
voluntary  Society  that  is  governed  by  various  appointed 
Committees.  I  have  forgotten  the  exact  number!  of  com¬ 
mittees  in  the  American  Society  for  Testing  Materials  but 
each  committee  is  composed  of  representatives  <jf  manu¬ 
facturers  and  experts  on  various  lines  of  production;  prac¬ 
tically  all  the  manufactured  products  of  engineering  value 
in  the  United  States  are  included.  I  am  on  Commi  ttee  C-ll 
that  has  to  do  with  gypsum  specifications.  Mr.  Roos  is  also 
on  the  Committee;  so  is  Mr.  Reel  who  is  from  the  United 
States  Gypsum  Company  in  charge  of  structural  gypsum. 
The  function  of  the  Committee  is  to  draw  up,  prepare  and 
put  into  operation  specifications  for  the  manufacture  of 
gypsum  products.  This  Committee  has  been  functioning 
probably  since  the  establishment  of  the  Society.j  I  was 
elected  in  1924.  The  primary  purpose  of  the  specifications 
drawn  up  with  care  and  with  knowledge  of  conditions,  is  to 
stabilize  or  standardize  a  product  so  that  the  people  pur¬ 
chasing  this  product  will  feel  confident  that  it  is  safe  to 
use.  A  certain  product  that  meets  the  test  that  is  ^et  forth 
by  the  Society  affects  its  market  value  and  its  u^e  in  the 
market.  A  product  which  passes  the  tests  of  this!  Society 
is  standardized  and  known  to  pass  its  specifications;  it  is 
specified  for  use  in  the  construction  of  other  worjv  and  is 
perfectly  safe  to  use. 

There  is  also  another  organization  prescribing  standards 
that  affect  the  use  and  marketing  of  products,  narhely,  the 
Underwriters’  Laboratories  in  Chicago,  Illinois, 

511  which  is  an  organization  subscribed  to  and  supported 
by  the  insurance  companies  for  the  making  of  tests 

on  various  materials  and  giving,  according  to  the  rating 
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of  the  tests,  a  classification  backed  by  the  said  Under¬ 
writers.  If  products  cannot  come  up  to  these  tests  by  the 
Underwriters  they  cannot  get  a  rating. 

I  have  examined  the  wallboard  specimens,  Roos’  Exhibits 
Xos.  11  and  14,  and  the  patty,  Roos’  Exhibit  No.  4.  I  have 
also  gone  over  Roos ’  Patent  Office  testimony  carefully  with 
respect  to  these  wallboard  specimens,  Roos’  Exhibits  Nos. 
11  and  14.  This  testimony  shows  that  the  only  tests  which 
were  applied  to  these  wallboard  specimens,  Roos’  Exihbits 
Nos.  11  and  14,  were  the  crude  test  of  trying  to  remove  the 
paper  cover  from  the  core  by  the  fingers  and  measurement 
tests  which  consisted  of  calipering  the  boards  for  thickness. 

The  wallboard  specimens,  Roos’  Exhibits  Nos.  11  and  14, 
would  be  required  to  pass  all  the  tests  for  plaster  board  in 
order  to  meet  the  tests  of  the  American  Society  for  Testing 
Materials.  These  tests  are  dimensional  tests  which  consist 


of  measuring  the  length  and  thickness ;  weight  tests  which 
consist  of  weighing  the  wallboard,  and  the  transverse  or 
compression  test.  There  is  quite  a  wide  limit  of  weight.  I 
think  the  standard  today  for  a  three-eighths  inch  board  is 
at.  least  1400  pounds  per  thousand  feet  and  not  more  than 
2100  pounds  per  thousand  feet.  The  only  change  in  this 
specification  which  exists  today  from  the  year  1922,  during 
which  under  the  testimony  the  wallboard  specimens,  Roos’ 
Exhibits  Nos.  11  and  14,  were  made,  is  a  decrease  of  100 
pounds  in  the  low  weight  and  an  increase  of  100  pounds  in 
the  high  weight  per  one  thousand  feet  of  board. 

The  tranverse  or  compression  test  is  quite  important  to 

show  the  character  and  uniformitv  of  manufacture  of  the 

* 

board.  The  transverse  test  is  made  on  a  machine  having 
two  knife-edges  16"  on  centers.  Test  pieces  of  board  18" 
in  length  and  16"  in  width  are  placed  upon  these  knife- 
edges,  and  the  knife-edge  equidistant  between  the  two  sup¬ 
porting  edges  is  applied  through  steady  pressure 
512  in  the  center  of  the  board.  Pressure  is  applied  at 
the  rate  of  sixty  pounds  per  minute,  and  the  beard  is 
cracked  and  the  test  piece  is  broken;  and  in  order  for  the 
test  to  be  satisfactory  the  board  shall  break  core  and  all 
without  the  paper  sides  pulling  loose  from  the  core. 

These  were  all  the  tests  required  by  the  American  Society 
for  Testing  Materials  so  far  as  wallboard  was  concerned  in 
the  year  1922L  A  great  many  of  what  I  deem  necessary, 
practical  tests  would  have  to  be  made,  however,  in  deter- 
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mining  the  character  of  a  board  which  was 
a  new  method  of  treating  the  gypsum. 

In  the  development  and  recovery  of  synthetic  gypsum 
which  I  undertook  commencing  in  the  latter  parti  of  1920 
there  was  considerable  tonnage  of  what  is  known  as  by¬ 
product  gypsum  secured  from  chemical  industries,  prima¬ 
rily  in  the  manufacture  of  phosphoric  acid  which  was  being 
produced  in  the  United  States.  I  started  research  work 
on  the  development  of  this  by-product  for  the  Rumford 
Chemical  Works  in  the  Fall  of  1920,  having  had  experience 
in  cementitious  materials  during  all  of  my  engineering  prac¬ 
tice.  I  soon  found  out  that  I  was  up  against  quite  a  difficult 
problem.  There  are  many  poisons,  so-called,  in  tjie  prac¬ 
tical  sense,  which  affect  the  set  and  development  of  Strength 
in  calcined  gypsum;  and  after  overcoming  a  few  pf  these 
problems  in  the  by-product  gypsum  and  finding  opt  where 
these  poisons  came  from  and  how  to  eliminate  them,  I 
established  what  they  call  a  semi-works  pilot  plapt,  or  a 
works  pilot  plant,  for  the  recovery  of  the  by-product  gyp¬ 
sum  into  calcined  plaster  and  experimentation  with,  various 
gypsum  cast  products.  One  of  the  first  products  developed 
was  gypsum  partition  tile.  In  this  particular  pl&nt,  due 
to  the  off-color  of  the  by-product,  I  deemed  it  not  {feasible 
to  try  to  recover  it  into  gypsum  plaster,  which  should  be 
white.  The  development  of  the  partition  tile  was|  carried 
through  quite  rapidly  along  conservative  lines,  atid  hand 
moulds  were  made;  a  small  plaster  kettlq,  which 
513  could  be  secured  in  the  market,  was  purchased;  and 
I  commenced  calcining  daily  small  quantities  of  syn¬ 
thetic  or  by-product  gypsum,  converting  this  material  into 
blocks  of  various  shapes,  various  thicknesses,  and  immedi¬ 
ately  performing  the  various  recognized  tests  upon  the 
standardized  block  sections.  In  fact,  we  went  so  far  as 
to  build  one  of  our  semi-commercial  plants  of  these  so-called 
experimental  semi-commercial  blocks.  After  the  sepii-com- 
mercial  plant  was  operating  satisfactorily  we  were  {turning 
out  a  commercial  uniform  product  which  I  consider  satis- 

factorv  and  a  considerable  number  of  these  blocks  were 
* 

sent  to  the  Bureau  of  Standards  in  Washington  for]  a  com¬ 
plete  series  of  tests.  Later  on  a  large  number  cjf  these 
blocks  were  sent  to  the  Underwriters’  Laboratories, at  Chi¬ 
cago  for  the  fire  and  water  tests;  and  we  received  &  Class 
A  rating  on  the  results  of  the  fire  and  water  tests-  on  the 


manufactured  by 
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synthetic  gypsum  blocks.  After  the  Rumford  plant  was  in 
operation  commercially  and  satisfactorily,  which  was  in 
1924  and  1925,  we  licensed,  under  the  Edwards  and  Rumford 
patents,  a  plant  at  Joliet,  Illinois.  I  laid  out  and  supervised 
the  designing  of  this  plant  and  put  the  plant  in  operation. 
It  has  operated  successfully  since  1926  or  the  latter  part  of 
1925.  A  third  plant  was  erected  for  the  Warner  Chemical 
Company  at  Carteret,  New  Jersey,  and  placed  in  success¬ 
ful  operation  in  the  Summer  of  1926.  The  fourth  plant  was 
constructed  in  the  Summer  of  1928  at  Linden,  New  Jersey, 
for  the  Structural  Gypsum  Corporation  and  has  been  in 
successful  operation  since  its  construction.  The  total  oper¬ 
ating  daily  tonnage  capacities  of  these  four  plants  is  ap¬ 
proximately  600  to  700  tons,  in  twenty-four  hours,  of  cal¬ 
cined  gypsum  plaster.  The  last  plant  constructed,  the 
one  at  Linden,  N.  J.,  is  producing  various  types  of  calcined 
plaster,  partition  tile,  beam  and  girder  fireproofing  and 
constructural  gypsum,  and  practically  all  of  the  common 
gypsum  products  used  in  quantity,  with  the  exception  of 
plaster  board. 

514  In  our  original  development  of  synthetic  gypsum 
at  Rumford,  R.  I.,  I  had  conceived  the  idea  of  manu- 
facturing  plaster  board  together  with  blocks  or  tile.  Con¬ 
sequently,  I  carried  on  numerous  laboratory  tests  with  the 
idea  of  making  boards,  test  specimens,  etc.,  and  went  so 
far  as  to  ship  a  portion  of  a  carload  of  our  material  to  a 
gypsum  plgnt  in  Canada  at  Caledonia,  Ontario.  When  this 
carload  arrived  I  went  to  this  plant  in  Canada  and  witnessed 
the  operation  of  our  calcined  plaster  made  from  by-product 
gypsum  put  through  the  plaster  board  machine  at  this 
plant.  I  stayed  at  this  plant  and  saw  the  board  dried  and 
supervised  the  shipping  of  this  wallboard  back  to  our  plant 
at  Providence  and  later  complete  tests  were  made  upon  this 
wallboard. 

I  believe  that  the  wallboard  specimens,  Roos’  Exhibits 
Nos.  11  and  14,  should  have  been  produced  in  such  sizes 
that  they  could  be  used  for  the  purpose  for  which  plaster 
board  is  used  so  that  they  could  have  been  nailed  and  plas¬ 
tered  upon.  They  are  not  large  enough  in  size  to  be  placed 
upon  a  wall  and  nailed.  The  standard  wallboard  could  be 
put  up  and  nailed  with  a  little  fancy  nailing  strip  and  it 
could  be  plastered  so  that  it  makes  a  perfectly  tight  wall. 
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I  cannot  say  off-hand  when  the  first  gypsum  partition  tile 
were  submitted  to  the  fire  and  water  tests  of  the  Under¬ 
writers’  Laboratories  but  I  believe  it  was  soon  after  the 
War  if  not  during  the  War.  Terra  cotta,  clat  tile,  and 
brick,  of  course,  have  a  high  rating  as  a  fire-resistant  and, 
therefore,  the  first  natural  test  subjected  to  gypsum  parti¬ 
tion  tile,  if  it  was  to  be  used  in  Class  A  buildings  requiring 
fire-resisting  materials,  was  to  subject  it  to  the  fire  and 
water  tests.  ! 

Q.  “The  Roos  evidence  shows  that  these  boards  (Roos’ 
Exhibits  Nos.  11  and  14)  were  subjected  to  one!  test  only, 
the  one  that  you  have  described,  as  to  whether  br  not  the 
paper  cover  would  tear  off  from  the  rest  of  the  boprd.  Now 
I  ask  vou  whether  or  not  a  board  that  was  [Submitted 
515  to  that  test  only  was  a  board  that  had  any  cbmmercial 
value  whatever?”  A.  “In  my  opinion,  no]” 

Mr.  Roos  testified  in  the  Patent  Office  proceeding)  that  from 
his  mere  inspection  of  the  wallboard  specimens,  poos’  Ex¬ 
hibits  Nos.  11  and  14,  he  was  satisfied  that  the  samples  were 
satisfactory  and  that  the  product  was  commercial.  A  test 
based  upon  mere  inspection  of  these  boards  would  not,  how¬ 
ever,  give  these  boards  any  commercial  value.  The  wall- 
board  specimens,  Roos’  Exhibits  Nos.  11  and  i  14,  were 
experimental  products  but  I  would  not  call  them  a  reduction 
to  practice. 

I  have  examined  the  formula,  Roos’  Exhibit  No.  5,  under 

which,  according  to  Roos’  Patent  Office  testimony,  certain 

tile  were  made  as  well  as  certain  cvlinders  made;  from  the 

. 

same  mix.  I 

■ 

Q.  “Those  tile  have  not  been  produced  in  evidence,  nor 
have  the  cylinders  been  produced,  but  there  was  some  testi¬ 
mony  regarding  them.  The  testimony  in  behalf i  of  Roos 
was,  in  effect,  that  the  tile  looked  to  be  commercial  tile,  or 
useful  tile,  practical  tile,  adaptable  to  use,  and  !the  com- 
pressional  tests  of  the  cylinders  made  from  the  same  mix 
that  the  tile  was  made  from  were  given.  Whatl  is  your 
opinion  on  the  question  as  to  whether  or  not  thei  tile,  the 
new  product,  made  under  the  process  mentioned,  wbre  given 
such  tests  as  put  them  in  the  class  of  marketable,  practical, 
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and  available  products  for  use?”  A.  “I  would  not  consider 
that  the  tile  had  been  given  any  suitable  test,  or  any  of  the 
recognized  standard  tests.” 

Q.  “Can  you  test  a  new  tile,  made  from  a  new  product,  or, 
for  that  matter,  can  you  test  any  tile,  by  simply  breaking 
a  cylinder?”  A.  “You  can  not.” 

Q.  “You  are  in  the  gypsum  business  yourself;  that  is, 
you  are!  in  the  art?”  A.  “I  am  spending  most  of  my 
516  time  in  that  line  of  work.  I  developed  a  product  and 
put  it  to  use  known  as  synthetic  gypsum.” 

Q.  “You  have  already  testified  as  to  your  laboratory  ex¬ 
perience.  What  do  you  say  were  the  tests  which  should 
have  been  applied  to  the  tile  made  under  that  formula, 
Roos’  Exhibit  5;  what  tests,  in  your  opinion,  should  have 
been  given  it  before  vou  could  sav  that  it  was  available  or 
adaptable  or  satisfactory  for  use?”  A.  “I  would  have 
performed  the  usual  specified  standard  tests  for  partition 
tile  made  from  gypsum,  and,  in  addition,  due  to  its  novelty, 
I  would  not  have  been  satisfied  even  at  that  that  it  was  a 
suitable  or  commercially  suitable  product.” 

Q.  “What  in  your  opinion  are  the  tests  which  would 
determine  whether  or  not  a  product  such  as  this,  made  by  a 
new  process,  would  indicate  that  it  was  adaptable  and 
proper  for  use,  and  satisfactory?”  A.  “The  usual  well 
known  physical  tests  on  the  tile  itself,  such  as  weights,  care¬ 
ful  weights  of  several  tile,  measurements,  dimensions  of  the 
tile,  compressions  on  full  sized  tile,  that  is,  30  inches  long, 
12  inches  high,  and  three  to  four  inches  wide  depending 
upon  the  type  and  size  of  tile.  I  would  also  perform  the 
similar  compressional  tests  on  full  sized  tile  after  absorp¬ 
tion  in  water.” 

Q.  “You  are  referring  to  a  tile  made  from  gypsum?” 
A.  “A  well  known  standard  product.” 

Q.  “You  say  you  would  have  tested  the  product  of  the 
tile  wet  and  the  tile  dry.  Why?”  A.  “This  product  was 
supposedly  a  discovery  along  the  lines  of  manufacturing  a 
light  weight,  molded  gypsum  product,  and  in  the  gypsum 
industry  and  business,  the  art  of  using  gypsum  for  com¬ 
mercial  use,  it  is  a  well  known  fact  that  the  strength  of  the 
product  is  directly  proportionate  to  the  density  of  the  prod¬ 
uct.  That  is  arrived  at  bv  what  is  known  as  the  consistencv, 
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or  the  water  used  in  compounding  a  mixture  of  gyp- 


517  sum  and  extraneous  material  and  water;  it 
directly  proportional.  It  is  entirely  diffe 


is  almost 
rent  than 


the  settling  and  crystallization  of  Portland  cement.” 

Q.  “Will  tile  stand  more  compression  wet,  or  will  it  stand 

more  dry?”  A.  “About  not  over  half  would  bd  the  eom- 
* 

pression  wet.  The  specifications  call  for  not  less  I  than  one- 
third  wet.”  ! 

Q.  “In  other  words,  as  I  understand  you,  if  you  have  a 
tile  saturated  with  water,  with  compression  on  it,  lit  has  not 
the  strength  that  a  dry  tile  has?”  A.  “Nowhere  near  the 
strength.” 

Q.  “And  the  density  of  the  gypsum  in  the  tile  jhas  to  do 
with  how  much  water  it  will  absorb.  Is  that  ri^ht.”  A. 
“Yes.”  | 

Q.  “The  more  gypsum,  the  more  water;  is  thajt  right?” 
A.  “In  a  measure,  yes.” 

Q.  “From  your  experience,  would  you  expect  iliat  a  po¬ 
rous  tile,  such  as  would  be  manufactured  under  'the  Roos 
process,  to  be  affected  by  moisture  more  than  thej  ordinary 
tile?”  A.  “It  could  not  help  but  be.  It  is  bound  |to  be.” 

Q.  “Why  do  you  say  that?”  A.  “Because  the  porosity  of 
any  material  which  has  a  rapid  absorption  rate  for  water  is 
directly  proportional  to  the  density.  If  a  product  which  has 
a  rapid  absorption  rate  with  respect  to  water  is  (dense,  it 
will  absorb  its  water  more  slowly,  with  less  voids  in  the 
product.” 

Q.  “Do  you  ever  give  tile  the  so-called  transverse  test?” 
A.  “Yes.” 

Q.  “The  same  as  you  do  wallboard?”  A.  “Very 
similar.” 

518  Q.  “Do  you  know  what  the  Underwriters’  Labo¬ 
ratories  tests  were?”  A.  “Their  standard  [specifica¬ 
tions  have  been  in  existence  on  the  testing  for  gypsum  tile 
and  wallboard  for  a  considerable  number  of  years!  On  the 
gypsum  tile,  the  subject  in  question,  the  Underwriters  drew 
up  standard  specifications  of  their  own  in  1916,  under  which 
they  operated.  Various  concerns,  be  it  in  the  gypsum  busi¬ 
ness  manufacturing  gypsum  products  or  other  manufac¬ 
tured  product  which  were  used  in  buildings,  subject  to  fire, 
conflagrations,  and  also  buildings  subject  to  insurance, 
these  products  were  tested  generally  by  the  Underwriters’ 
Laboratories  and  given  a  rating  or  a  classification  as  a  fire 
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retardant.  When  gypsum  partition  tile  were  first  manu¬ 
factured,  or  soon  after  their  manufacture,  as  they  were  used 
in  fireproof  or  fire  resistant  construction,  it  was  thought 
very  advisable  to  have  this  tile  subjected  to  the  fire  and 
water  test.  I  believe  the  first  test  of  this  nature  was  con¬ 
ducted  bv  the  Underwriters  ’  Laboratories  at  their  labora- 

w 

tory  in  Chicago  in  1909.  Various  minimum  detail  changes 
were  made  in  this  test,  such  as  the  duration,  length  of  time 
exposed  to  fire,  and  pressure  of  the  water  applied  to  the 
partition  after  subjecting  to  the  fire  test.” 

Q.  4 ‘Just  briefly  describe  what  that  fire  and  water  test 
was.”  A.  “The  fire  and  water  test  is  a  test  made  upon  a 
full  sized  partition,  that  is  a  partition  of  gypsum  blocks  or 
terra  cotta  blocks,  or  anv  other  substance  on  which  the  fire 
and  water  test  is  to  be  performed,  a  partition  ten  feet  by 
eleven.  In  the  case  of  gypsum  blocks,  the  blocks  are  laid 
in  gypsum  mortar,  one  part  plaster  and  two  to  three  parts 
sand,  and  laid  on  this  steel  frame  form,  and  the  form  stood 
in  place  in  front  of  a  furnace.  On  this  partition  is  impinged 
a  gas  flame,  i  The  temperature  is  controlled  and  carried 
up  to,  I  believe,  1700  degrees  Fahrenheit  within  30 
519  minutes,  and  there  held,  for,  I  believe,  a  period  of  an 
hour  or  an  hour  and  a  half.  The  partition  is  im¬ 
mediately  wheeled  out  from  the  furnace,  and  a  hose,  a 
stream  with  50  pounds  pressure  at  the  nozzle,  held  20  feet 
away  from  the  heated  partition,  turned  upon  this  test  panel. 
In  order  for  the  partition  to  withstand  satisfactorily  the  fire 
and  water  test,  it  must  remain  intact  and  in  place,  and  not 
collapse  or  show  failure  in  anv  other  wav.  ’  ’ 

X  V  w 

Q.  “What  other  tests  besides  the  fire  and  water  tests  did 
they  (Underwriters’  Laboratories)  specify  on  tile?”  A. 
“The  standard  tests  specified  were  compression  tests.” 

Q.  “Take  the  compression  test:  what  is  that?”  A.  “The 
compression  test  on  a  tile  is  a  matter  of  subjecting  a  full 
sized  tile  to  destruction  through  compression,  and  calcu¬ 
lating  the  stress  required  in  pounds  per  square  inch  to  the 
breaking  point.” 

Q.  “How  do  they  make  that test?”  A.  “The  compression 
test  is  made  on  the  standard  compression  machine  used  for 
compression  tests  of  all  kinds  of  building  products,  includ¬ 
ing  concrete.” 

Q.  “Do  you  have  to  have  a  machine  to  make  a  tile  com¬ 
pression  test  ?”  A.  “Yes.” 
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Q.  “Can  you  make  the  test  without  the  use  of  ^  machine 
at  all?”  A.  “You  cannot  make  the  compression  test  with¬ 
out  a  compressional  machine  of  sufficient  size  to  t&ke  a  full 
tile.”  | 

Q.  “Are  there  any  tests  on  tile  outside  of  the  compression 
test?”  A.  “There  is  the  transverse  test.” 

Q.  “What  is  that?”  A.  “That  is  a  similar  procedure 
as  carried  on  on  the  wallboard.” 

520  Q.  “That  is,  you  do  what  with  the  tile?”  A.  “A 
full  sized  tile  is  supported  on  24  inch  center  supports, 

and  the  test  applied  half  way  between  on  the  surface  until 
the  tile  cracks  and  ruptures.” 

Q.  “Can  you  make  that  test  on  a  tile  without  a  machine?” 
A.  “You  cannot  secure  the  accurate  rupture  value;  but  you 
can  make  a  practical  test  by  taking  tiles  coming  out  of  the 
machine  through  the  dryer  in  the  plant  and  support  them 
on  centers  and  step  on  them,  jump  on  them,  until  they 
break.” 

Q.  “For  instance,  when  you  say  ‘support  then}  on  cen¬ 
ters’  as  I  understand  you,  you  mean  you  woqld  tak^  the  tile; 
then  you  would  rest  one  side  of  the  tile  on  a  support  and  the 
other  side  on  a  support,  and  then  put  your  weight  in  the 
middle.”  A.  “In  the  middle;  yes.” 

Q.  “And  when  the  tile  broke,  it  would  show  ^ou  how 
much  weight  it  would  sustain?”  A.  “That  is  correct.” 

Q.  “Are  there  any  other  tests?  You  have  mjentioned 
now  the  fire  and  water  tests,  the  compression  test,  and  the 
transverse  test.  Are  there  any  other  tests?”  A.  “They 
perform  the  compression  test  on  the  wet  or  soaked  tile  to 
secure  its  compressional  value  in  pounds  per  square  inch 
after  absorption  with  water.” 

Q.  “As  I  understand,  what  you  are  saying  is  that  they 
make  the  compression  test  on  a  tile  when  it  is  weti  when  it 
is  full  of  water  ?  ”  A.  “  Correct.  ’  ’ 

Q.  “And  then  a  test  when  it  is  dry?”  A.  “Correct.” 

Q.  “Did  the  Underwriters  make  tests  on  tile  by  simply 
testing  cylinders  from  the  same  mix?”  A.  “No.” 

521  Q.  “Are  there  any  other  tests  that  the  Underwrit¬ 
ers’  Laboratories  made  on  the  tile  product?”  A. 

“There  are  no  other  actual  machine  caliper  tests  which  I 
can  recall;  of  course,  weight  tests — that  is,  calculktion  of 
the  weighing  of  the  tile  to  see  if  they  are  up  to  minimum 
standards  of  pounds  per  square  inch,  dimensional  tests, 
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thickness  of  diameters  of  the  cores;  thickness  of  the  shell 
between  the  periphery  of  the  core  spaces  and  the  side  of 
the  tile,  and  the  web,  which  is  the  thickness  between  the 
two  core  spaces. 

The  Court:  “The  thickness  between  what?” 

The  Witness:  “Between  the  two  core  spaces  or  cores  in 
the  tile — the  hollow  cores  in  the  tile.  The  web  is  the  solid 
section  between  two  core  spaces.” 

The  Court:  “I  do  not  understand  that.  Are  there  two 
core  spaces?” 

The  Witness:  “The  hollow  tile  have  either  three  or  four 
cores  running  through  the  tile. 

The  standard  gypsum  tile,  Rice’s  Exhibit  J,  is  one  of 
the  standard  daily  production  of  tile  manufactured  at  the 
Structural  Gypsum  Corporation  plant  at  Linden,  N.  J.  It 
is  called  a  standard  four-inch  hollow  partition  tile.  The 
dimensions  of  this  tile  are  4  inches  thick,  12  inches  high  and 
30  inches  in  length.  Rice’s  Exhibit  J  is,  however,  only  a 
one-foot  section  of  the  standard  tile  which  is  30  inches  in 
length.  The  standard  gypsum  tile  which  hak  been  referred 
to  in  the  testimony  in  this  case  and  which  are  not  made 
under  the  process  in  issue  is  a  tile  of  the  nature  of  Rice’s 
Exhibit  J.  The  cores  of  this  tile  are  the  hollow  spaces  left 
after  the  tile  is  poured  and  after  the  core  poles  are  with¬ 
drawn;  after  the  tile  becomes  set.  These  cores  are 
522  arranged  syni-etrically  and  are  spaced  equi-distant. 

The  specifications  call  for  a  variation  of  not  more 
than  one-sixteenth  inch  on  the  sides  and  the  web.  This 
(indicating  the  sides  of  the  tile  opposite  the  core  holes) 
is  known  as  the  shell  of  the  tile.  The  shell  refers  to  the 
sides  only  and  the  web  of  the  tile  is  the  solid  portion 
which  separates  the  cores. 

The  12-inch  section  of  a  standard  gypsum  tile.  Rice's 
Exhibit  J,  offered  in  evidence. 

The  standard  tile,  Rice’s  Exhibit  J,  is  made  from  gyp¬ 
sum,  water  and  fiber.  It  is  common  practice,  and  has  been 
since  the  manufacture  of  gypsum  tile,  to  use  a  small  per¬ 
centage  of  either  cut  excelsior,  shavings  or  wood  fiber. 
The  stucco  and  fiber,  correctly  weighed,  are  mixed  either 
in  batches  or  continuously,  and  the  correct  amount  of 
water  introduced  to  bring  the  mixture  to  a  consistency 
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which  will  pour  and  make  a  uniform  tile.  Tile  common 
] )ract ice  in  converting  gypsum  into  stucco,  as  fallowed  by 
all  manufacturers  of  stucco,  consists  in  calcining  or  heat¬ 
ing  of  the  mineral  gypsum  until  approximately  three- 
fourths  of  its  water  of  crystallization  has  been  driven  off. 
This  converts  the  gypsum  or  hydrous  sulphate  of  lime  into 
the  finished  product,  or  what  is  called  the  hei|ni-hydrate 
of  gypsum.  Classified  chemically  gypsum  contains  two 
molecules  of  water  of  crystallization.  It  loses  thfee-fourths 
of  that;  and  stucco  is  composed  of  a  product  containing 
one-half  molecule  of  water  of  crystallization — sinjiplv  a  dis¬ 
tillation  or  boiling  reaction  which  drives  off  a  goodly  por¬ 
tion  of  the  water  of  crvstallization.  This  act  of!  manufac- 
ture  converts  the  inert  product,  gypsum,  into  a  very  active 
and  live  product  known  as  calcined  gypsum  or  dtucco. 

Gypsum  itself  is  a  mineral  product  called  sillphate  of 


lime,  or  calcium  sulphate,  having  approximately  19  to  20 
percent  water  of  crystallization.  That  is  the  normal  defi¬ 
nition  of  mineral  rock  gypsum. 

523  * 1  Calcined  gypsum”  and  4 ‘stucco”  mean!  the  same 

thing.  “Stucco”  is  a  term  that  the  practical  plant 
man  gives  to  his  calcined  gypsum.  It  may  be  f^rst-settle 


or  second-settle  stucco. 

I  do  not  regard  a  compression  test  on  a  cylinder  made 
from  the  same  mix  from  which  a  tile  is  made  asja  test  of 
the  tile.  A  test  of  the  cylinder  or  a  briquette,!  in  plant 
practice,  on  a  specimen  of  any  mixture,  from  which  the 
product  is  manufactured,  is  simply  a  qualitative  test  of 
the  character  of  the  mixture  used.  By  “qualitative  test,” 
I  mean  a  test  to  show  whether  the  material  has  ,  sufficient 
strength  or  not.  If  the  cylinder  fails,  you  know!  that  the 
material  from  which  it  is  going  to  be  made  is  jno  good. 


The  cvlindcr,  Rice’s  Exhibit  I,  is  a  2-inch  in  diam-ter, 
4-inch  high  cylinder,  known  as  a  2-inch  cylinder,  made  from 
a  mix  from  which  the  block,  Rice’s  Exhibit  J,  w^s  made. 
A  compression  test  on  such  a  cylinder  indicated  nothing 
with  respect  to  the  block.  It  merely  indicates  thb  consist¬ 
ency  strength  of  the  mixture  in  general  from  w|hich  the 
blocks  were  made.  It  shows  the  quality  of  the  mixture. 
Mr.  Roos  testified  that  the  object  of  crushing  a  j  cylinder 
was  to  show  the  quality  of  the  mix.  I  think  Mr.j  Roos  is 
perfectly  correct  in  this  answer.  The  compression  test  on 
such  a  cylinder,  however,  shows  nothing  as  to  tljie  struc- 
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tural  strength  or  value  of  the  tile.  The  cylinder  is  a  dif¬ 
ferent  shape ;  it  is  a  different  form ;  and  different  mechan¬ 
ical  forces  are  at  work.  If  one  examines  a  cylinder  after 
failure  in  compression  he  will  see  more  or  less  of  a  con¬ 
ing  action  which  in  every  case  is  very  similar.  A  compres¬ 
sion  test  on  a  cylinder  is  a  direct  compression,  on  a  solid 
substance.  When  a  tile  is  crushed  in  compression  forces 
are  applied  uniformly  and  at  a  given  rate  of  speed,  until 
the  tile  fails  or  until  it  will  stand  no  more  compression. 

In  making  a  compression  test  on  a  cylinder,  the  cylinder 
is  placed  on  a  steel  plate  at  top  and  bottom.  The  compres¬ 
sion  machine  operates  under  a  given  load  or  speed  per 
minute,  that  is,  a  certain  number  of  pounds  or  a  certain 
speed  in  compression  per  minute.  It  is  uniform.  It  is  an 
increasing  weight  which  is  exerted  by  hydraulic  means 
on  the  principle  of  a  book-press.  A  measuring  dial 
524  and  arm  show  you  the  increasing  weight  in  pounds, 
and  the  total  compression. 

The  load  is  applied  exactly  the  same  on  a  tile,  with  a 
given  rate  of  speed,  under  the  same  conditions.  Due  to 
the  tile’s  construction — a  tile  is  a  cast  member  with  hol¬ 
low  cores — certain  laws  of  mechanics  are  in  force  which, 
under  constant  compression,  cause  the  tile  to  break,  to 
fail.  Invariably,  or  in  the  majority  of  cases — I  have  tested 
thousands  of  tile — the  tile  will  fail  not  in  compression  but 
in  tension.  It  generally  cracks  through  the  web  here  (in¬ 
dicating),  either  in  the  center  of  the  core  between  the  sides 
of  the  tile  or  in  some  section  of  the  web.  It  may  sometimes 
sheer  through  the  shell  here  (indicating). 

Invariably,  the  tile  will  first  fail  in  a  crack  showing 
through  the  web  or  the  shell.  The  cylinder,  however,  is  a 
compact  uniform  solid  core  whereas  a  tile  is  not  solid. 

The  section  of  standard  tile,  Rice’s  Exhibit  II,  is  a  du¬ 
plicate  section  of  the  standard  tile,  Rice’s  Exhibit  I,  which 
has  been  tested  in  a  standard  compression  machine.  It  is 
customary  to  bed  the  tile,  if  they  are  at  all  uniform  on  the 
surface,  in  plaster  of  Paris  and  cap  them  with  a  blotter  in 
order  to  have  an  absolutely  level  and  uniform  surface  upon 
which  the  plates  of  the  compression  machine  operate.  This 
blotter  accounts  for  the  green  paper  which  is  attached  to 
the  top  of  the  tile,  Rice’s  Exhibit  H.  This  tile,  Rice’s  Ex¬ 
hibit  H,  also  has  had  the  plaster  of  Paris  treatment  I  just 
spoke  of.  This  tile,  Rice’s  Exhibit  H  was  placed  in  the 
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standard  compression  machine,  and  given  the  [test  until 
the  tile  developed  its  first  crack.  The  first  crick  starts 
here  (indicating)  and  follows  down  through.  The  crack 
in  this  tile  starts  at  the  top  of  the  tile,  at  the  central  sec¬ 
tion  of  the  web  approximately  in  the  center  of  the  tile, 
and  runs  approximately  vertical  to  the  first  cc^re.  The 
crack  continues  between  the  first  and  second  cores  slightly 
off  center.  It  is  cracked  through.  This  cfack  does 

525  not  proceed  further  in  the  tile,  that  is  it;  does  not 
go  further  down  through  the  tile  tow’ards  tne  bottom 

because  I  stopped  the  test  purposely  after  securing  the  first 
crack,  showing  where  the  first  weakness  developed  and  at 
what  point.  The  total  compression  which  I  use4  was  ap¬ 
proximately  4400  pounds  from  the  surface  of  th^  tile.  It 
figures  88  pounds  per  square  inch.  We  call  this'  crack  in 
the  tile  the  first  crack. 

526  The  compression  test  on  the  cylinder  is  made  on 
a  homogeneous  solid  body.  If  it  were  possible  to 

cut  a  section  from  the  finished  tile  without  disturbing  the 
crystalization  the  same  size  as  the  cylinder,  Rice’js  Exhibit 
I,  it  might  check  up.  The  tile,  however,  is  an  entirely  dif¬ 
ferent  structural  shape.  The  application  of  the  forces  to 
the  cylinder  and  tile  is  the  same,  but  the  working  of  com- 
pressional  forces  within  a  tile  are  completely  different  from 
the  congressional  forces  within  a  cylinder  due  to  the  dif¬ 
ference  in  construction  between  a  tile  with  core  holes  and 
a  cvlinder.  The  crack  in  the  tile,  Rice’s  Exhibit  tl,  show’s 
that  this  tile  did  not  fail  in  compression,  but  rather  failed 
in  tension.  A  compressional  force  is  a  push  while  a  ten¬ 
sion  force  is  a  pull.  The  tile,  Rice’s  Exhibit  H,j  show’s  a 
crack  in  its  w’eb  w*hich  w’as  due  to  the  pull  of  the  forces 
which  in  turn  were  created  by  the  hollow’  core  spaces.  The 
crack  in  the  tile,  Rice’s  Exhibit  H,  runs  all  the  way  through 
the  top  wreb.  The  web  between  the  other  two  cor^s  is  not 
as  yet  affected,  as  far  as  I  can  see.  There  is  a  slight  crack 
here,  though  (indicating)  that  showTs  that  it  starte4  a  slight 
crack  in  the  second  web. 

Gypsum  products  which  are  made  under  the  process  in 
issue,  although  using  calcined  gypsum  as  a  base,!  are  not 
at  all  of  the  same  nature  as  the  standard  gypsum  products, 
Rice’s  Exhibits  H,  I  and  J.  The  manufacture  of  a  stand¬ 
ard  gypsum  tile,  that  is  what  is  known  as  the  normal  gyp¬ 
sum  tile,  made  by  many  plants,  is  a  simple  mixture  of 


448 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


stucco,  water  and  a  small  percentage  of  fibre.  This  stucco 
and  water  mixture,  is  agitated  or  mixed,  and  its  percentages 
of  water  and  stucco  are  quite  carefully  controlled.  This 
mixture  is  poured  into  molds  which  are  travelling,  and 
the  mixture  hardens  or  secures  its  set  and  is  then  removed 
from  the  molds  by  pulling  its  cores,  and  is  then  put  on  cars 
and  dried.  In  the  usual  processes  of  manufacturing  this 
standard  gypsum  tile,  practically  all  the  known  reactions 
have  been  studied.  It  is  simply  a  plain  reaction  of  recrys- 
talization,  setting  of  the  stucco  mixture,  which  is  kept  al¬ 
most  automaticallv  very  uniform,  using  an  excess  amount 
of  mixing  water  in  order  to  create  sufficient  plasticity  or 
workability  to  pour  in  a  mold.  In  other  words,  when 
527  the  calcined  gypsum  and  water  mix  is  made  for 
the  standard  gypsum  tile,  far  more  water  is  added 
than  the  finished  product  will  ultimately  absorb.  If  one 
was  about  to  make  standard  gypsum  tile  from  100  pounds 
of  calcined  gypsum,  this  quantity  of  calcined  gypsum  would 
require  for  mixing  purposes  anywhere  from  60  to  75  pounds 
of  water.  This  would  result  in  a  mixture  of  100  pounds  of 
calcined  gypsum  and  approximately  75  pounds  of  water. 
This  mixture  would  be  mixed  up  to  working  consistency 
and  would  then  be  poured  into  the  molds  or  the  forms 
of  the  desired  shape.  Then  after  it  sets,  the  core 
molds  are  withdrawn  from  the  tile.  When  these  stand¬ 
ard  tile  become  dry,  the  excess  water  evaporates  leaving 
a  reset  gypsum  which  is  similar  to  the  rock  gypsum  and 
contains  its  original  amount  of  water  of  crystalization.  Al¬ 
though  the  mixture  from  which  the  tile  was  made  contained 
100  pounds  of  gypsum  and  75  pounds  of  water,  the  finished 
standard  tile  would  only  weigh  approximately  120  pounds; 
in  other  words,  approximately  50  pounds  of  water  evapo¬ 
rated  from  the  mixture  in  the  setting  of  the  tile.  That 
part  of  the  water  which  is  retained  in  the  calcined  gypsum 
in  the  making  of  the  standard  tile  enters  into  recrystalized 
gypsum  to  make  a  new  chemical  formula  one  might  say, 
which  changes  the  calcined  gypsum  back  to  the  recrystalized 
hydrous  gypsum.  As  the  50  pounds  of  water  as  above  stated, 
evaporates  from  the  mass,  it  leaves  a  minute  or  semi-mi¬ 
croscopic  void  or  cell,  and  these  voids  or  cells  are  just  as 
uniformly  distributed  within  the  standard  gypsum  tile  as 
nature  can  make  them.  In  other  words,  if  you  would  ex¬ 
amine  the  standard  gypsum  tile,  Rice’s  Exhibit-  J  and  H, 
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under  a  microscope,  you  would  see  a  minute  approximately 
uniform  cellular  surface  due  to  the  evaporation  of  the 
excess  water.  These  very  minute  air  spaces,  are  not  placed 
in  relation  with  one  another  by  any  act  of  man,  but  rather 
they  came  about  through  the  natural  recrystalizajtion  of  the 
calcined  gypsum,  so  that  the  standard  gypsum  tile,  such  as 
Rice’s  Exhibit  H  and  J  contains  these  tifny  minute 
528  spaces  between  the  solid  particles  which  j  are  all  in 
order  just  as  nature  takes  care  of  them.j  This  re- 
crvstalization  in  the  standard  tile  is  a  natural  process  with 
which  the  ingenuity  of  man  has  nothing  to  do. 

A  tile  made  under  the  foam  process  in  issue  while  hav¬ 
ing  the  same  size  and  shape  of  the  old  standard  gypsum 
tile,  concerning  which  I  have  just  testified,  wofild  have  a 
marked  cellular  structure  and  I  would  expect  to  find  in  it, 
an  irregular  disposition  of  the  cellular  structure.  This 
irregular  disposition  of  the  cellular  structure,  would  result 
from  the  incorporation  of  the  extraneous  foam  substances 
into  the  mixture  from  which  the  tile  is  made.  The  cellular 
structure  of  a  tile  made  under  the  foam  process  in  issue, 
unlike  that  in  the  old  standard  tile,  would  not  be  the  result 
of  natural  crvstalization  in  the  tile,  but  would  be  caused  bv 
the  incorporation  of  foam  therein.  A  tile  made  junder  the 
foam  process  in  issue  has  incorporated  within!  it  a  me¬ 
chanically  whipped  foam  which  would  not  result  in  the  same 
cellular  structure  within  the  tile  that  is  procured  |>y  natural 
crvstalization  in  the  old  gypsum  tile. 

A  tile  made  under  the  foam  process  in  issue  would  not 
weigh  as  much  as  the  standard  tile  specimens,  Rice’s  Ex¬ 
hibits  J  and  H,  but  would  weigh  considerably  l^ss.  This 
difference  of  weight  has  been  brought  about  bv  ithe  intro- 
duction  into  a  standard  tile  mix  of  extraneous  Substances 
which  produce  a  foam  of  bubble  or  void.  I  am  npw  speak¬ 
ing  of  bubbles  with  foam  made  by  mechanical  agitation  and 
not  voids  produced  by  chemical  reaction.  After  subh  a  foam 
is  added  to  the  mixture  of  calcined  gypsum  and  water, 
the  result  is  a  mixture  of  solid  material  and  bubbles,  voids 
or  cells.  These  voids  will  contain  air,  so  that  thb  product 
one  acquires  by  the  process  in  issue  is  a  product  that  is 
made  up  of  the  gypsum,  in  the  mix  and  air  where  j  the  foam 
bubbles  had  been.  You  would  have  your  bubbles  or  cell- 
walls  of  the  bubbles  of  varying  sizes  and  thickness  accord¬ 
ing  to  the  uniformity  or  non-uniformity  of  the  dispersal 
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of  the  bubbles.  You  would  also  probably  have  in  the 

529  structure  of  the  tile,  the  minute  cells  caused  by  the 
natural  recrystalization  of  the  gypsum  concerning 

which  I  have  testified.  These  natural  crystalization  cells 
would,  however,  be  greatly  interfered  with  by  the  human 
made  bubbles.  In  other  words,  in  the  old  standard  tile,  or 
in  the  cylinder  made  from  the  same  mix  that  the  stand¬ 
ard  tile  was  made  from,  you  have  gypsum  and  these  very 
minute  air  spaces  caused  by  the  natural  recrystalization 
of  gypsum,  whereas,  in  a  gypsum  tile  made  under  the  foam 
process  in  issue,  you  would  have  the  gypsum  that  was  in  the 
mix,  you  would  have  the  air  spaces  caused  by  the  foam 
added  thereto,  and  then  in  addition,  you  would  also  have 
the  minute  air  spaces  caused  by  the  recrystalization  of  the 
calcined  gypsum. 

Q.  “In  this  case,  you  have  heard  the  testimony.  Cer¬ 
tain  witnesses  I  produced  by  Roos  testified  that  after  they 

made  one  of  these  standard  tile  and  a  cvlinder  from  the 

* 

same  mix,  they  then  crushed  the  cylinder,  and  there  was 
testimony  that  that  indicated  that  the  compressional  weight 
under  which  the  cvlinder  was  crushed  indicated  that  the 
tile  was  a  good  tile,  a  satisfactory  tile,  along  with  inspec¬ 
tion  tests.  Are  you  of  the  opinion  that  the  compressional 
value  of  the  cylinder  under  the  Roos  process,  as  compared 
with  the  strength  of  the  tile  which  was  made  from  the 
same  mix,  is  comparable  with  the  standard  tile  and  the  re¬ 
lation  between  the  standard  tile  and  the  standard  cylinder 
made  from  the  same  mix?”  A.  “I  cannot  see  how.” 

Q.  “Whv  do  vou  sav  that  ?  What  is  the  difference  be- 
tween  these  substances  that  bears  on  the  value  of  such 
a  compressional  test'?”  A.  “In  one  instance,  in  regard  to 
the  standard  product,  you  make  your  test  cylinders  from 
a  mixture  and  your  standard  tile.  After  practice,  plant 
practice,  over  a  long  period  of  time,  you  can  determine  a 
relation  between  certain  materials,  between  the 

530  strength  of  those  cylinders  'and  the  compressional 
strength  of  the  tile.  In  the  Roos’  Exhibit  No.  5,  you 

are  taking  a  standard  mix  and  you  are  introducing  ex¬ 
traneous  matter  in  the  form  of  foam  or  bubbles.  You  do 
not  know  anything  about  the  placement,  the  physical  con¬ 
dition  or  the  make-up  of  this  bubble  mix  after  it  is  poured 
in  the  tile.  Entirely  new  forces  which  you  have  never  tested 
are  existent.  We  do  know  that  the  test  cylinders  show  a 
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marked  decrease  in  strength  from  the  standard  quality  con¬ 
trol  cylinder  of  the  standard  product.  That  gijves  a  man 
experienced  in  testing  immediately  the  knowledge  that 
there  is  a  weakness  proportionate  with  the  strength.” 

Q.  “If  you  have  been  selling,  making 'and  marketing  for 
years,  a  certain  standard  product,  and  you  have,  been  test¬ 
ing  over  a  period  of  years  a  cylinder  that  is  ihade  from 
the  same  mix,  and  the  standard  product  has  bpen  in  use 
and  vou  have  learned  about  it,  as  I  understand  |vou,  what 
you  are  saying  is  that  you  do  get  some  idea  of  a  relation 
between  the  compression  test  on  such  a  cylinder  and  the 
compressional  test  on  such  a  tile.”  A.  “Yes.”  | 

Q.  “But  this  was  a  new  product,  this  product  under  the 
Roos  process,  and  what  you  are  saying  about  that,  as  I  un¬ 
derstand  you,  is  that  you  cannot  form  any  ratio  or  rela¬ 
tion  between  the  tile  and  the  cylinder?”  A.  “You  cannot 

form  anv  ratio.” 

* 

If  the  shell  of  the  tile  such  as  Rice’s  Exhibit  l)[  had  cer¬ 
tain  air  spaces  in  the  form  of  cells  in  it  in  and  |about  the 
core,  they  would  have  a  very  considerable  weakening  ef¬ 
fect  because  one  inherent  quality  of  gypsum  is  the  quality 
of  strength.  The  maximum  strength  of  a  poured  gypsum 
product  can  be  secured  by  using  the  maximum  weight  of 
gypsum  in  a  given  body.  It  is  an  inherent  quality  and  a 
very  valuable  quality,  and  one  that  you  cannot  chainge.  The 
old  standard  tile  is  stronger  than  a  tile  m'qde  under 
531  the  foam  process  in  issue  because  it  contains  the 
most  gypsum  and  is  the  denser  of  the  twp.  When 
you  lighten  a  tile  by  that  fact  alone,  you  reduce  its  strength. 
You  cannot  tell;  you  might  in  a  cylinder.  Then]  again  it 
depends  on  how  you  lighten  it.  If  you  lighten  it  by  adding 
additional  water,  you  reduce  its  strength,  and  if  yqu  lighten 
it  by  adding  extraneous  substances  in  the  form  of  foam 
plus  additional  water,  you  decrease  the  strength  of  the 
tile.  | 

Aridize  is  a  trade-name  of  the  United  States  |  Gypsum 
Company  and  is  made  under  a  patent  taken  out  by  Mr. 
Brookbv.  It  is  made  by  subjecting  the  calcined  gypsum 
during  calcinization,  or  just  at  the  time  of  calcini2iation,  to 
a  chemical  treatment  which  makes  an  artificial  pging  of 
the  plaster.  It  makes  a  denser  plaster  which  requires  less 
mixing  water.  If  used  in  a  gypsum  product,  it  makes  a 
denser  product,  and  therefore,  a  stronger  product. 
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At  the  time  Roos  made  the  tile  in  his  laboratory,  ac¬ 
cording  to  his  testimony,  upon  which  the  Patent  Office 
awarded  a  reduction  to  practice,  those  tile,  made  under 
the  foam  process  in  issue,  were  not  a  known  product  on 
the  market.  Experience  and  use  had  shown  nothing  what¬ 
soever  regarding  the  durability  and  the  usability  of  that 
product  on  the  market. 

Q.  “Was  there  any  experience  in  that  product  which 
would  have  justified  an  expression  of  opinion  that  the  re¬ 
lation  of  the  compressional  breaking  test  of  the  cylinder 
indicated  what  the  strength  of  the  tile  was?”  A.  “Not  in 
the  least  in  my  opinion.” 

I  have  been  familiar,  from  a  technical  standpoint  with 
lime  and  gypsum  cements  since  1903.  Most1  of  my  time 
now  is  spent  in  the  Rumford  Chemical  Works  at  Provi¬ 
dence,  R.  I.  I  am  a  development  engineer  with  that  com¬ 
pany.  I  have  sold  a  lot  of  gypsum  tile  since  1924  or  1925. 
I  am  on  Committee  C-ll  of  the  American  Society  for  Test¬ 
ing  Materials  and  I  have  conducted  tests  on  mv  own  svn- 
thetie  gypsum  products  at  the  Underwriters  Laboratories. 

I  think  I  know  enough  about  the  marketing  of  gyp- 
532  sum  products  to  have  an  opinion  as  to  whether  or 
not  an  article  is  commercial  or  not,  because  of  the 
actual  experience  which  I  have  had  in  developing  a  new’ 
gypsum  source  or  a  new  source  of  gypsum  tile  manufac¬ 
tured  from  a  precipitated  or  a  chemical  gypsum  and  known 
as  synthetic  gypsum,  an  entirely  new  product.  By  this 
new’  method,  we  have  made  gypsum  in  the  plant  and  thereby 
duplicated  nature’s  product,  natural  gypsum. 

I  do  not  think  that  in  1922,  a  tile,  w’hich  had  not  been 
subjected  to  'all  the  tests  w’hich  I  have  described,  w’hich 
did  not  have  the  Underwriters’  0.  K.  behind  it,  w’hich  had 
not  been  put  out  on  the  market  and  w’hich  had  not  stood 
the  test  of  experience,  could  have  been  sold  in  the  mar¬ 
ket.  At  least,  a  tile  made  by  a  new  process  which  w’as  dif¬ 
ferent  physically  in  weight,  strength  and  durability  from 
the  standard  tile  on  the  market  could  not  have  been  used 
w’ithout  c'areful  and  thorough  testing. 

If  the  tile  made  under  the  foam  process  in  issue  had 
been  in  the  market  for  years,  and  if  its  plant  difficulties  and 
its  erraticness  had  been  ironed  out,  and  if  the  various  tests 
w’hich  I  have  testified  concerning  had  been  conducted  on 
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full  size  tile,  and  if  test  cylinders,  made  from  the|  same  mix 
as  the  tile,  were  m‘ade  and  tested  daily,  then  there  would 
be  a  standardized  relation,  due  to  practice,  between  the 
cylinder  from  the  mix  and  the  tile  itself.  All  th^se  things, 
however,  would  first  have  to  be  done  before  onel  could  de¬ 
termine,  by  a  test  on  a  cylinder  made  from  the  same  mix, 
that  the  tile  was  satisfactory  for  use.  The  cylinder  test 
is  only  a  test  to  let  one  know,  from  day  to  day,  or  from 
hour  to  hour,  th'at  his  mix  is  all  right.  That  is^  that  too 
much  water  was  not  added,  that  foreign  materials  had  not 
gotten  into  the  mix  to  spoil  the  set  and  strength.  !  In  other 
words,  the  daily  cylinder  test  is  just  a  check,  a  qualita¬ 
tive  test.  | 

533  Cross-examination. 

Bv  Mr.  Hansen: 

534  I  am  not  financially  interested  in  the  Bubblestone 
Company,  the  plaintiff  in  this  suit,  or  in  this  Rice 

invention.  I  have  learned  quite  a  bit  about  testing  gypsum 
products  since  I  was  here  in  June.  I  did  not  njake  that 
studv  with  a  view  of  giving  mv  testimonv  here  in  (this  suit. 
I  do  not  remember  that  I  said  the  first  Fire  Underwriters’ 
tests  were  made  on  gypsum  block  sometime  after  the  war, 
or  probably  during  the  war.  Perhaps  I  was  referring  to 
my  own  products.  I  have  seen  the  statement  that  the  first 
Fire  Underwriters’  tests  on  gypsum  tile  were  made  in  1909 
or  1910.  I  am  quite  sure  that  is  correct.  I  saw  that  state¬ 
ment  in  a  pamphlet  gotten  out  by  the  gypsum  industry.  I 
saw  that  statement  two  or  three  years  ago.  I  have  a  copy 
of  that  pamphlet  and  will  produce  it.  (Witness  produces 
pamphlet.) 

I  do  not  know  whose  partition  tile  it  was  that  w4s  tested 
in  the  Underwriters’  Laboratories  in  1909.  It  wjould  be 
informative  to  me  to  know  that  it  was  the  United  States 
Gypsum  Company’s  tile  which  was  subject  to  th^se  tests 
in  1909.  I  could  not  swear  that  I  have  ever  seen  a  copy  of 
the  tests  which  were  run  in  1909.  I  have  seen  lots  c^f  copies 
of  tests  of  the  Underwriters,  the  fire  and  water  test.  The 
first  tests  which  I  witnessed  at  the  Underwriters’  labora¬ 
tories  occurred  in  the  Fall  of  1926.  I  was  witnessing  a 
test  of  the  product  which  I  had  developed  at  the  Rjumford 
Chemical  Works,  Providence,  R.  I.  These  products  sue- 
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cessfully  passed  the  tests  and  were  listed  as  satisfactory 
by  the  Fire  Underwriters’  Laboratories,  in  1927,  I  think. 
We  were  under  their  service  for  that  year.  Our  product 
was  first  listed  as  being  approved  in  1927.  This  process 
of  mine  which  I  speak  of  related  to  synthetic  gypsum,  re¬ 
covered,  reclaimed,  by-product  gypsum.  Synthetic  gypsum 
is  my  own  invention.  I  have  a  group  of  patents  covering 
the  chemical  treatment  of  gypsum  and  also  covering  the 
product  of  this  synthetic  gypsum.  I  think  the  first  appli¬ 
cation  was  filed  in  1925.  I  first  heard  of  this  process  of 
making  a  light-weight  cementitious  material  by  first  making 
a  tenacious  foam  and  then  mixing  the  foam  with  the  cement 
probably  several  years  ago.  I  heard  of  Aerocrete  about 
1925  or  1926  along  there.  Their  New  York  representative 
talked  with  me  about  Aerocrete,  gave  me  some  pamphlets 
describing  it.  It  was  a  porous,  lightweight  product.  I  do 
not  know  who  manufactures  this  Aerocrete.  It  was  made  in 
Norway,  I  believe,  and  was  used  there,  developed  there, 
and  used  in  England.  The  man  whom  I  talked  with  con- 
cerning  it  was  an  Italian,  a  representative  in  New  York. 

I  first  heard  of  the  Roos  process  when  I  looked  over  the 
testimony  in  the  Patent  Office  proceedings  in  June, 
1931. 

535  It  was  at  about  the  same  time  that  I  first  heard  of 
the  Rice  process  and  the  Bayer  process.  I  did  not 
hear  of  the  payer-process  as  such  by  name,  but  the  prin¬ 
ciple  I  think  I  have  recognized  for  a  long  time. 

Referring  to  my  description  of  the  Fire  Underwriters’ 
Laboratories  test,  I  first  learned  of  those  tests  intimatelv 
when  I  witnessed  the  execution  of  our  tests  on  my  material, 
and  then  went  over  and  carefully  studied  their  report,  a 
copy  of  which  I  have  with  me.  That  was  in  1926  or  1927. 
(The  witness  handed  Counsel  a  pamphlet.)  The  report 
which  I  have  on  the  test  is  dated  December  29,  1926,  but  I 
think  I  witnessed  the  test  some  time  in  November.  We 
were  not  given  our  rating  by  the  Fire  Underwriters  until 
after  this  report  was  made.  This  report  was  directed  to 
the  block  called  “Fabrikast”  manufactured  bv  the  Rum- 
ford  Chemical  Works  from  a  special  or  synthetic  gypsum 
resulting  from  treatment  of  either  rock  or  bone  phosphate 
or  lime  with  sulphuric  acid.  That  is  the  product  upon 
which  I  have  taken  out  my  patents. 

These  exhibits,  Rice’s  Exhibit  J  and  Rice’s  Exhibit  H, 
are  not  made  by  the  Rumford  Chemical  Company  but  they 
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are  made  by  one  of  our  licensees,  the  Structural  Gypsum 
Corporation  controlled  by  the  American  Cyanjamid  Com¬ 
pany.  They  are  made  from  this  synthetic  gypsum  referred 
to  in  the  report.  I  commenced  my  investigation  cff  synthetic 
gypsum  in  the  Fall  of  1920.  I  concentrated  pretty  inten¬ 
sively  on  gypsum  products  since  that  time  up  until  the 
present. 

We  sold  quite  a  number  of  thousands  of  square  feet  of 
gypsum  tile  made  out  of  this  synthetic  gypstim  at  our 
Rumford  Plant  in  the  year  1924  and  1925.  It  jwas  a  new 
development  of  gypsum,  not  a  new  substance.  Others  be¬ 
fore  me  tried  to  make  synthetic  gypsum  but  I  do  not  think 
their  synthetic  gypsum  would  pass  specifications.  Their 
synthetic  gypsum  was  not  strong,  and  there  wqre  various 

other  reasons  whv  it  was  not  successful. 

* 

Rumford  Chemical  Company  is  manufacturing  tile  to¬ 
day.  The  Rumford  Chemical  Company  when  I  they  first 
sold  this  gypsum  tile  in  1924  and  1925  had  a  pla^it  tonnage 
basis  of  15  or  20  tons  of  byproduct  plaster  a  day. 
53G  Practically  all  of  that  was  put  into  the  manufacture 
of  commercial  tile.  The  total  investment  of  our 
gypsum  manufacturing,  plaster  manufacturing  plant  was 
probably  close  to  $100,000  when  we  started  operating  in 
1924  and  1925.  j 

The  plant  which  I  testified  to  as  having  been  greeted  at 
Joliet,  Illinois,  in  the  latter  part  of  1925-26  is  ow^ied  by  the 
Calumet  Baking  Powder  Company.  Calumet  !  Chemical 
Company  took  out  a  license  under  our  process.  They  manu¬ 
factured  gypsum  tile  there,  and  it  was  known  ds  “Inter¬ 
state  Block.”  They  manufactured  gypsum  tile  off  and  on 
for  a  vear  or  so,  until  tliev  found  thev  could  not  make  it 
cheap  enough  to  compete,  and  then  they  quit.  I  do  not 
think  their  product  was  ever  listed  under  the  Fire  Under¬ 
writers  as  accepted.  The  investment  which  wasj  involved 
in  this  plant  at  Joliet  was  I  think  approximately  the  same 
as  our  plant.  They  had  a  different  type  of  blocl^  machine 
and  a  little  more  elaborate  drying  arrangement.  The  in¬ 
vestment  which  was  involved  there  was  betweei^  $100,000 
and  $125,000.  They  have  not  manufactured  gypsutn  tile  for 
the  last  two  or  three  years.  They  started  in  tlije  Winter 
of  1925,  I  think.  It  was  the  year  before  we  made  the  Un¬ 
derwriters’  tests  in  January  and  February. 
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The  Warner  Chemical  Company  in  Cartaret,  New  Jersey, 
is  also  operating  under  our  patents  and  is  manufacturing 
a  gypsum  tile.  I  cannot  tell  you  offhand  what  the  trade 
name  of  their  product  is.  I  consulted  and  designed  the 
plant,  helped  build  it,  and  started  it  up.  It  was  a  plant 
with  a  capacity  of  about  double  the  size  of  ours,  and  the 
investment  was  a  little  more  than  that  of  the  Joliet  plant. 
This  plant  was  erected  in  1926,  and  they  were  manufactur¬ 
ing  and  selling  gypsum  block  in  1926,  around  that  time. 
It  might  have  been  1927. 

The  plant  at  Linden,  New  Jersey,  is  operated  by  the 
Structural  Gypsum  Corporation,  and  they  use  their  former 
trade  name  of  “Gvpsteel”. 

Rice’s  Exhibits  “H”  and  “J”  are  standard  products 
manufactured  by  that  company  at  Linden  on  their  block 
machine  and  are  made  of  synthetic  gypsum.  They  are  a 
standard  product  of  manufacture.  I  started  that  plant  in 
operation  in  the  summer  and  fall  of  1928.  I  think  that 
“Gypsteel”  must  be  listed  as  accepted  by  the  Fire  Under¬ 
writers.  I  do  not  know  whether  it  is  or  not.  I  have  never 
inquired,  but  they  are  in  the  structural  gypsum  business 
and  have  had  a  large  amount  of  experience.  The  product 
which  was  manufactured  by  the  Warner  Chemical  Company 
was  never  accepted  and  listed  as  an  accepted  product  by  the 

Fire  Underwriters  Laboratories.  Thev  did  not  have  the 

* 

Underwriters  make  the  fire  and  water  test.  To  some  extent 


it  was  sold  and  used  in  buildings. 

I  do  not  think  that  the  standard  specifications  for 
gypsum  tile  had  been  gotten  out  by  the  American  Society 
for  Testing  Materials  in  1921,  especially  on  compressive 
value,  but  I  have  heard,  in  talking  with  members  of  the  com¬ 
mittee  at  that  time,  that  the  matter  of  specifications  for 
tile  had  been  talked  over  in  the  committee  meetings  and 
somebody  was  about  to  start  to  make  or  draw-up  tentative 
specifications.  There  are  no  specifications  tentative  or 
otherwise  for  gypsum  tile  published  in  the  year  book  of 
the  American  Societv  for  Testing  Materials  for  the  vear 
1922.  Ther(>  were,  however,  tentative  specifications  for 
gypsum  wallboard  in  the  year  1922  as  shown  by  the  1922 
vear  book  of  the  American  Societv  for  Testing  Ma- 
537  terials.  These  tentative  specifications  were  adopted 
as  standard  I  think  in  1927.  This  pamphlet  which  has 
been  handed  me  is  an  A.  S.  T.  M.  publication.  It  is  a  list  of 
the  standard  specifications  for  gypsum  partition  tile  or 
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block.  It  was  adopted  as  standard  in  1927.  They  were  is¬ 
sued  as  tentative  in  1923,  adopted  in  amended  fori|i  in  1925, 
and  revised  in  1927.  It  relates  to  tile. 

Another  publication  which  has  been  handed  nie  is  that 
of  the  A.  S.  T.  M.  and  shows  the  adoption  of  a  j  standard 
specification  for  gypsum  wallboard  in  1925. 

I  had  heard  of  the  Fire  Underwriters  ’  tests  long  be¬ 
fore  two  or  three  years  ago,  when  I  saw  the  pampltlet  which 
was  issued  by  the  Gypsum  Industries.  I  know  wliat  these 
specifications  were.  It  was  a  part  of  my  business)  to  study 
such  things.  I  believe  a  list  of  the  specifications  of  the 
Fire  Underwriters  for  those  years  has  been  submitted. 
It  is  the  pamphlet  of  the  Underwriters’  field  examination, 
field  service,  which  was  submitted  here.  I  am  referring  to 
the  pamphlet  Rice’s  Exhibit  “N”  dated  in  1916  and  re¬ 
vised  in  1920.  Rice’s  Exhibit  “  J”  is  the  block  before  crack¬ 
ing.  Rice’s  Exhibit  “H”  is  the  tested  block.  I  tested  the 
block  Rice’s  Exhibit  “H”  on  the  testing  machine  at 
George  Washington  University  in  Washington,  ft  is  the 
only  available  commercial  machine  I  know  of  here.  I  could 
not  test  it  at  the  Bureau  of  Standards.  They  are  verv  ex- 

*  l  * 

pensive  machines.  Our  plant  in  Providence,  R.  I.,|  is  right 
near  Brown  University,  and  I  have  conducted  innumerable 
tests  there.  They  have  an  expensive  compression  machine. 
We  do  not  have  any  of  those  compression  machine^  at  any 
of  our  plants.  We  have  not  a  full-sized  compression  ma¬ 
chine.  At  the  Linden  plant  we  have  a  machine  wljiich  will 
break,  in  compression,  a  double  section  of  block.  That 
machine  is  one  that  makes  a  dial  reading.  It  is  hivdrauli- 
cally  operated.  I  am  not  sure  whether  it  is  a  Rlpele  ma¬ 
chine,  or  an  Olsen.  I  think  it  is  a  Rhiele  machine,  jit  holds 
a  12-inch  section  of  a  block,  possibly  a  whole  block.  I  do 
not  remember  whether  it  would  hold  a  whole  block]  or  not. 
I  have  very  little  occasion  to  use  that  machine,  jbecause 
that  plant  is  operating  satisfactorily.  It  is  in  New,  Jersey. 
When  I  have  occasion  to  use  a  machine,  I  use  Brown  Uni¬ 
versity’s  machine. 

538  The  Rumford  Chemical  Company  had  complete 
fire  and  water  tests  on  unplastered  partitions)  laid  up 
in  mortar,  and  plastered  partitions  in  1927,  which  c<j>st,  as  I 
remember,  between  three  and  four  thousand  dollarjj,  which 
included  the  Underwriter’s  Service  for  a  year.  The  fire  and 
water  test  on  a  large  scale,  as  thoroughly  as  we  cohducted 
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it  was  a  very  thorough  and  expensive  test.  I  do  not  know 
what  the  cost  of  the  compression  machine  at  the  Linden 
plant  was.  It  was  a  relatively  cheap  piece  of  apparatus 
and  cost  something  like  $700  or  $1,000. 

I  have  calculated  that  the  first  crack  in  Rice’s  Exhibit 
“H”*  occurred  at  approximately  88  pounds  per  square 
inch.  The  Fire  Underwriters  require  a  compression 
strength  of  125  pounds  per  square  inch.  I  account  for  this 
discrepancy  between  our  standard  product  and  the  Fire 
Underwriters’  requirements  because  the  block  has  not  failed 
yet.  It  has  developed  its  first  crack  at  88  pounds.  We  car¬ 
ried  the  compression  test  on  to  failure  and  the  block  failed 
at  about  160  pounds  per  square  inch. 

In  1923  or  1924  I  took  some  stucco  or  plaster  manufac¬ 
tured  from  our  synthetic  gypsum  and  had  it  shipped  to 
Canada  and  had  it  run  through  on  a  wallboard  machine  of 
the  Canada  Gypsum  Company  of  Calendonia,  producing 
wallboard  48"  in  width.  This  test  was  made  before  we  were 
manufacturing,  while  we  were  building  our  plant. 

None  of  our  licensees  is  manufacturing  gypsum  wallboard. 
We  do  not  have  the  capacity  at  the  Rumford  Chemical 
Works  to  manufacture  gypsum  wallboard.  There  is  only 
one  of  our  licensees  that  has  the  capacity  to  make  wall- 
board  if  thev  wanted  to.  That  is  the  Linden  plant.  Thev 
have  not  sufficient  tonnage,  and  have  not  as  yet  made  wall- 
board. 

On  the  wallboard  which  I  had  made  from  mv  synthetic 

%  * 

gypsum  in  Canada,  concerning  which  I  have  heretofore 
testified,  I  first  made  the  transverse  and  longitudinal  tests. 
This  wallboard  was  very  light  and  its  inherent  lightness 
caused  a  lack  of  strength  which  was  one  of  the  things  which 
I  was  combating  at  the  start  of  working  out  a  process  for 
making  synthetic  gypsum.  The  laboratory  specimens  of 
this  wallboard  made  from  synthetic  gypsum,  were  appar¬ 
ently  satisfactory  as  far  as  bond  was  concerned,  but  thev 
were  very  light  and,  having  experience  with  gypsum  test¬ 
ing  and  examining,  I  knew  that  we  would  have  to  be  careful 
to  get  a  product  of  sufficient  strength.  I  found,  however,  in 
subjecting  this  new  wallboard,  made  from  my  synthetic 
gypsum,  to  the  transverse  compression  test,  that  the  bond 
was  in  some  cases  unsatisfactory  and  therefore  I  gave  up 
going  anv  further  on  the  wallboard  end  of  mv  svnthetic 
gypsum  development.  I  thought  I  secured  a  good  bond  in 
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the  laboratory  samples  because  by  observation  the  bond 
appeared  to  be  good,  but  when  I  subjected' these  laboratory 
samples  of  the  wallboard  to  the  transverse  compression 
test,  I  found  that  the  bond  in  some  cases  w^.s  unsatis- 

539  factory.  This  defect,  coupled  with  the  lightness  of 
this  wallboard  which  resulted  in  decreased  strength, 

caused  me  to  give  up  the  commercial  development  of  wall- 
board  made  from  my  synthetic  gypsum. 

In  1922,  the  American  Society  for  Testing  Materials’  ten¬ 
tative  specifications  or  tests  for  wallboard  were  equivalent 
to  standard  specifications,  in  my  opinion,  even  though  the 
pamphlets  of  the  American  Society  for  Testing  | Materials 
state,  “This  is  a  tentative  standard  only,  published  for  the 
purpose  of  eliciting  criticisms  and  suggestions,  j  It  is  not 
a  standard  of  the  Society  and  until  its  adoption  las  stand¬ 
ard,  it  is  subject  to  revision”. 

The  only  test  on  wallboard  which  really  shows!  one  any¬ 
thing  is  the  transverse  and  longitudinal  compression  test. 
This  test  was  the  tentative  standard  of  the  American  So¬ 
ciety  for  Testing  Materials  in  1922,  and  that  is  the  [way  wall- 
board  was  tested  at  that  time  in  all  their  tests. 

540  Q.  Do  you  know  what  company  originated  those 
tests  ?  A.  I  do  not. 

Q.  Would  it  be  informative  for  you  to  know  tl^at  it  was 
the  United  States  Gypsum  Company  that  did  tjhat?  A. 
Well,  they  are  the  logical  ones  to  have  done  it. 

The  Witness:  I  have  examined  the  wallboard  specimens, 
Roos’  Exhibits  11  and  14.  They  seemed  like  a  pretty  light 
product.  I  thought  the  weight  had  been  calculated  to  a 
%"  per  1000  feet.  When  the  A.  S.  T.  M.  say  that  a  board 
shall  not  weigh  less  than  1500  pounds  per  1000  sqJ  ft.,  I  be¬ 
lieve  they  mean  that  with  respect  to  a  %"  wallboard. 

Q.  Now  I  am  going  to  ask  you  this  question:  |You  are 
familiar  with  the  Underwriters’  Tests.  Is  it  necessary,  in 
order  to  put  a  building  material  into  a  class  A  building,  that 
that  material  shall  be  and  must  be  approved  by  the  Fire 
Underwriters’  Laboratories?  A.  I  do  not  think  it  is  neces¬ 
sary  at  the  present  time.  It  was  evidently  necessary  to 
check  that  thing  up  at  one  time.  I  am  not  familiar  with 
when  that  was  done. 

Q.  That  was  a  good  many  years  ago?  A.  Yes.  j 

Q.  That  has  not  been  done  since  your  experience  in  this 
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art?  A.  At  that  particular  time,  the  development  of  the 
gypsum  block  in  quantities,  I  was  located  on  the  Pacific 
Coast ;  and  I  remember  inspecting  in  1910  or  1911  one  of 
the  gypsum  partition  tile  and  breaking  it  by  compression 
out  on  the  Pacific  Coast ;  and  I  had  understood  and  known 
that  a  fire  and  water  test  had  been  made  before  that  time. 

Q.  W  as  that  building  insured?  A.  Yes. 

Q.  Then  your  answer  is  that  you  can  insure  a  building — 
a  class  A  building — without  having  all  of  the  materials 
that  enter  into  that  building  approved  by  the  fire  under¬ 
writers?  Is  not  that  correct?  A.  Standard  mate- 
541  rial,  of  course. 

Q.  Why,  certainly.  The  approval  of  materials  that 
enter  into  a  building  is  not  predicated  upon  having  a  test 
or  a  rating  of  the  fire  underwriters;  is  it?  A.  Not  on  a 
standard  material — a  material  of  known  quality. 

Q.  How  about  clay  tile?  A.  That  is  all  right.  It  has  been 
used  for  vears. 

Q.  Is  not  that  the  most  competitive  product  that  these 
manufacturers  of  gypsum  block  have  ?  A.  Well,  I  guess  it 
alwavs  has  been. 

Q.  It  is  manufactured  in  about  three  times  the  volume  of 
gypsum  block?  A.  Yes,  because  it  is  used  for  bearing  as 
well  as  nonbearing  partitions. 

Q.  Has  that  ever  been  approved  by  the  fire  underwriters? 
A.  I  think  so. 

Q.  Would  it  be  informative  to  you  to  know  that  it  never 
has  been  ?  A.  You  cannot  compare  clay  tile  with  gypsum. 
You  cannot  compare  gypsum  to  a  brick  wall  or  a  concrete 
wall. 

Q.  Just  answer  my  question.  We  are  in  a  fearful  hurry 
here.  I  am  just  asking  you  this  question:  You  do  not  know 
whether  clay  tile  has  been  approved  by  the  fire  underwrit¬ 
ers  or  not — any  clay  tile  of  any  manufacturer?  A.  Prob- 
ablv  there  is  a  good  reason  for  not  doing  so. 

Q.  No,  but  1  say,  do  you  know  whether  it  has  been?  A. 

I  do  not  know. 

Q.  You  do  not  know  ?  A.  No. 

Q.  And  clay  tile  has  been  used  for  years  in  Class  A  build¬ 
ings?  A.  Yes. 

Q.  And  in  buildings  that  are  known  as  fire-proof  build¬ 
ings?  A.  So  have  brick  walls  been  used.  They  have  been 
subjected  to  fire  and  water  tests. 
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Q.  If  you  can  just  give  me  answers  ‘‘yes”  an<!  “no”  to 
these  questions,  I  will  be  very  happy,  because  we  are  try¬ 
ing  to  accommodate  Mr.  Rose.  Then,  as  far  as  you  know, 
clay  tile  has  never  been  approved  by  the  fire  underwriters? 
A.  I  do  not  know  whether  it  has  or  not. 

Q.  And  you  do  know  that  that  clay  tile  goes  into  Class  A 
buildings?  A.  Yes.  i 

Q.  And  has  for  years?  A.  Yes. 

The  Witness:  I  cannot  sav  one  way  or  the  other  that  a 
satisfactory  rating  bv  the  Underwriters’  Laboratories  for 
building  material  was  required  before  you  could  put  them 
in  a  fireproof  building  or  a  class  A  building  in  1922.  I  do 
not  know  whether  it  was  necessary  or  not  on  an  old  product. 

The  wallboard  which  I  had  made  in  Canada  from  my 
synthetic  gypsum,  concerning  which  I  have  heretofore  tes¬ 
tified,  was  shipped  back  to  our  plant  in  Rhode  Inland  and 
we  then  conducted  experiments  with  it.  In  nailing  jtests,  and 
certain  handling  tests  to  determine  whether  it  wa£  going  to 
be  practical  or  suitable  for  use  as  wallboard.  We  made 
practical  experiments  upon  it. 

542  These  green  pamphlets  which  have  bee^i  handed 
me  are  a  list  of  all  the  'approved  materials  which 
have  been  given  a  satisfactory  rating  by  the  Underwriters’ 
Laboratories.  In  the  year  1930,  the  Structural  Gypsum 
Company  was  a  subscriber  to  that  service.  That  was  their 
first  year  as  a  subscriber,  and  they  are  subscribers  today. 

In  the  list  of  1927  the  Rumford  Chemical  Works  had  ac¬ 
cepted  for  rating,  indicating  that  it  was  approved,  their 
product  “Fabricast  Tile”.  The  only  tile  that  was!  accepted 
or  approved  was  a  solid  tile,  reinforced  with  i4tan  fiber 
on  one  face,  with  ribbed  cast-in  scoring  on  opposite  face. 

Rumford  Chemical  Works  never  manufactured  core  tile. 
That  was  the  only  product  manufactured  by  the  Rumford 
Chemical  Company  employing  my  synthetic  gypsum  that 
has  been  listed  as  satisfactory.  The  fire  test  which  I  wit¬ 
nessed  had  been  made  upon  this  solid  tile. 

Patent  No.  1,548,358  is  the  first  patent  that  ever  issued 
to  me  upon  synthetic  gypsum.  The  application  for  that 
patent  wasi  filed  on  May  26,  1924,  and  the  patent  ^tself  was 
issued  on  August  4, 1925.  This  patent  reads,  beginning  with 
line  10,  page  1,  as  follows: 

“The  general  subject  matter  of  my  present  invention 
is  the  production  of  plaster  of  Paris  or  the  like,  th[e  several 
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elements  of  novelty  residing  in  method,  in  product,  in  cer¬ 
tain  desirable  characteristics  of  product  incident  to  its  use, 
and  generally  in  a  system  of  controlled  production  with 
uniformity  and  standardization  in  ultimate  product. 

“More  specifically  considered,  my  invention  has  par¬ 
ticular  applicability  to  the  use  of  by-product  calcium  sul¬ 
phate  as  a  substitute  for  natural  gypsum  in  the  manufac¬ 
ture  of  plaster  of  Paris.” 


543  My  test  upon  Rice  Exhibit  “H”  was  made  on 
Monday  of  this  week  at  George  Washington  Univer¬ 
sity.  The  layers  of  plaster  which  are  attached  to  the  sec¬ 
tion  of  the  tile,  Rice  Exhibit  “H”,  are  not  fractured  be¬ 
cause  they  simply  acted  as  cushions  between  the  blotter 
and  the  block,  to  bed  the  load.  I  put  these  layers  of  plas¬ 
ter  on  there  about  a  half  an  hour  before  the  test  was  made 


— that  is  standard  practice. 

Rice's  Exhibit  “I”  was  made  last  Sundav  in  mv  labora- 

»  * 

tory  in  Providence,  Rhode  Island. 

Rice's  Exhibit  “J”  is  a  section  of  the  tile  from  which 


Exhibit  “H”;  was  taken.  This  is  a  12-inch  section  of  the 
tile  from  which  this  12-inch  section  was  taken.  I  do  not 


remember  now  but  I  think  it  probably  is.  I  picked  two  tile 

out  and  sawed  a  12-inch  tile  from  them.  Thev  mav  be  the 

*  • 

same  lot,  the  same  shipment.  I  presume  though  this  rep¬ 
resents  one  tile.  I  do  not  remember  whether  it  is  one  com¬ 


plete  tile  sawed  in  two  sections  or  whether  it  is  a  portion 
of  two  different  tiles.  The  tile  before  it  was  cut  was  a 


30"  tile. 


Rice’s  Exhibit  “H”,  which  was  capped  at  the  top  and 
bottom  with  a  cap  of  plaster  of  Paris,  is  the  only  section 
which  I  tested  at  George  Washington  University.  I  sub¬ 
jected  it  to  a  compression  test  in  a  standard  compression 
machine.  I  calculated  what  the  total  compression  was  that 
was  exerted  upon  this  section  of  the  tile  at  the  time  these 
cracks  developed  in  the  webs.  The  plaster  of  Paris  cap  at 
the  top  and  bottom  was  put  on  there  about  30  minutes  be¬ 
fore  I  tested  the  tile.  That  is  quick  setting  plaster.  It  was 
simply  to  make  a  uniform  contact  surface  on  the  block  upon 
which  the  plates  of  the  machine  should  rest. 

I  made  Exhibit  “I”,  this  2  by  4  cylinder,  at  my  labora¬ 
tory  at  Providence  on  the  Sunday  preceding  the  day  I  made 
tests  on  Exhibit  “H”.  The  only  way  I  can  check  as  to 
whether  the  mix  contained  in  the  cylinder  of  Exhibit  “I” 
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is  the  same  as  the  mix  from  which  the  tile  of  Exhibit  “H” 
was  made  is  that  twice  a  month  samples  from  t^ie  Struc¬ 
tural  Gypsum  Company  Corporation’s  average}  samples 
were  sent  to  me  for  check  tests. 

These  samples  are  samples  of  calcined  gypsumi  which  is 
the  stucco  which  forms  the  base  of  all  the  products  of  the 
Structural  Gypsum  Company.  This  stucco  is  s^nt  to  me 
at  my  laboratory  at  Providence.  There  a  complete  chem¬ 
ical  analysis  is  made  of  it  and  physical  tests  are  nfade  upon 
it.  These  chemical  analyses  are  quantitative  chemical 
analyses  showing  the  percentage  of  impurities, 1  the  per¬ 
centage  of  gypsum-water  combination  left  in  the  ^tucco. 

Q.  What  are  the  physical  tests  you1  made  on  it  ?  A.  Set¬ 
ting  tests,  time  of  setting,  and  tensile  strength  tests. 

Q.  Tensile  strength?  A.  Yes.  | 

Q.  Do  you  make  any  2x4  cylinders?  A.  Very  seldom. 

Q.  You  do  have  2x4  cylinder  molds  in  your  laboratory? 

A.  I  do,  ves. 

’  - 

544  One  may  see  some  planer  shavings  in  tlje  tile  of 
Rice’s  Exhibit  “H”  and  “J”.  I  do  not  th^nk  there 
are  any  shavings  in  this  cylinder  of  Rice’s  Exhibit  “I”. 
The  cylinder  is  made  from  the  neat  calcined  average  stucco. 
If  I  have  inferred  that  this  material  from  which  this  2x4 
cylinder  of  Exhibit  “I”  is  made  is  identically  tbe  same 
material  as  is  contained  in  the  sections  of  Exhibits  “H” 
and  “  J”,  that  is  wrong.  It  is  not  similar  to  the  ipix  going 
into  the  blocks. 

The  cylinder  of  Exhibit  “I”  is  an  average  sanjple  rep¬ 
resenting  the  average  plant  run  over  a  period  of  twjo  weeks, 
during  which  time  these  blocks  were  manufactured  from 
that  material  in  the  plant  at  Linden,  New  Jersevj 

I  cannot  positively  say  that  the  Exhibits  “H”  and  “J” 
were  manufactured  at  the  time  this  material  in '  Exhibit 
“I”  was  made  up.  They  were  a  shipment  of  blocks  which 
was  sent  to  us  after  going  through  the  driers  at  thb  Linden 
plant,  shipped  to  us  in  Providence  to  our  warehouse,  and, 
as  near  as  I  can  figure  it,  at  the  time  of  manufacture  of 
these  blocks  on  the  machine,  this  average  sample  of  stucco 
over  a  period  of  two  weeks  would  fit  into  the  time  these 
blocks  were  made. 

The  material  contained  in  Exhibit  “I”  is  representative 
of  the  material  in  Exhibits  “H”  and  “  J”,  or  a  similar  ma- 

i 
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terial  going  into  the  block.  All  are  made  from  stucco  being 
produced  at  the  time,  which  is  the  basis  of  all  the  prod¬ 
ucts  made  at  the  Linden  plant.  The  cylinder  of  Rice’s  Ex¬ 
hibit  4 4 1”  was  made  up  by  myself  at  Providence.  The 
tile  of  Exhibits  44H”  and  44  J”  were  made  at  Linden  and 
shipped  to  our  warehouse  in  Providence.  I  brought  them 
down  here  to  Washington.  I  did  not  test  the  cast  cylinder 
of  Rice’s  Exhibit  44I”  for  tension.  That  is  compression. 
I  make  briquettes  from  a  similar  mix  for  tension.  The 
cylinder  of  Exhibit  44I”  was  made  for  compression. 

The  compression  machine  at  George  Washington  Uni¬ 
versity  where  I  tested  the  tile,  Rice’s  Exhibit  44H”,  is  a 
full-sized  machine  equipped  and  designed  to  take  a  full- 
sized  gypsum  block. 

I  think  I  would  recognize  the  present  specifications  of 
the  A.  S.  T.  M.  for  gypsum  partition  tile  block.  By  look¬ 
ing  at  this,  I  would  say  that  the  specifications  were  adopted 
as  standard  probably  in  1927  and  are  in  force  at  the  pres¬ 
ent  time. 

545  Q.  In  these  standard  specifications  of  the  Ameri¬ 
can  Society  for  Testing  Materials  as  they  pertain 
to  gypsum  partition  tile  or  block  it  is  stated  there,  ‘‘When 
testing  tile  or  block,  and  when  this  cap - 

Mr.  Rose:  If  your  Honor  please,  I  do  not  care  particu- 
larlv,  but  it  seems  to  me  that  it  is  hardly  material  in  this 
case.  The  specifications  that  are  material  perhaps  are  those 
that  existed  in  1922  and  1923.  I  understand  that  the  wit¬ 
ness  says  these  are  specifications  in  1927.  I  am  not  going 
to  object  to  anything  that  is  really  material. 

Mr.  Hansen  :  I  am  inquiring  about  tests  that  were  made 
by  this  witness  last  October.  I  am  not  inquiring  about  tests 
made  in  1922  or  1923. 

Mr.  Rose.  What  is  the  purpose  of  it  ? 

Mr.  Hansen :  I  think  the  purpose  will  be  revealed  if  you 
will  just  let  me  proceed,  Mr.  Rose. 

Mr.  Rose:  Now  wait  a  minute,  Mr.  Hansen.  Mr.  Ed¬ 
wards  has  testified  that  in  testing  those  tiles  he  followed 
no  particular  standards.  He  simply  tested  those  tiles,  and 
they  were  brought  in  here  simply  to  show  the  Court  what 
would  happen  to  a  tile  when  compression  was  put  on  it. 
The  purpose  of  these  exhibits  was  to  show  where  the  tile 
starts  to  crack,  and  the  cylinders  were  brought  in  to  show 
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what  the  cylinders  look  like  and  what  occurred  jvhen  they 
were  crushed.  That  was  the  only  purpose  of  thos6  exhibits ; 
so  that  the  Court  could  see  what  we  were  talking  about; 
and  it  strikes  me  that  this  cross-examination,  sp  far  as  I 
can  see,  is  absolutely  immaterial  and  irrelevant.  I 

Mr.  Hansen:  This  witness  has  testified  here  'as  an  ex¬ 
pert.  That  is  the  only  justification  you  have  fpr  putting 
him  on  the  stand.  He  has  testified  that  the  Roos  tpsts  made 
in  1920  and  1922  were  not  sufficient  because  they!  were  not 
made  in  conformity  with  the  A.  S.  T.>  M.  This  witness  has 
testified  that  he  made  certain  tests  on  the  tile  iij  October, 
and  he  certainly  must  have  been  complying  jvith  some 
546  standard  when  he  made  those  tests.  He  tjook  them 
over  to  a  compression  machine.  I  have  thp  right  to 

ask  him  whv  he  made  those  tests  in  that  fashion.!  And  an- 
* 

other  reason  for  the  cross-examination  would  £o  to  the 
credibility  of  this  witness. 

The  Witness :  It  is  true  that  in  the  A.  S.  T.  M.  1^)27  speci¬ 
fications  it  is  stated  as  follows:  “At  the  option  of; the  man¬ 
ufacturers  or  purchasers,  or  in  the  case  of  controversy,  the 
test  samples  may  be  suitably  bedded  and  capped  with  neat 
gypsum  mortar  or  the  bearing  surface  of  the  tilp  may  be 
plain  or  rough.  When  neat  gypsum  mortar  is  useci  for  bed¬ 
ding  and  capping  the  test  may  be  conducted  after  the  mor¬ 
tar  has  been  set,  but  not  sooner  than  twenty-four  hours 
after  the  sample  has  been  set.’ 7 

It  also  says  in  these  specifications  as  follows :|  “If  you 
are  going  to  test  any  tile  you  should  use  a  full-s(ze  tile.” 
A  full-size  tile  would  be  a  thirty-inch  tile.  I  hpve  been 
very  actively  engaged  since  1920  in  the  gypsum  industry, 
particularly  with  respect  to  the  so-called  synthetic  |  gypsum. 
In  this  work  I  naturally  tested  with  natural  gypsum  as 
distinguished  from  synthetic  gypsum.  At  Providence,  we 
take  our  specimens,  shapes,  and  products,  down  tp  Brown 
University,  which  is  three  miles  from  our  plant  pt  Provi¬ 
dence  Rhode  Island,  for  testing.  We  do  this  when  occa¬ 
sion  is  required  to  do  it.  We  check  it.  We  standardize  our 
product.  The  samples  which  we  receive  from  Lipden  are 
sent  to  us  as  representative  samples  over  a  two-w^eek  run, 
and  is  representative  of  all  the  material  manufactured  at 
Linden  during  those  two  weeks.  They  send  us  possibly 
five  pounds,  sometimes  ten  pounds.  We  always  make 
briquettes  from  this  material.  Sometimes  we  make  cylin- 
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ders.  That  is  done  at  Linden.  They  naturally  do  all  their 
testing  on  a  compression  machine  at  Linden,  and  we  at 
Providence  test  the  tension  and  the  chemical  analysis.  We 
test  the  blocks  ourselves  from  time  to  time  at  Brown  Uni- 
versitv.  It  is  sufficient  to  make  those  tests  once  in  six 
months  now’. 

The  statement  in  my  patent,  which  issued  in  1925,  and 
w’hich  is  marked  for  identification  as  Boos’  Exhibit  30, 
reading  as  follow’s,  line  73,  page  1: 

“The  principal  use  of  plaster  is  in  the  building  indus¬ 
tries,  and  certain  rigid  specifications  have  been  evolved  to 
cover  the  characteristics  of  plaster  intended  for  building 
purposes.” 

pertains  to  standard  plaster — the  old  plaster.  It  further 
states : 

“These  specifications  demand  a  certain  degree  of  me¬ 
chanical  strength  in  the  hydrated  or  ‘set’  plaster,  and  syn¬ 
thetic  plaster  prepared  directly  from  by-product  calcium 
sulphate  has  not  hitherto  uniformly  met  the  specification 
requirements.” 

546a  This  last  statement  is  applicable  to  my  synthetic 
gypsum  as  of  1924.  It  is  further  stated  in  my 
patent : 

“As  a  result,  synthetic  plasters  have  not  been  success¬ 
ful  and  calcium  sulphate  has  continued  up  to  the  present 
to  be  a  w’aste  product  of  the  chemical  industry.” 

Q.  So  you  make  a  distinction  here  between  properties 
wrhich  are  possessed  of  your  synthetic  gypsum,  as  you 
know’  them  in  1924,  from  the  natural  gypsum  that  Boos 
w’as  familiar  with?  A.  I  wrould  like  to  go  back  a  little. 
This  patent  w’as  applied  for  in  May,  1924.  At  that  time 
we  had  our  plant  in  operation. 

Q.  What  plant  w’as  that?  A.  Our  plant  at  Bumford, 
Bhode  Island.  We  were  manufacturing - 

Q.  This  synthetic  gypsum?  A.  Yes.  So  you  have  to 
have  a  basis  for  your  application,  and  this  is  the  body  of 
the  precepts  of  my  patent ;  but  w’hat  I  state  here  wTas  worked 
out  from  1921  to  1924,  experimentally  and  semi-commer- 
ciallv  and  commercially.  So  I  do  not  wrant  to  be  held;  I 
w’ant  to  go  back  to  1924  in  these  questions. 
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Q.  Well,  that  was  the  representation  you  ma|de  in  1924. 
My  inquiry  is  directed  to  you  as  of  that  year.  |A.  That  is 
all  right.  The  basis  on  which  I  secured  my  Application. 

I  am  the  patentee  of  Edwards  patent  No.  1,713,868,  which 
has  been  marked  for  identification  as  Roos’s  Exhibit  31. 
It  is  an  additional  patent,  supposedly  an  improvement  over 
the  prior  art.  for  handling  synthetic  gypsum,  and  is  par¬ 
ticularly  directed  to  the  apparatus.  It  was  filed  in  the 
Patent  "Office  in  1928  and  issued  in  1929. 

547  Q.  When  you  test  these  tile  at  Brown  University; 
that  is  the  complete  tile,  what  sort  of  t£st  do  you 

give  them  there?  A.  I  did  not  test  them.  I  witnessed  the 
test  under  my  supervision.  A  man  in  the  Testing  Material 
Department  did  the  work. 

Q.  What  size  sections  do  you  use  on  this  majehine?  A. 

We  use  a  four  bv  twelve-inch  section. 

* 

Q.  What  sort  of  test  do  you  subject  them  to?  A.  Com¬ 
pression. 

Q.  Compression  tests?  A.  Yes. 

Q.  Always  a  compression  test?  A.  Yes. 

Q.  And  you  take  the  compression  reading?  A.  Yes. 

Q.  And  measure  the  compression  force  that  is  exerted 
from  the  tile?  A.  It  was  taken  and  done  in  that  way. 

Q.  You  always  take  a  reading  and  make  a  note  of  it, 
mentally  or  otherwise?  A.  When  you  are  testing  for  com¬ 
pression  that  is  the  reading  you  make. 

Q.  What  measurement  do  you  make  on  this  til(j  at  Brown 

University?  A.  For  our  own - 

Q.  I  mean  the  tile  that  was  sent  you  by  thp  plant  at 
Linden.  A.  As  I  say,  in  a  period  of  perhaps  pne  to  six 
months  we  take  out  a  few  tile  and  they  are  tested  under 
our  supervision  at  Brown  University. 

Q.  How  many  tile  do  you  test  frequently?  A.  From  two 
to  four. 

Q.  Then  you  subject  them  to  compression  tests?  A.  Yes. 
Q.  When  you  put  them  in  the  compression  machine  you 
put  them  in  there  in  twelve-inch  sections?  A.  You  put  them 
in  whole  tile  sections. 

548  Q.  You  just  said  four  by  twelve.  A.  Not  at  Brown 
University.  I  mean  this  tile  (indicating). 

Q.  This  one  here,  Exhibit  H?  A.  Yes.  j 

Q.  But  in  this  test  at  Brown  University  you  put  in  a 
whole  tile?  A.  Yes. 
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Q.  Always?  A.  Yes. 

Q.  And  you  test  two  or  four  of  those  about  every  six 
months  for  the  Linden  plant?  A.  For  our  own  benefit. 

Q.  And  you  read  the  compressional  value  that  the  ma¬ 
chine  indicates  at  the  time  the  tile  fails?  Is  that  cor¬ 
rect?  A.  The  first  crack  and  the  ultimate  failure. 

Q.  The  first  crack?  A.  Yes. 

Q.  Do  you  cap  them  there  with  this  gypsum  cap,  plaster 
of  Paris?  A.  Sometimes  they  are  capped.  It  gives  you 
a  choice  of  how  the  specimen  is  to  be  prepared. 

Q.  But  sometimes  you  cap  them?  A.  Yes. 

Q.  Do  you  keep  any  record  of  those  compression  tests 
that  you  make?  A.  Of  course.  We  get  a  report  from 
Brown  University.  We  pay  them  for  doing  the  work. 

549  I  am  not  a  member  of  the  American  Chemical  So- 
cietv  but  several  members  of  the  Rumford  Chemi- 
cal  Company  take  the  publication  of  that  Society  called 
“Chemical  Abstracts”.  I  generally  look  them  over  very 
carefully.  Since  the  year  1926  I  have  been  examining  the 
issues  of  “Chemical  Abstracts”  under  the  sections,  build¬ 
ing  material  products  and  cement  and  various  other  sec¬ 
tions  of  this  periodical  which  relate  to  work  which  I  hap¬ 
pen  to  be  doing  at  the  time. 

The  Warner  Chemical  Company  manufactures  partition 

tile  which  is  a  standard  hollow  partition  tile.  They  make 

a  2"  solid  tile.  Thev  do  not  make  a  3"  solid  tile  nor  a 

* 

4"  solid  tile.  I  cannot  tell  vou  offhand  what  the  name  of 
their  partition  tile  is. 

The  Structural  Gypsum  Corporation  makes  “Gypsteel” 
tile  and  all  kinds  of  solid  tile.  The  Calumet  Chemical  Com¬ 
pany  makes  a  2"  tile.  They  simply  make  the  tile  for  non¬ 
bearing  partitions.  The  Structural  Company  makes  all 
kinds  of  shapes.  The  Rumford  Chemical  Company’s  tile 
is  all  solid.  At  that  time  we  could  not  put  any  machine 
on  the  market  from  which  we  could  make  a  hollow  tile. 

In  the  development  of  the  process  for  making  synthetic 
gypsum  we  carried  on  all  the  reasonable  and  commonly 
known  laboratory  tests  and  we  established  a  semi-commer- 
cial  plant ;  that  is,  we  actually  made  blocks  daily  in  a  small 
capacity,  and  subjected  these  blocks  to  all  the  known  tests, 
with  the  exception  of  the  fire  and  water  tests.  We  con¬ 
structed  our  plant  within  a  year  after  the  semi-commer¬ 
cial  plant  was  built  of  the  blocks  made  in  the  semi-corn- 
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mercial  plant,  and  we  attempted  to  sell  our  stulf  on  the 
market.  The  first  job  of  any  consequence  in  whicli  we  used 
tile  or  block  made  from  synthetic  gypsum  was  one  of  the 
dormitories  at  Brown  University.  When  we  submitted 
our  product  for  use  in  this  building  we  were  informed 
that  the  product  was  new.  The  architect,  of  course,  knew 
it  and  the  contractor  was  familiar  with  it,  so  wp  submit¬ 
ted  our  various  tests  which  fortunately  Brown  University 
had  cooperated  in  and  it  was  approved.  I  know 

550  that  we  could  not  have  gotten  this  job  Which  in¬ 
volved  something  like  100,000  square  feet  of  these 

new  synthetic  gypsum  blocks  or  tile  unless  we  |had  had 

these  tests  made  at  Brown  University  and  also  at  the  Bu- 

reau  of  Standards.  We  shipped  a  quantity  of  flocks  to 

the  Bureau  of  Standards  and  they  performed  all  the  known 

physical  tests  at  that  time.  This  building  was  j  built  at 

Brown  Universitv  I  think  in  the  Summer  of  1923  lor  1924. 

* 

It  was  several  months  after  we  were  producing  pur  new 
synthetic  gypsum  tile  and  had  gotten  into  practical  oper¬ 
ation. 

At  the  Rumford  Chemical  Company  plant  at  Prqvidence, 
R.  I.  we  also  make  control  tests  similar  to  the  control  tests 
which  Mr.  Roos  has  testified  to  in  this  proceeding.  The 
purpose  of  these  control  tests  is  to  check  up  on  oiir  plant 
control  and  they  are  made  sometimes  on  briquettes  and 
once  in  a  while  we  make  2  by  4  inch  cylinders.  A  tjest  on  2 
by  4  inch  cylinders  is  just  as  good  as  a  test  on  briquettes 
for  the  purpose  of  checking  up  on  your  plant  control. 

I 

551  Q.  Mr.  Edwards,  from  your  experience,  do  you 
think  it  is  essential  in  order  to  commercialize!  a  prod¬ 
uct,  such  as  your  synthetic  gypsum  product,  to  liajve  tests 
run  on  that  product  by  the  Fire  Underwriters’  Laboratories 
in  Chicago,  or  under  their  supervision,  before  you  lean  use 
that  product  and  sell  it  commercially?  A.  In  answer  to 
that  question,  I  will  say  that  the  Rumford  Chemical!  Works 
never  sold  or  offered  for  sale  our  solid  partition  block  for 
use  in  buildings  where  construction  of  that  type  was  speci¬ 
fied  until  we  had  gone  the  limit,  as  far  as  tests  alre  con¬ 
cerned. 

Mr.  Hansen:  I  am  talking  about  the  Fire  Underwriters’ 
tests.  Will  you  confine  your  answer  to  that? 

The  Witness :  There  are  lots  of  tests  before  that. 
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Mr.  Hansen:  I  am  talking  only  about  the  Fire  Under¬ 
writers’  tests. 

The  Witness:  Will  you  repeat  the  question? 

The  Witness:  If  the  product  is  to  be  used  for  fireproof¬ 
ing  steel  and  beam  structural  steel,  yes.  We  could  not  sell 
our  product  unless  we  did  it. 

The  tile  which  we  sold  to  Brown  University  was  not  for 

* 

fireproofing  use.  It  was  sold  as  non-bearing  partition  tile 
to  be  put  in  a  dormitory.  It  was  not  required  to  be  sub¬ 
jected  to  any  Fire  Underwriters’  Test  before  it  was  put  in 
that  building.  Fire  Underwriters’  tests  for  fireproofing 
are  not  necessarily  required  before  non-weight  bearing 
gypsum  tile  are  put  in  the  building  codes  of  Chicago  or 
New  York.  If  it  were  a  non-bearing  partition,  you  do  not 
have  to  have  fire  and  water  tests  made  on  it. 

Q.  Then  the  Underwriters’  make  merely  a  fire  and  water 
test?  A.  Thev  make  all  tests. 

Q.  But  the  fire  and  water  tests  are  the  ones  you  had  made 
there.  A.  Fire  and  water  and  their  inspection  service, 
which  includes  compression,  wet,  dry  and  all  kinds  of  tests. 

Q.  But  you  do  not  have  to  have  approval  or  have  to  pass 

certain  tests  made  bv  the  Fire  Underwriters’  Laboratories 

* 

in  order  to  get  building  materials  on  the  building  codes  of 
various  cities  in  the  country,  do  you?  A.  You  have  to  start 
somewhere.  You  started  somewhere  first. 

Q.  Cannot  you  answer  my  question?  A.  You  have  to 
have  some  kind  of  approval. 

Q.  Of  the  iFire  Underwriters?  A.  If  you  retain  their 
services,  which  we  did,  you  naturally  get  those  approvals. 
You  advertise  them  in  your  advertising  matter. 

The  inspection  service  of  the  Underwriters’  Laboratories 
includes  not  onlv  a  fire  and  water  test  but  all  kinds  of  tests 
including  compression,  wet  and  dry,  and  other  tests. 

The  Rumford  Chemical  Company  subscribed  for  the  field 
inspection  service  of  the  Underwriters’  Laboratories  in 
192G  and  1927.  The  tests  were  made  in  1926  and  we 
552  got  our  rating  in  1927.  We  had  a  fire  and  water  test 
made  of  those  blocks  at  about  the  same  time.  The 
Warner  Chemical  Company  never  had  test  made  at  the 
Fire  Underwriters’  Laboratories  but  the  Rumford  Chemi¬ 
cal  Company  had  in  1926.  I  think  it  was  November  or  De- 
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cember,  1926.  We  got  a  rating  in  1927  on  a  solid  block.  It 
was  the  standard  fire  and  water  test.  If  a  blcick  passed 
that  test,  it  would  be  permitted  for  use  in  connection  with 
fireproofing  structural  steel. 

Calumet  Chemical  Company  never  ahd  any  tesis  made  of 
their  interstate  block.  I  do  not  believe  the  Underwriters 
ran  any  tests  upon  hollow  partition  block  manufactured  by 
any  one  of  my  licensees  unless  it  was  on  the  Gyp  steel 
block,  but  I  am  not  sure  about  that.  The  Interstate  block 
which  was  manufactured  by  the  Calumet  Chemical  Company 
was  a  standard  hollow  tile  to  be  used  for  partitions,  non¬ 
load  bearing  partitions.  I  believe  it  was  used  more  or  less 
sometimes  around  the  suburbs  of  Chicago,  and  possibly 
some  were  shipped  into  Chicago,  but  they  were  used  in 
Joliet  and  Evanston.  We  started  manufacturing  |the  Inter¬ 
state  block  in  1926.  The  block  of  the  Warner  j  Chemical 
Company  was  used  around  New  Jersey  and  New  York  as 
standard  hollow  tile,  non-load-bearing  partition,  j 
As  to  the  Structural  Gypsum  Company  block,  Gyp  steel, 
that  was  used  for  similar  purposes  to  all  the  natural  gyp¬ 
sum  or  any  other  gypsum;  non-load-bearing  partitions,  fire¬ 
proof,  structural  steel,  used  in  some  of  the  largest  , buildings 
in  New  York. 

i 

Redirect  examination. 

I 

By  Mr.  Rose : 

I 

553  The  plaster  on  top  of  Exhibit  H  was  mixctd  up  and 
placed  on  the  block  by  the  engineer  who  did  the  test¬ 
ing  at  George  Washington  University.  I  saw  it  done  my¬ 
self  and  saw  the  manipulation.  On  the  other  side  of  the 
block  there  is  plaster  coat  and  also  a  piece  of  blotter.  He 
put  that  on.  T  took  the  tile  over  there  and  turned  it  over  to 
the  engineer  in  charge.  They  have  a  fullv-equip^ed  test¬ 
ing  plant  there,  which  is  right  here  in  Washington.  The 
plaster  used  was  necessarily  quick-setting  or  dental  plaster, 
plaster  of  Paris,  which  hardens  and  obscures  its  final  set 
in  practically  ten  or  twelve  minutes.  The  procedure  speci¬ 
fication  of  the  American  Society  for  Testing  Materials  in¬ 
dicates  that  the  plaster  ought  to  set  on  the  end  of  the  tile 
such  as  Exhibit  II  for  24  hours,  but  I  doubt  that  if  is  done 

31 — 6140a 
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very  often.  The  whole  purpose  is  to  make  a  smooth  bed 
that  can  be  done  by  smoothing  the  tile  off  itself,  or  by  using 
a  woolen  bed.  I  cannot  see  that  any  damage  has  been  done 
to  the  cushion ;  it  is  perfect. 

At  the  Providence,  R.  I.  plant  of  the  Rumford  Chemical 

Company  we  had  been  operating  the  synthetic  gypsum 

process  about  a  year  and  a  half  before  we  considered  that 

we  had  thoroughly  standardized  our  products  and  we  knew 

from  qualitative  test  which  me  made  on  block  what  they 

would  do  in  performance.  During  the  first  year  in  which 

we  started  to  make  synthetic  gypsum  tile  we  were 

554  constantly  performing  the  compression  test  on  our 

tile  at  Brown  Universitv  both  when  the  tile  were  wet 

♦ 

and  when  they  were  dry.  In  the  development  of  chemical 
processes  at  the  Rumford  Chemical  Company  at  Provi¬ 
dence,  R.  I.  we  used  what  we  called  pilot  or  semi-commercial 
plants  which  were  experimental  in  nature.  It  was  in  one  of 
these  pilot  or  semi-commercial  plants  where  we  manufac¬ 
tured,  what  I  have  termed,  the  experimental  gypsum  blocks 
out  of  which  we  built  our  main  manufacturing  plant. 

Q.  “Whv  did  vou  start  to  sav  that  a  vear  and  a  half  after 
you  had  been  at  this  process,  you  standardized  it?  Why 
this  test  on  tile  only  once  in  six  months?”  A.  “Because  we 
had  arrived;  as  men  experienced  in  an  industry  of  stand¬ 
ardized  products,  we  had  convinced  ourselves  beyond  ques¬ 
tion  and  doubt  that  our  quality  tile  control  had  a  certain 
definite  relation  to  the  manufactured  product,  worked  out 
bv  a  long  series  of  careful  tests.” 

This  synthetic  gypsum  process  was  a  new  one  which  was 

protected  by  a  patent  and  it  took  about  a  year  and  a  half  of 

testing  to  finally  standardize  it.  After  our  product  was  so 

standardized  in  this  fashion  we  began  making  briquette 

control  tests  from  the  mix.  These  briquette  control  tests 

were  tension  tests.  Regardless  of  this  we  also  have  our 

tile  tested  occasionallv. 

%> 

A  2  by  4  inch  cylinder  will  stand  considerably  more  pres¬ 
sure  than  a  tile  because  the  cylinder  is  solid.  The  compres- 
sional  strength  of  a  2  by  4  inch  cylinder  per  square  inch  is 
often  times  as  much  as  ten  times  as  great  as  the  compres- 
sional  value  of  the  tile. 

My  experience  in  the  gypsum  art  has  not  been  confined  to 
synthetic  gypsum  alone.  I  have  had  approximately  15 
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years  experience  in  the  natural  gypsum  industry,  ^nd  as  far 
as  the  inspection  of  the  products  go,  I  have  exaijnined  the 
properties  possibly  for  20  years.  I  have  done  quite  a  good 
deal  of  laboratory  work.  I  do  not  think  I  could  have  invented 
the  process  of  making  synthetic  gypsum  unless  I  had 

555  had  a  lot  of  real  intrinsic  knowledge  aboujt  natural 
gypsum.  Natural  gypsum  has  exactly  the  shme  chem¬ 
ical  formula  as  synthetic  gypsum.  The  only  (jlifference 
between  synthetic  gypsum  and  natural  gypsum  is  the  possi¬ 
bility  of  control  of  the  crystalline  form  or  physical  condi¬ 
tion  of  the  synthetic  product.  Nature  has  placea  natural 
gypsum  in  the  ground  and  you  have  to  take  it  j  as  it  is. 
There  is  considerable  variation  in  it. 

The  Underwriters’  Laboratories  performed  forj  us,  that 
is  the  Rumford  Chemical  Company,  all  the  known  standard 
tests  authorized  and  in  vogue  at  that  time.  We  asked  for 
their  complete  service  and  paid  for  it  and  got  it|  that  is, 
their  complete  service  as  applied  to  gypsum  tile,  j 

i 

556  Holcombe  James  Brown. 

Holcombe  James  Brown,  a  witness  called  on  behalf  of 
the  part}T  Rice,  having  been  duly  sworn,  did  testify  as 
follows : 

Direct  examination.  j 

i 

By  Mr.  Rose: 

* 

My  name  is  Holcombe  James  Brown  and  I  reside  at 
West  Newton,  Mass.  I  am  a  Consulting  Engineer  and 
have  been  so  engaged  for  about  fourteen  years.  !,  I  first 
did  some  work  in  the  gypsum  art  in  1903  at  Oakfiel^,  N.  Y. 
At  that  time  I  was  working  for  the  United  States  Gyp¬ 
sum  Company.  They  have  a  plant  at  Oakfield,  N.  Y.  I 
was  at  that  plant  for  three  or  four  months  and,  I  then 
went  to  the  United  States  Gypsum  Company’s  Chicago 
office  where  I  acted  as  a  clerk  under  Mr.  P.  A.  English. 
I  was  there  for  about  three  and  a  half  or  four  yeafs.  My 
first  work  in  the  general  office  of  the  United  States  Gyp¬ 
sum  Company  was  clerical  work.  I  went  out  to  th<^  plants 
some  and  acted  as  an  assistant  to  Mr.  English  ar^d  later 
I  was  made  Purchasing  Agent  and  in  that  capacity  I  did 
the  buying  for  the  company.  I  then  went  to  the  gypsum 
mills  again  as  Superintendent  at  the  mill  of  the  United 
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States  Gypsum  Company  at  Grandville,  Michigan.  At  that 
plant  we  made  plaster.  When  I  left  this  plant  at  Grand¬ 
ville,  Michigan,  I  went  back  to  the  Chicago  office  of  the 
United  States  Gypsum  Company  and  acted  as  assistant 
to  Mr.  English  and  Mr.  Knode.  Mr.  Knode  at  that  time 
was  Mr.  English’s  assistant  and  Mr.  English  was  the  gen¬ 
eral  manager  of  operations  at  that  time.  From  the  Chi¬ 
cago  office  I  then  went  to  Gypsum,  Ohio,  where  I  acted  as 
Superintendent  of  the  plant  of  the  Gypsum  Company  sit¬ 
uated  there.  At  this  plant  at  Gypsum,  Ohio,  we  made  plas¬ 
ter.  At  this  time  I  was  also  Superintendent  of  the  block 
plant  at  Port  Clinton,  Ohio,  which  is  about  a  mile  and  a 
half  from  Gypsum,  Ohio.  I  remained  at  Gypsum,  Ohio, 
a  little  over  a  year  and  then  went  to  Oakfield,  X.  Y.  At 
this  plant,  we  made  plaster  and  block.  I  stayed  at 
557  Oakfield,  X.  Y.  a  matter  of  about  three  and  one-half 
vears  at  that  time  and  then  went  back  again  to  the 
Chicago  office.  After  that  I  had  general  charge  of  wall- 
board  and  block  plants  and  of  the  Chicago  laboratory  and 
also  supervised  the  Oakfield  plant  at  that  particular  time. 
At  that  time  I  was  assistant  to  Mr.  Knode  who  was  then 
general  manager  of  operations.  In  other  words,  I  was 
assistant  manager  of  operations.  In  that  capacity  I  had 
direct  charge  of  the  board  and  block  plants  of  the  United 
States  Gypsum  Company.  I  was  employed  by  the  com¬ 
pany  in  this  capacity  for  a  matter  of  two  or  three  years. 
I  severed  my  connections  with  the  United  States  Gypsum 
Company  in  1912  and  today  I  am  not  connected  with  the 
company  in  any  way  other  than  as  a  stockholder. 

Since  I  left  the  company  in  1912  I  have  been  following 
gypsum  engineering  and  my  present  office  is  in  Boston.  I 
have  been  substantially  familiar  with  the  practice  of  the 
gypsum  art  as  to  the  manufacture  of  block  and  wallboards 
as  well  as  tests  that  are  given  those  products.  I  have, 
in  my  experience,  built  gypsum  plants.  I  built  a  plant  for 
the  Keystone  Plaster  Company  at  Chester,  Pa.  I  built 
a  plant  for  the  Crown  Gypsum  Company  at  Blythemore, 
Ontario.  I  built  two  plants  for  the  Atlantic  Gypsum  Com¬ 
pany  and  have  made  various  changes  on  other  construction. 
At  the  Keystone  Plaster  Company’s  plant  we  had  a  block 
plant. 

When  I  first  went  into  the  gypsum  industry  in  1903,  the 
gypsum  companies  did  not  make  any  block  at  that  time. 
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There  was,  however,  block  made  in  New  York  that  I  saw 
at  different  times  and  then,  of  course,  there  is  tljLe  old  rec¬ 
ord  of  block  made  in  England  prior  to  that  timh  but  how 
far  back  I  do  not  know. 

Q.  “In  1922,  what  were  the  usual,  proper  and  Customary 
tests  on  gypsum  tile?”  A.  “Compression  test^,  wet  and 
dry;  fire  tests;  absorption  tests;  tests  of  measurements 
and  weights.” 

558  Q.  “When  you  talk  about  compression  tests,  wet, 
what  do  you  mean  by  that?”  A.  “The  wet  com¬ 
pression  test  is  made  the  same  as  a  dry  compression  test, 
with  this  exception,  that  before  the  block  is  tested  in  the 
compression  machine,  it  is  immersed  in  water  until  it  is 
not  supposed  to  absorb  more — in  other  words!,  until  it 
reaches  a  constant  weight,  or  if  not  that,  for  h  definite 
length  of  time.  It  is  a  pretty  well  knowm  fact  that  when 
gypsum  is  wet,  its  compressive  strength  and  mqny  other 
properties  are  substantially  different  than  wheii  dry.” 

i 

The  Witness:  Dry  gypsum  will  absorb  50  or  60%  of 
water  by  weight. 

In  1922  it  was  usual  and  customary  to  make  corppression 
tests  on  tile  both  wet  and  dry.  These  compression  tests 
were  either  made  on  whole  tiles  or  sections  of  tiles.  The 
compression  test  as  such,  made  on  a  tile,  was  madS  not  only 
on  the  full  tile  but  at  times  on  sections  of  the  ti|e.  I  am 
not.  quite  sure  just  how  that  was  made  everywhere. 

A  cylinder  test  is  a  compression  test  made  on  a  cylinder 
usually  having  a  height  twice  its  diameter,  for  |  instance 
2"  x  4",  or  3"  x  6",  or  4"  x  8",  depending  upon  tile  size  of 
your  machine.  A  cylinder  is  twice  as  high  as  it  is  thick 
whereas  a  tile  is  three  times  as  high  as  it  is  widq.  A  tile 
is  not  cylindrical  in  shape  nor  is  it  solid  like  a  jcylinder. 

Q.  “Is  the  play  of  forces  on  a  solid  cylinder  such  as 
Exhibit  I  the  same  as  the  play  of  forces  on  a  tile  such 
as  Exhibit  H?”  A.  “The  force  is  applied  in  the  same 
direction  but  its  effect  is  different.” 

Q.  “Why,  and  what  is  it?”  A.  “Why,  when  yqur  force 
is  applied  on  the  tile,  you  get  a  disruptive  tension  as  a  rule; 
I  won’t  say  that  you  get  it  every  time  but  that  is  the  rule. 
In  a  cylinder  of  this  sort,  you  get  what  they  call  a  com¬ 
pression  break  and  coning.” 
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559  Q.  “Just  explain — take  Exhibit  H  and  explain 
what  you  mean  by  that.”  A.  “Here  is  Exhibit  H. 
When  the  forces  are  applied  on  this  block  to  the  ends,  the 
block — as  a  rule  I  say;  I  won’t  say  always — will  fail  in 
tension.  That  is,  it  wnll  pull  apart,  rather  than  crush.  That 
is  due  to  its  form.” 

The  Witness:  This  pulling  apart  usually  takes  place  in 
the  webs  of  the  tile.  By  the  webs  I  am  referring  to  the 
solid  matter  between  the  cores  or  between  the  cores  and 
the  outside  of  the  tile. 

The  real  purpose  of  a  cylinder  test  is  to  determine  the 
compressive  strength  of  the  material  tested  or  whether  the 
mix  is  of  a  certain  quality. 

As  the  years  went  along,  those  manufacturers  who  had 
background  and  experience  made  a  standard  gypsum  tile, 
a  stvle  of  tile  that  had  had  the  test  of  time.  A  standard 
tile  was  one  that  would  test  the  same  relative  values. 

I  believe  there  was  a  cellular  tile  made  before  the  inven¬ 
tion  which  is  involved  here.  My  recollection  is  that  the 
cellular  condition  was  brought  about  by  gas.  In  fact,  I 
will  sav  that  there  had  been  tile  made  of  a  cellular  nature 
produced  by  some  chemical  reaction,  up  to  that  time,  and 
before  that  time. 

Q.  You  take  the  standard  tile,  with  which  you  were  famil¬ 
iar;  what  kind  of  a  tile  was  that?  A.  That  was  tile  which 
was,  of  course,  cellular  to  a  certain  extent,  but  I  should 
not  have  called  it  a  cellular  tile.  It  was  different  from  the 
tile  that  we  are  supposed  to  call  cellular. 

Q.  You  take  any  gypsum  mix;  as  I  understand  you,  what 
you  mean  is  its  very  minute  air  spaces  in  the  gypsum?  A. 
Yes,  sir,  between  the  crystals. 

Q.  But  the  tile  made  under  the  Roos  process  or  the  Rice 
process,  was  that  tile  in  the  market  generally  prior  to  this 
invention?  A.  Not  to  mv  knowledge. 

There  is  no  difference  between  a  compression  test  wet 
and  a  compression  test  dry  other  than  that  the  tile  is  wet 
in  one  instance  and  dry  in  the  other  when  tested  for  com¬ 
pression.  A  gypsum  tile  is  stronger  when  dry.  Another 
test  which  helped  to  standardize  the  old  standard  gypsum 
tile  was  the  measurement  test  which  consisted  of  measur¬ 
ing  the  blocks  to  see  if  the  process  of  manufacturing  pro- 
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duced  a  uniform  product  and  one  in  which  the!  webs  and 
the  cores  were  all  uniformly  distributed.  In  other  words, 
the  measurement  test  was  an  inspection  test  to  demonstrate 
or  find  out  whether  or  not  the  tile  was  within  thje  limits  of 
tolerance  following  the  model  after  which  it  was  supposed 
to  be  made.  The  practical  value  of  this  measurement  test 
was  this,  that  during  the  use  of  these  tiles  thjrough  the 
years  it  had  been  established  that  a  material  us^d  in  these 
tile,  if  of  uniform  quality,  developed  a  certain  i resistance 
not  only  in  compression,  but  it  developed  a  certain  fire 
resistance  due  to  the  thickness  of  the  gypsunj  exposed. 
Now,  you  can  readily  see  that  if  this  tile  were  ivery  thin, 
on  this  side  (indicating)  that  would  not!  have  the 
06O  usual  resistance  to  fire  and  to  the  water  stream 
afterwards,  perhaps,  that  a  tile  that  was  thick  or 
of  a  regular  condition  there. 

I  know  what  the  transverse  test  is  and  I  used  lit  when  I 
worked  for  the  United  States  Gypsum  Companjc  in  their 
plants.  I  used  the  transverse  test  on  gypsum  partition 
tile  at  the  plant  of  the  United  States  Gypsum  j Company 
about  1910  or  1911.  This  transverse  test  on  tile!  consisted 
of  taking  a  tile  and  laying  it  down  on  a  couple^  of  knife 
edges — we  used  pieces  of  wood  or  pieces  of  pipe  a  definite 
distance  apart  and  applying  a  load  either  unifdrmly  dis¬ 
tributed  or  concentrated  on  another  pipe  or  wooden  strip 
along  the  center  of  the  block,  and  then  loading  tjhat  block 
to  see  what  the  resistance  to  bending  and  the  finhl  disrup¬ 
tion  consisted  of.  We  used  to  jump  on  it  to  see  if  it  would 
stand  up  or  not.  When  I  worked  for  the  Unitpd  States 
Gypsum  Company  we  applied  this  transverse  test'  to  blocks 
in  different  plants.  i 

When  I  was  with  the  United  States  Gypsum  Company 
there  were  tests  made  at  the  Underwriters’  Laboratories 
on  the  company’s  products,  but  I  cannot  give  you  any 
definite  information  on  them.  I  know  that  they  were  made, 
and  we  thought  from  what  we  heard,  that  they  were  suc¬ 
cessful,  but  beyond  that  I  cannot  go.  I  had  nothing  to  do 
with  arranging  for  the  tests,  or  anything  of  that  sbrt. 

I  am  familiar  with  the  process  in  issue  and  I  bejieve  that 
a  product  made  in  accordance  with  it  would  be  a  ijew  prod¬ 
uct  in  the  art  of  light  weight  building  material.  Tjhe  stand¬ 
ard  gypsum  block  was  not  formed  by  mixing  a  foam  with 
a  cement.  Neither  did  the  standard  gypsum  block  have 


478 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


substances  such  as  soap  bark  and  saponin  in  it.  Neither 
did  the  old  standard  gypsum  block  have  aluminum  sulphate 
and  calcium  carbonate  in  it.  Sometimes  it  had  calcium 
carbonate  in  it.  I  say  that  such  a  product  would  be  a  new 
product  because  I  do  not  believe,  to  my  best  knowledge  and 
belief,  that  there  was  anything  on  the  market  like  it.  It 
was  entirely  new  and  novel  as  far  as  I  am  concerned.  If 
I  were  introducing  a  new  product  of  that  kind  I  would  put 
it  to  all  the  tests  I  knew  of  in  order  to  determine  whether 
or  not  I  had  an  article  suitable  for  use. 

561  Q.  “You  were  plant  superintendent  at  plaster 
mills,  wallboard,  block,  and  all  that  sort  of  thing. 
What  would  you  say  were  the  proper  and  customary  tests 
that  should  be  applied  to  that  new  product,  to  determine 
whether  or  not  it  is  suitable  for  use?”  A.  “I  should  apply 
the  compression  tests,  wet  and  dry;  I  would  plaster  on  it — 
I  would  plaster  on  the  block.” 

Q.  “Why  would  you  do  that?”  A.  “I  would  want  to 

see  how  the  adhesion  was  of  the  plaster  to  the  block.  I 

would  want  to  see  if  there  was  anv  efflorescence  or  not,  or 

*  * 

any  staining.” 

The  Witness:  The  fact  that  they  have  been  plastering  on 
old  gypsum  block  for  years  would  not  indicate  to  me  how 
the  new  block  would  take  plaster. 

A  new  block  of  light  weight  material  made  by  this  bubble 
process  would  I  presume  have  less  gypsum  in  it  than  the 
old  block.  There  is  a  peculiar  quality  about  gypsum  with 
respect  to  water.  The  more  water  you  mix  with  gypsum 
the  less  strength  results.  If  I  were  making  a  light  weight 
material  where  hollow  spaces  had  taken  the  place  of  what 
was  formerly  gypsum  I  would  not  want  to  say  what  the 
effect  of  this  would  be  without  making  tests.  If  I  made 
the  foam  with  saponin  or  soap  bark  or  by  the  use  of  any 
chemicals,  in  order  to  get  a  light  weight  material,  I  would 
not  want  to  say  what  the  effect  of  those  new  materials 
would  be  on  the  uses  to  which  the  old  standard  tile  had  been 
put.  Besides  plastering  upon  it  I  would  want  to  subject 
it  to  a  fire  test  and  to  impact  tests.  The  importance  of  the 
fire  and  water  test  is  simply  this,  that  gypsum  blocks  as  a 
structural  material  are  usually  sold  for  use  in  both  fire¬ 
proof  and  non-fireproof  buildings.  Fire  tests  are  made 
in  different  ways,  some  cities  make  their  own,  and  some  uni- 
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versifies  make  them  for  cities,  and  the  Underwriters’  Lab¬ 
oratories  in  Chicago  make  fire  tests  and  give  yop  a  report 
which,  in  selling  that,  product,  you  can  use  in  goiiig  before 
an  architect  or  building  committee  or  code  committee 
562  or  whatever  it  may  be,  as  evidence  that  your  block 
was  submitted  to  that  test  and  is  perfectly 
tory  material  for  use  in  or  under  the  specificatio 
the  Underwriters’  Laboratories  permit  you  to  u 

The  impact  test  is  what  you  might  call  an  arbitrary  test. 
It  is  one  that  I  have  used  in  plants  that  I  have  hhd  charge 
of,  and  is  simply  an  indication  of  how  your  block  is  going 
to  stand  shipment.  Impact  carries  with  it  the  idea  of  two 
forces  against  each  other.  Let  us  sav  that  here  is  a  car- 
load  of  block  packed  in  a  boxcar,  and  an  engine  conjies  along 
and  hits  the  end  of  the  train,  and  if  your  blocks  jwere  not 
properly  packed  in  there,  with  sufficient  straw,  pxcelsior 
or  whatever  you  may  use,  they  get  up  in  one  end  o^  the  car 
and  if  your  blocks  are  not  strong  and  hard,  your  epd  blocks 
or  middle  blocks  are  shot  to  pieces.  The  impact  test  tells 
you  how  the  block  is  going  to  resist  impacts. 

I  have  particular  reference  to  the  use  of  gypsum  blocks, 
we  will  say,  in  furniture  storage  warehouses  where  the 
value  of  the  material  to  resist  a  piling  against  it,  and  things 

of  that,  sort,  is  of  value. 

7  .  | 

Efflorescence  is  the  coming  to  the  surface  of  nliaterials 
due  to  capillary  attraction  of  water  from  the  interior.  Ef¬ 
florescence  is  a  matter  which  requires  consideration  in  the 
handling  of  all  gypsum  products.  One  of  the  reasons  for 
this  is  because  of  gypsum’s  tendency  to  absorb  and  dis¬ 
charge  water.  Most  all  walls,  whether  built  of  gypsum 
block  or  some  other  material,  are  decorated;  papered  or 


painted,  and  sometimes  the  decorations  are  ratheif  expen¬ 
sive.  If  a  block  partition,  we  will  say  for  instance,!  is  plas¬ 
tered  over,  and  efflorescence  comes  from  the  interior  of 
that,  block,  if  the  block  is  not  entirely  dry  when  pujt  in  the 
wall  or  if  it  absorbs  water  while  being  plastered  and  comes 
through  under  the  surface  of  the  plaster,  not  neces- 
563  sarily  immediately  but  in  the  course  of  tiijie,  and 
pushes  off  the  paper  and  paint,  something  |of  that 
sort,  it.  means  a  complaint. 

In  addition  to  giving  this  new  product  the  compression 
test,  plastering  tests,  fire  and  water  tests,  and  transverse 
tests,  I  would  want  to  give  this  new  product,  mad^  under 
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the  process  in  issue,  to  determine  whether  it  could  be  used, 
every  test  that  I  could  think  of  because  it  is  a  new  product. 
I  would  want  to  give  it  a  freezing  and  thawing  test  in  order 
to  determine  the  action  of  weather  upon  it.  Without  giv¬ 
ing  this  new  product  a  freezing  and  thawing  test  I  would 
not  know  how  it  would  act  under  weather  conditions  be¬ 
cause  the  new  product  "was  different  from  the  old  one. 

564  Q.  Take  gypsum,  in  order  to  be  perfectly  fair  in 
this  case;  you  had  an  old  product;  you  had  gypsum 
block  how  long  back?  A.  Longer  than  I  can  remember. 
There  were  gypsum  blocks  on  the  market  long  before  I 
knew  anything  about  the  gypsum  business. 

Q.  Of  course,  through  all  the  years  that  block  was  in 
use,  and  1  suppose  that  there  were  complaints  made  about 
it,  and  that  this  was  done  and  that  was  done.  Why,  on  a 
freezing  and  thawing  test,  wouldn’t  you  be  able  to  say 
that  this  new  product  would  stand  up  to  freezing  and  thaw¬ 
ing  just  the  same  as  the  old  product  did?  A.  Again  I 
want  to  sav,  what  basis  would  vou  make  that  statement  on? 
Here  you  have  got  a  gypsum  block  of  the  old  type;  we  will 
call  it  more  or  less  compact  and  hard,  within  a  degree, 
and  dense  to  a  certain  degree,  and  you  begin  to  put  out  a 
new  product,  one  that  is  much  more  cellular — well,  now, 
it  is  apparently  more  cellular;  I  won’t  say  it  is,  but  it  is 
apparently  more  so,  and  if  weight  is  any  indication  of  po¬ 
rosity,  if  you  put  that  in  water  you  are  certainly  going  to 
get  more  water  in  those  holes  if  vou  have  more  holes.  Now, 
if  that  water  freezes,  there  is  going  to  be  disruption  some¬ 
where,  and  the  reason  that  we  make  the  test  is  because 
in  the  gypsum  business  there  are  times  when  business  is 
mighty  poor  and  blocks  have  to  be  stored  outside,  out  of 
doors,  and  there  are  times  when  you  have  so  darn  many 
of  them  on  hand  that  you  cannot  cover  them;  it  costs  too 
much  money,  and  if  those  blocks  get  wet  and  freeze,  and 
you  have  disruption  in  your  blocks,  it  is  going  to  be  an 
expensive  matter. 

Q.  Suppose  that  I  put  this  new  porous  product  in  my 
house,  and  leave  it  unoccupied  for  a  year,  when  it  would 
probably  be  subject  to  warm  weather  in  the  summer  and 
cold  weather  in  the  winter;  do  you  think  that  this  new 
porous  article  would  be  any  more  liable  to  break  up  under 
freezing  than  the  old?  A.  Not  unless  it  was  wet,  no;  I 
do  not  think  so ;  I  do  not  know. 
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Q.  In  other  words,  you  do  not  know  how  jit  would 
act  under  weather  conditions ?  A.  Again  I  will  j  say,  how 
should  I. 

i 

Q.  As  I  understand  you,  your  position  is  sin^ply  this, 
that  you  would  give  this  tile  the  ordinary  testsj  that  are 
now  being  given,  that  in  1922  were  being  given  toj  the  ordi¬ 
nary  product,  but  because  it  was  new  you  wouljd  give  it 
the  other  tests  that  you  have  mentioned — is  that  correct? 

A.  That  is  correct.  i 

| 

i 

I  would  give  this  new  tile,  in  addition  to  the  ordinary 
tests  that  in  1922  were  given  to  the  standard  product,  the 
other  tests  that  I  have  mentioned  because  of  the  jfact  that 

it  was  new.  j 

I 

Q.  “Mr.  Roos  testified  in  this  case,  in  substanc^,  that  he 
made  a  tile,  and  so  that  you  will  have  it  befoife  you,  I 
show  vou  Roos’  Exhibit  No.  5,  which  is  the  formhla  under 
which  he  made  several  tile,  and  that  after  he  made  the 
tile  lie  made  some  cylinders,  two  by  four  inch  cylinders,  and 
that  he  broke  those  cylinders,  noting  their  breakingj strength 
and  compressional  value,  and  he  inspected  his  tile  that  he 
made  from  the  same  mix,  and  then  said  that  he  hlad  a  tile 
that  was  a  useful  tile  and  also  a  commercial  tile — | — ”  A. 
“How  did  he  know?”  j 

Q.  “Just  a  minute.  I  am  asking  you  whether]  in  your 
opinion  the  test  that  he  gave  his  tile  was  the  usual,  proper 
and  customary  test  to  give  a  tile,  even  a  tile  of!  the  old 
product.”  A.  “Not  in  my  opinion,  Mr.  Rose.” 

565  Q.  What  would  you  say  as  to  the  sufficiency  of 
that  test  on  a  new  product,  such  as  that  prodhct  was? 
A.  I  should  say  that  all  this  test  would  show  was  the  qual- 
itv  of  the  material  that  he  was  testing.  It  would  not 
show  anything  about  the  block. 

Q.  As  to  a  new  product,  and  you  say  this  is  a  n<^w  prod¬ 
uct,  I  ask  vou  whether  the  test  that  he  testifies  w&s  made 
would  be  sufficient  to  determine  whether  you  had  anything? 
A.  You  are  talking  about  a  block,  or  a  material? 

Q.  I  am  talking  about  a  tile.  A.  No. 

i 

The  Witness:  The  tests  which  were  given  to  th<?  stand¬ 
ard  gypsum  tile  in  1922  and  1923  were  not  the  tebts  that 
were  given  to  the  standard  gypsum  tile  back  in  thq  begin- 
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ning  when  it  was  new.  When  the  old  standard  tile 
566  was  first  made,  all  that  we  knew  was  that  they  were 
tile.  We  did  not  know  the  compression  value,  we 
did  not  know  their  fire  resistance  or  anything  else,  but 
as  time  went  on  we  accumulated  information  on  tile,  and 
we  established  standards  of  performance,  standards  of 
weight,  thickness  and  all  that  sort  of  thing.  By  the  year 
1922,  all  that  we  needed  to  do  was  to  test  these  cylinders 
and  test  the  quality  of  the  material  that  went  into  the 
blocks  and  we  could  interpolate  that  information  back  to 
the  tile  and  tell  what  it  was.  It  would  not  be  possible,  how¬ 
ever,  to  do  that  with  a  new  product  or  where  you  had 
changed  the  component  parts  of  the  old  standard  product. 

According  to  the  formula  under  which  Roos  made  his 
wallboard  specimens,  Roos’  Exhibits  Nos.  11  and  14,  accord¬ 
ing  to  his  testimony,  he  used  soap  bark,  calcium  carbonate 
and  aluminum  sulphate.  Soap  bark,  aluminum  sulphate 
and  calcium  carbonate  were  new  substances  that  were  not 
used  in  the  old  standard  wallboard  at  that  time.  Dextrine 
was  also  used.  Dextrine  and  calcium  carbonate  alone,  how¬ 
ever,  had  been  used  at  one  time  or  another  in  wallboard. 
The  old  standard  wallboard  had  a  sawdust  and  gypsum 
core  with  paper  on  each  side. 


Q.  “What  were  the  usual  and  customary  tests  back  in 
1922  on  wallboard  of  a  standard  make,  such  as  you  have 
described?”  A.  “There  were  measurement  tests,  of  course, 
which  indicated  what  I  should  call  inspection  factors,  and 
weight,  weight  per  thousand  square  feet,  and  the  usual 
checks  of  width  and  length,  but  the  principal  test  we  had 
was  the  tranverse  test,  what  was  known  as  the  transverse 
test.” 


Q.  “What  was  that  test?”  A.  “That  was  made  by  tak¬ 
ing  a  sample  of  board,  usually  sawed  from  the  board,  or 
made  up  in  a  special  sample,  where  special  materials  were 
to  be  tested,  and  it  was  laid  across  knife  edges — I  cannot 
recall  right  off-hand  just  the  distance  apart  of  these  knife 
edges ;  in  fact,!  even  the  size  of  the  sample  I  cannot  recall, 
but  it  is  a  matter  of  record — and  then  there  was  a  knife 
edge  put  on  the  center  and  that  board  was  loaded  to 
567  disruption  and  the  amount  of  deflection  under  stress 
was  taken,  and  the  break  was  examined,  the  adher¬ 
ence  of  the  paper  was  examined,  and  so  on.” 
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The  Witness :  The  paper  was  supposed  to  stick  [under  this 
transverse  test.  During  this  test  sometimes  the  break  in 
the  board  would  occur  in  one  place,  and  sometimes  in  an¬ 
other.  The  purpose  of  the  test  was  to  determine  whether 
the  core  either  failed  under  compression  or  tension,  rather 
than  the  paper  tearing  loose  from  the  core.  If! the  paper 
tore  loose  from  the  core  the  adherence  to  the  board  was 
poor.  The  paper  might  adhere  strongly  to  oiie  kind  of 
mixture  and  not  to  another.  If  you  were  changing  your 
product  and  using  a  cellular  core  instead  of  the  old  gypsum 
sawdust  core  it  might  change  the  adhering  quality  of  the 
paper.  I  do  not  know  but  it  certainly  would  be  important 
to  know.  If  the  paper  does  not  stick  to  the  core  ^uch  wall- 
board  is  known  in  the  gypsum  industry  as  a  “peeler”.  In 
other  words,  the  paper  jieels  from  the  core. 

I  also  would  apply  the  plaster  test  to  this  new  tailboard. 
I  would  take  boards  and  plaster  them  and  see  whether  the 
plaster  would  adhere  or  not  and  also  whether  efflorescence 
would  occur  or  not.  One  should  not  assume  thgt  because 
the  old  standard  wallboard  could  be  plastered  upon  that 
the  same  was  true  of  this  new  wallboard. 

I  do  not  know  what  the  effect  would  be  of  the  absorption 
of  moisture  and  then  a  subsequent  drying  effect,  and  then 
another  absorption  of  moisture,  on  a  gypsum  product  which 
contains  saponin  or  soap  bark  or  aluminum  sufphate  or 
calcium  carbonate.  Gypsum  itself  is  a  pretty  stajble  mate¬ 
rial  but  any  foreign  material  which  is  added  to  what  we  call 
calcined  gypsum  is  likely  to  have  most  any  effect,  kind  when 
one  is  dealing  with  new  materials  he  does  not  fyiow  how 
they  are  going  to  act  with  gypsum.  I  once  had  ah  interest¬ 
ing  experience  in  this  respect  when  I  was  manager  of  a 
company.  At  that  time  we  were  using  planing  ljiill  shav¬ 
ings  in  the  manufacture  of  gypsum  block  and,  dpe  to  the 
fact  that  we  could  not  procure  the  proper  quantity  of 
568  planing  mill  shavings  in  that  particular  locality,  we 
substituted  asbestos  for  the  planing  mill  jshavings. 
We  then  made  the  usual  tests  on  our  new  product  and  did 
all  the  things  we  could  think  of  to  show  us  whether  the 
product  would  pass  as  a  substitute  for  our  standard  product 
and  we  finally  decided  that  it  would.  Our  subsidiary  com¬ 
pany  at  that  time,  the  Keystone  Fireproofing  Company,  put 
in  a  big  job  at  Waterbury,  Connecticut,  and  used! our  new 
gypsum  block  which  was  made  with  asbestos.  The  material 
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appeared  to  work  beautifully  but  in  the  course  of  a  few 
weeks  it  began  to  effloresce  verv  seriouslv.  To  make  a 
long  story  short,  it  cost  my  company  between  $8,000  and 
$10,000  to  fix  up  that  job.  We  had  applied  every  known  test 
we  had  to  this  new  gypsum  block  except  the  test  of  putting 
water  on  the  other  side  of  the  block  and  letting  it  drip 
through  to  bring  out  the  foreign  material.  This  foreign 
material  came  through  and  gave  the  block  the  appearance 
of -having  whiskers.  My  point  is  that  on  this  new  block 
we  made  all  the  tests  we  knew  of  and  even  then  it  didn't 
pan  out. 

If  effloresence  took  place  on  wallboard  it  would  affect  the 
plaster  which  was  placed  upon  the  wallboard. 

I  do  not  know  what  the  effect  of  saponin  or  soap  bark 
would  be  upon  wallboard  and  I  did  not  know  anything 
about  it  in  1922,  neither  do  I  know  what  the  effect  of  calcium 
carbonate  and  aluminum  sulphate  would  be  on  the  resultant 
product.  Whether  or  not  a  stain  would  come  through  a 
gypsum  product  which  contains  saponin  I  do  not  know. 

In  addition  to  the  transverse  bending  test,  which  I  have 
testified  concerning,  I  think  this  new  product  should  have 
been  subjected  to  the  same  test  when  the  paper  was  moist¬ 
ened  on  one  side  in  order  to  determine  whether  the  paper 
would  stick  on  the  opposite  side. 

The  old  standard  gypsum  wallboard  which  had  a  gypsum 
and  sawdust  core  was  nailed  to  walls.  I  do  not  know 
whether  this  new  wallboard  with  the  cellular  core  would 
nail  or  not. 

569  We  used  to  also  make  impact  tests  on  wallboard, 
but  I  do  not  know  whether  the  other  companies  did 
or  not.  We  made  these  impact  tests  on  wallboard  as  an 
indication  of  how  these  wallboards  could  be  handled.  This 
impact  test  on  wallboard  was,  however,  an  arbitrary  test 
entirelv. 

I  could  not  tell  from  the  formula  as  shown  on  Roos’ 
Exhibit  Xo.  15,  which  is  the  formula  under  which  the  wall- 
board  specimens,  Roos's  Exhibit  Xos.  11  and  14  were  made, 
and  which  formula  includes  aluminum  sulphate  and  calcium 
carbonate  in  addition  to  soap-bark  and  dextrine,  whether 
the  porosity  in  the  wallboard  specimens  came  from  the 
soap-bark  or  from  the  gas  which  was  evolved  from  the 
chemicals  added  thereto.  It  is  possible  that  the  porosity 
in  these  wallboard  specimens  might  have  come  from  either 
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the  foam  or  the  gas  which  evolved  from  the  chemicals  added 
thereto,  or  from  both.  This  opinion  of  mine  relates  to  for¬ 
mula  C  of  Roos’  Exhibit  No.  15  as  well  as  formula  B 
thereof. 

570  I  think  I  could  tell  by  inspecting  Exhibit  11 
whether  it  could  take  a  nail  satisfactorily.  0ne  could 
not  tell  by  merely  looking  at  the  wallboard  specimens, 
Roos’  Exhibits  Nos.  11  and  14,  whether  or  not  thlev  would 
stand  the  transverse  test.  Neither  could  one  tel}  entirely 
whether  the  paper  would  remain  bonded  to  these  '\yallboard 
specimens  by  merely  looking  at  them.  I  should  41so  want 
to  test  the  specimens  to  determine  whether  or  |not  they 
would  take  plaster.  It  looks  like  a  pretty  good  poard  but 
I  don’t  know.  I  do  not  think  that  anyone  in  the!  gypsum 
business  would  be  justified  in  saying  on  a  mere  inspection  of 
these  boards,  or  on  an  examination  of  the  bond  with  one’s 

7  i 

fingers,  that  he  had  given  the  boards  the  usual,  proper 

and  customary  tests  to  determine  whether  or  not  tliev  were 

*  i  * 

useful. 

Roos’  Exhibit  No.  15,  which  also  records  certaip  experi¬ 
ments  made  on  the  casein  light  weight  board,  which  casein 
board  has  nothing  whatsoever  to  do  with  the  proces^  in  issue, 
the  same  having  been  made  by  an  entirely  different!  process, 
includes  a  notation  at  the  end  thereof:  “Deflection  VL>" — 
13/16".  I  should  say  that  this  notation  means  tpat  that 
particular  casein  board  had  been  subjected  to  a  deflection 
test  under  a  certain  loading.  The  deflection  was  evidently 
from  Vc  to  13/16  of  an  inch.  No  such  notation,  however, 
appears  under  specimens  A,  B,  and  C  of  Roos’  Exhibit  No. 
15  which  relate  to  boards  made  under  the  process  in  issue. 

I  should  say  that  during  the  period  that  I  was  connected 
with  the  United  States  Gypsum  Company  the  company  was 
diligent  in  the  keeping  of  its  records.  During  the  tjme  that 
1  had  charge  of  the  laboratory  of  the  United  States  Gypsum 
Company  at  Chicago  the  company  kept  records  of  the  work 
that  was  done  in  the  laboratory.  These  records  were  kept 
in  notebooks  and  consisted  of  the  records  of  the  procedure, 
the  records  of  analyses,  and  the  records  of  tests.  In  other 
words,  they  included  records  of  the  work  done  in  the 
laboratory. 

I  ceased  working  for  various  gypsum  companies  a^  super¬ 
intendent  and  things  of  that  kind  in  about  the  year  lf)17  and 
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entered  into  a  consulting  business  about  that  time.  I 

571  spent  the  years  from  1917  to  1919  or  1920  doing  man¬ 
agerial  work  in  a  consulting  capacity  for  the  South¬ 
ern  Gypsum  Company  at  North  Holston,  Virginia.  After 
that  I  went  East  and  opened  my  office  in  Boston  where  as 
a  Consulting  Engineer  I  specialized  in  gypsum,  which  I  am 
still  doing  today.  In  this  special  work  in  gypsum  I  was 
engaged  in  building  gypsum  plants,  consultation  with 
clients  on  new  gypsum  products,  examination  of  gypsum 
properties,  and  making  tests  on  gypsum  products  and  I 
am  still  engaged  in  doing  this  work.  I  am  a  member  of  the 
American  Societv  of  Mechanical  Engineers  and  the  Ameri- 
can  Institute  of  Mining  Engineers.  I  am  also  a  member  of 
the  American  Societv  for  Testing  Materials  and  in  this 
Society  I  am  particularly  interested  in  gypsum.  I  was  one 
of  the  first  members  of  Committee  C-ll  of  the  American 
Society  for  Testing  Materials  which  is  the  Committee  of 
that  Society  which  deals  exclusively  with  gypsum  products. 
This  Committee  C-ll  is  the  same  committee  of  which  Mr. 
Boos  and  Mr.  Edwards  are  now  members. 

Q.  “Mr.  Brown,  Mr.  Boos  testified  in  this  proceeding 
that  he  had  made  certain  tile  under  the  teaching  of  his 
alleged  invention  in  the  suit.  I  asked  you  what,  in  the  Sum¬ 
mer  and  Fall  of  1922,  were  the  usual,  proper,  and  custom- 
arv  laboratory  tests  in  accordance  with  which  this  tile 
should  have  been  tested  in  order  to  determine  whether  or 
not  the  tile  was  suitable  for  use?”  A.  “In  my  opinion,  the 
tile  should  have  been  subjected  to  the  compression  tests, 
both  wet  and  dry;  it  should  have  been  weighed  thorough', 
its  density  figured;  it  should  have  been  tested  in  a  trans¬ 
verse  position  for  breakage;  it  should  have  had  an  impact 
test;  it  should  have  had  a  plastering  test  certainly;  it 
should  have  been  tested  for  efflorescence,  and  any  other 
tests  they  could  think  of,  laboratory  tests.’ ’ 

The  AVitness:  The  Underwriters’  Laboratories  had  an 
inspection  service,  which  was  subscribed  to  by  many  of  the 
gypsum  manufacturing  companies.  In  their  inspec- 

572  tion  they  made  such  tests,  or  at  least  a  portion  of 
such  tests,  to  determine  quality,  and  keep  a  check  on 

t lie  plant’s  own  tests. 

I  have  done  my  own  testing  in  recent  years  for  mv  clients 

•  **  *  » 

at  the  Massachusetts  Institute  of  Technology,  at  my  own 
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home,  in  my  clients’  laboratories,  and  wherever  }t  happens 
to  be  convenient. 

I  have  mvself  had  business  connections  with  tiie  Under- 
"  1 

writers’  Laboratories.  I  was  a  member  of  the  first  Com¬ 
mittee  that  met  in  Chicago  for  the  purpose  of  getting  the 
Underwriters’  Laboratories  to  undertake  this  inspection 
service.  I  should  say  this  was  1914,  1915  or  1916,  some¬ 
where  at  that  time.  I  was  with  the  Kevstone  Plaster  Com- 
pany  and  the  Keystone  Fireproofing  Company  at  ithat  time. 
The  idea  of  this  inspection  service  of  the  Underwriters’ 
Laboratories  was  to  insure  quality.  The  purpose  of  this 
inspection  service  of  the  Underwriters’  Laboratories  was 
really  to  standardize  the  gypsum  products.  The  Under¬ 
writers’  Laboratories  made  tests  so  that  when  tjliese  gyp¬ 
sum  products  went  on  the  market  they  would  sta^id  up  for 
what  they  were  represented  to  be. 


a  son  whv 
* 

as  put  in, 


At  that  particular  time,  and  the  particular  re! 
this  test  was  put  in,  or  this  inspection  service  w 
was  the  fact  that  there  were  being  made  and  pbt  on  the 
market  gypsum  blocks  which  were  not  wliat  we  considered 
up  to  standard.  They  would  not  stand  even  the  tests  that 
we  had  for  evaluation  of  blocks  in  those  days.  Thbse  blocks 
were  sold  at  the  same  price  or  less  than  those  on  tlje  market, 
and  consequently  it  was  very  difficult  for  a  legitimate  manu¬ 
facturer,  or  one  who  was  making  a  product  they  were 
proud  of,  to  meet  this  competition.  The  only  way  we 
thought  that  could  be  overcome  was  to  have  so^ne  disin¬ 
terested  party  called  in  to  make  those  inspection.^  periodi¬ 
cals. 

* 

Q.  4  4  Mr.  Brown,  Mr.  Roos  testified  that  under  tl<e  process 
in  suit  he  made  certain  wallboard,  two  exhibits  particularly, 
Nos.  11  and  14,  having  been  offered  in  evidence  in  j  this  suit. 
I  ask  you  what,  in  your  opinion  were  the  usual,  proper,  and 
customary  laboratory  tests  which  should  have  beeij  given  to 
these  wallboard  to  determine  whether  or  not  t^iey  were 
suitable  for  use?”  A.  4 4 In  my  opinion,  Mr.  Rose,  those 
boards  should  certainly  have  been  tested  for  plastering: 
they  should  have  been  given  the  transverse  test,  as  it  was 
known  at  that  time,  and  I  should  have  given  thejn  water¬ 
bearing  tests,  to  see  whether  there  was  any  efflorescence  or 
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not;  any  tests  they  could  think  of  on  a  new  product,  Mr. 
Rose,  anv  reasonable  test.” 

7  » 

The  Witness:  I  have  examined  the  block,  Roos’  Exhibit 
No.  10. 

Q.  “I  ask  you  whether  or  not,  in  your  opinion,  that  Ex¬ 
hibit  10  is  a  product  suitable  for  use?”  A.  “I  do 
573  not  know  that.  I  can  tell  you  mighty  quick.  Have 
you  some  water?” 

Q.  “Just  a  moment.  What  do  you  want  to  do?”  A.  “I 
want  to  test  it.” 

Mr.  Hansen:  “We  object  to  the  witness  attempting  to 
ruin  the  exhibit.” 

Mr.  Rose:  “Mr.  Hansen,  there  is  a  little  piece  broken 
here.” 

The  Witness:  “That  is  enough.” 

Mr.  Rose:  “So  that  we  will  know  what  vou  are  about 


The  Witness:  “Gypsum  products  do  get  wet.  We  know 
that.  If  they  go  to  pieces  when  they  are  wet,  I  do  not  think 
they  are  of  much  use.  If  you  get  me  a  little  water  in  a  cup, 
I  will  test  it  and  show  you.  We  can  compare  it  with  this 
block  right  here.  ’  ’ 

Mr.  Rose:  “Have  you  any  objection,  Mr.  Hansen?” 

Mr.  Hansen:  “I  have  no  objection  to  his  taking  that 
broken  piece.  I  would  like  to  assure  myself  first  that  that 
is  a  piece  out  of  that  block.” 

The  Witness:  “All  right,  sir.” 

(Piece  of  material  was  handed  to  Mr.  Hansen.) 

The  Witness:  Besides  taking  a  small  piece  from  the  block, 
Roos’  Exhibit  No.  10  for  testing  in  water  mav  I  also  take 
a  piece  of  this  standard  gypsum  tile  (indicating)  for  com¬ 
parison? 

Mr.  Rose:  Suppose  you  test  the  piece  from  the  block, 
Roos’  Exhibit  No.  10,  first  then  we  will  come  back 
574  to  that. 

The  Witness:  “Can  I  have  a  piece  out  of  this  (in¬ 
dicating)  ?” 

Mr.  Rose:  “As  far  as  I  am  concerned,  you  can  take  a 
piece  out  of  that,  yes,  sir.” 

Mr.  Hansen:  “I  object  to  taking  a  piece  out  of  that.  That 
would  be  absolutely  immaterial  and  irrelevant.  That  does 
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not  embody  this  invention  and  is  not  represented  as  em¬ 
bodying  the  invention.  It  would  be  a  useless  >vaste  of 
time.” 

Mr.  Rose:  “I  would  like  to  ask  you,  Mr.  Brojvn,  what 
vour  purpose  was  about  taking  a  piece  out  of  tips  stand¬ 
ard  gypsum  tile  (indicating)?” 

The  Witness:  have  said  that  these  blocks  or j any  ma¬ 

terial  that  was  going  to  be  used  for  structural  purposes 
should  be  tested  wet  and  dry.  If  they  will  not  $tand  up 
under  ordinary  uses  when  it  is  wet,  under  compression,  at 
all,  I  do  not  think  much  of  it.”  | 

Mr.  Rose:  “So  your  purpose  as  I  understand  ijt  was  to 
take  a  piece  of  this  block,  Roos*  Exhibit  X o.  10,  and  show 
whether  it  does  stand  up,  and  then  compare  it  with  [lie  piece 
taken  from  the  standard  gypsum  tile?” 

The  Witness:  44 Certainly.’ ’ 

Mr.  Hansen:  “He  has  not  testified  yet  what  thisj product 
is  going  to  do.” 

Mr.  Rose:  “I  do  not  know.” 

The  Witness:  “That  is  for  vou  to  sav.” 

•  • 

575  Mr.  Rose : 4 4  May  I  take  a  look  at  this,  Mr.  Brown ? ’  ’ 
(indicating  the  piece  of  block,  Roos’  Exhibit  No.  10, 
which  had  been  placed  in  a  glass  of  water.) 

The  Witness:  “Certainlv.  Let  Judge  Letts  see  ijt.” 

i 

i 

(The  piece  of  material  was  handed  to  the  Court.) 

Mr.  Rose:  4 4 All  I  see  there  is  a  piece  of  this  Exjliibit  10 
floating  in  water.” 


(The  material  was  handed  to  the  witness.) 

I 

The  Witness:  “If  you  want  to  get  a  comparison  with  a 
standard  gypsum  block,  get  a  piece  of  standard  gypsum 
block  which  vou  recognize  and  try  that.” 

Mr.  Rose:  4 4 Just  so  the  record  will  show  what  h^s  taken 
place  here  with  respect  to  this  product,  Roos’  Exhibit  10 — 
and  if  you  object  to  what  I  am  going  to  say,  Mr.  pansen, 
please  indicate  it — the  witness  Brown  was  asked  tile  ques¬ 
tion  as  to  whether  or  not  Roos’  Exhibit  No.  10  was  k  build¬ 
ing  material  suitable  for  use,  and  he  stated  to  thk  Court 
and  counsel  that  if  he  could  put  a  piece  of  it  in  wkter,  he 
would  be  able  to  answer  the  question.  A  glass  of  water 
was  furnished  him  and  he  took  a  piece  of  the  exhijbit  and 
put  it  into  the  water  for  approximately  three  imputes — 
would  vou  sav,  Mr.  Hansen?” 


I 
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Mr.  Hansen:  “You  are  dictating  the  statement.” 

Mr.  Rose*.  “Approximately  three  minutes,  and  then  took 
the  piece  of  exhibit  from  the  water  and  crushed  it  in  his 
hand.” 

576  Q.  “Mr.  Brown,  just  explain,  what  in  your  opinion, 
was  the  nature  of  this  crushed  material  which  you 

had  in  vour  hand?”  A.  “Mud.” 

Q.  “You  do  not  doubt  that  there  is  gypsum  in  it?”  A. 

“Absolutely  not.” 

* 

Q.  “You  would  not  say  that  it  did  not  have  in  it  the  in¬ 
gredients  which  Mr.  Roos  testified  were  in  it?”  A.  “I  do 
not  know’. J  ’ 

Q.  “You  do  not  know’  w’hat  is  in  it,  but  you  w’ould  not 

w’ant  to  say  that  the  ingredients  he  says  were  in  it  were. 

not  in  it?”  A.  “Absolutely  not.” 

Q.  “What  you  mean  to  say  to  the  court  as  1  understand 

vou  is  that  this  exhibit  was  a  material  which  would  not 
* 

stand  up  under  water?”  A.  “Not  in  my  opinion.” 

Q.  “Having  made  this  experiment,  what  is  your  opinion 

as  to  w’hether  or  not  Mr.  Roos  made  an  article  under  this 
* 

process,  this  Exhibit  10,  that  was  suitable  for  use?”  A.  “I 
do  not  know’  of  any  practical  use  of  it,  Mr.  Rose.” 

Q.  “Would  a  tile  such  as  this  be  suitable  for  use  (refer¬ 
ring  to  Exhibit  10)?”  A.  “Not  in  my  opinion.” 

Q.  “If  a  tile,  or  a  wallboard  either,  disintegrates  on  an 
application  of  water,  w’ould  it  be  suitable  for  the  purpose 
for  which  it  is  made?”  A.  “I  should  not  consider  it  so.” 

The  Witness:  Mr.  Roos  testified  in  the  Patent  Office  pro¬ 
ceeding  concerning  the  patty,  Roos’  Exhibit  No.  4,  that  he 
considered  the  patty,  Roos’  Exhibit  No.  4,  as  being  a  satis¬ 
factory  product  for  the  purposes  for  which  he  intended  to 
employ  cellular  gypsum  cement  and  that  after  again  ex¬ 
amining  the  said  patty  he  considered  it  satisfactory 

577  for  the  purposes  for  which  the  United  States  Gypsum 
Company  employs  porous  cement  or  porous  gypsum. 

Mr.  Roos  further  testified  in  the  Patent  Office  proceeding 
that  this  patty,  Roos’  Exhibit  No.  4,  is  of  a  satisfactory 
character  to  incorporate  it  in  gypsum  products  which  were 
then  being  manufactured  by  the  United  States  Gypsum 
Company,  and  which  had  a  cellular  or  porous  structure  such 
as  that  possessed  by  the  said  patty,  Roos’  Exhibit  No.  4, 
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and  that  he  was  of  the  opinion  that  this  patty  Exhibits  a 
cellular  structure  which  is  of  thoroughly  practical  applica¬ 
tion  or  commercial  application. 

Mr.  Rose:  “Now,  I  show  you  Roos’  Exhibit  ^o.  4,  this 
patty,  and  ask  you  whether  that  is,  as  testified  by  jMr.  Roos, 
a  product  satisfactory  for  use  or  a  commercially  practical 
product.  I  ask  you  to  look  at  it.” 

The  Witness:  “Well,  whv  not  let  me  test  it?  I  should 

like  to  test  it  in  the  same  wav.” 

* 

Mr.  Rose:  “Have  you  any  objections,  Mr.  Hajnsen?” 

Mr.  Hansen:  “I  have,  your  Honor.  The  record  in  the 
Patent  Office  proceeding  will  show  that  counsel  j^or  Bayer 
and  counsel  for  Rice  were  given  samples  of  this  block  and 
this  patty,  during  the  time  they  were  taking  their  testimony 
in  the  Patent  Office  proceeding,  and  that  sample  ^here  was 
quite  a  valuable  exhibit  to  us  for  the  purpose  of  other  litiga¬ 
tion.  I  think  thev  have  had  everv  opportunity  to  fun  those 
tests  and  I  have  no  objection  to  their  bringing  inj  evidence 
as  to  what  thev  did  with  these  samples  that  I  gavh  them  in 
1926.”  ‘  | 

Mr.  Rose:  “If  your  Honor  please,  that  is  not  satisfactory 
to  us.” 

578  The  Witness:  “I  only  want  a  small  pieced” 

Mr.  Rose:  “This  is  an  important  matter.  This 
patty  was  referred  to  in  the  opinion  of  the  Examiijer  in  the 
Patent  Office  and  also  by  the  Board  of  Appeals  ofj  the  Pat¬ 
ent  Office.  I  do  not  know  what  it  will  do ;  but  it  is  pot  going 
to  hurt  that  patty  to  take  a  little  piece  off  of  it  and  see  what 
happens.  I  haven’t  any  more  idea  than  you  have  hut  I  am 
after  the  truth  in  this  case.” 

Mr.  Hansen:  “I  submit  they  have  had  every  opportunity 
to  test  that  patty  and  I  think  they  should  have  adduced  evi¬ 
dence  with  respect  to  the  samples  of  it  that  werejgiven  to 
them  during  the  Patent  Office  proceeding.  It  seeijis  to  me 
that  this  is  a  method  of  experimentally  trying  a  ca;se.  I  do 
not  think  they  should  be  allowed  to  take  any  further  sam¬ 
ples.” 

Mr.  Rose:  “This  is  a  proceeding  de  novo,  your  ptonor.” 

Mr.  Hansen:  “I  know;  but  you  have  all  the  evidence  in 
the  Patent  Office  as  introduced  by  you  in  this  case,  and  it 
goes  in  here  as  having  been  taken  before  the  court  under 
the  statute.”  j 

Mr.  Rose:  “If  your  Honor  please,  there  is  a  valuable  pat¬ 
ent  apparently  involved  in  this  litigation.  The  evidence  of 


492 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


the  invention  by  the  Gypsum  Company  is  in  my  opinion 
very  loose  and  scanty.  This  is  a  de  novo  proceeding.  They 
have,  all  in  all,  in  this  case  only  some  tile  which  has  not 
been  produced  or  the  cylinders  produced,  a  couple  of  wall- 
board,  this,  Exhibit  No.  10,  and  that  little  patty,  Exhibit 
No.  4.  That  case  went  through  the  Patent  Office  on  the 
theory  that  this  Exhibit  10  and  this  patty,  Exhibit  4,  made 
proper  building  material  under  the  count.  I  do  not 
579  believe  it,  and  I  think  proof  can  be  shown  here  with 
respect  to  this  patty  No.  4  just  as  it  has  been  shown 
with  respect  to  Poos’  Exhibit  No.  10.  I  will  concede  that 
we  ought  not  to  destrov  a  valuable  exhibit  ;  but  I  cannot 
see  how  taking  a  little  piece  off  this  patty  No.  4  and  sub¬ 
jecting  it  to  water,  which  it  has  to  stand  in  use,  is  going  to 
destroy  that  exhibit,  because  this  exhibit  has  no  form.  It 
is  just  a  hunk  of  stuff.  It  is  just  a  piece  of  material  and 
there  is  nothing  about  the  shape  of  it  that  is  material  to 
this  case.  There  is  nothing  whatever  about  it  that  is  mate¬ 
rial  to  this  case  except  the  substance  itself.  Therefore,  it 
seems  to  me  that  we  ought  to  be  able  to  show  right  to  your 
Honor  here  what  that  is,  and  whether  it  stands  this  abso¬ 
lutely  necessary  test  of  water  and  moisture.  So  I  request 
your  Honor  to  permit  us  to  take  a  little  piece  of  the  patty, 
Roos’  Exhibit  No.  4  and  make  this  test  in  a  glass  of  water, 
just  as  we  did  with  respect  to  Poos’  Exhibit  No.  10." 

Mr.  Hansen:  “Your  Honor,  that  particular  patty,  by  rea¬ 
son  of  the  fact  that  it  has  no  identifying  formation  has  been 
identified  bv  a  number  of  witnesses.  If  we  are  going  to  de- 
stroy  the  shape  of  that  patty  I  do  not  see  how  we  are  going 
to  be  able  to  use  that  patty  in  other  litigation,  when  ap¬ 
parently  the  only  mark  of  identification  on  it  is  its  moulded 
shape:  and  they  have  had  every  opportunity  to  test  that 
out  before  in  the  Patent  Office  proceeding.” 

Mr.  Pose:  “Your  Honor,  this  patty  has  a  tag  on  it  that 

the  testimonv  in  the  Patent  Office  shows  was  on  it  when 
•« 

thev  found  it  in  a  desk  somewhere.  Mr.  Roos  was  asked 


how  he  identified  it  and  he  said  that  he  got  it  in  a  drawer 
in  his  desk.  I  do  not  think  Mr.  Hansen’s  argument  is  good. 
There  is  the  patty.  What  is  it  going  to  hurt  to  take  a  little 
corner  off  of  here  and  let  the  testimony  show  that  it  was 
taken  off  and  let  us  make  this  test?  If  you  will  concede, 
Mr.  Hansen,  that  a  little  piece  of  this  will  dissolve 
580  in  water  like  this  other  exhibit,  the  block,  Poos’  Ex¬ 
hibit  No.  10,  then  I  will  not  urge  it.” 
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Mr.  Hansen:  “I  would  not  concede  that.” 

The  Court:  “It  is  the  impression  of  the  Court  that  Mr. 
Hansen  is  entitled  to  have  this  exhibit  intact ;  an)d,  without 
his  consent,  the  request  which  you  make  is  denied.” 

Mr.  Rose:  “Your  Honor  will  note  me  an  exception?” 

The  Court :  “Yes.”  ; 

The  Witness:  The  patty,  Roos’  Exhibit  No.  4,  Appears  to 
be  of  a  similar  nature  and  texture  to  the  block,  Roos’  Ex¬ 
hibit  No.  10,  upon  which  I  made  the  test  heretofore  de¬ 
scribed  in  mv  testimonv.  There  is  no  doubt  in  mv  mind 

*  v  %/ 

that  if  a  piece  of  the  patty,  Roos’  Exhibit  No.  4,  Was  placed 
in  a  glass  of  water  it  would  dissolve  as  the  pitece  of  the 
block,  Roos’  Exhibit  No.  10,  did.  I  believe  that  I  can  to 
some  extent  determine  the  character  of  the  patty,  pRoos’  Ex¬ 
hibit  No.  4,  with  respect  to  stability,  and  as  to  vfhether  or 
not  it  would  be  a  building  material,  by  handling  ajnd  feeling 
it.  My  opinion  is  that  the  same  objections  would  hold  with 
respect  to  the  material  contained  in  the  patty,  Ijfcoos’  Ex¬ 
hibit  No.  4,  that  hold  good  with  respect  to  the  Material  in 
the  block,  Roos’  Exhibit  No.  10.  It  is  my  opinion  that  the 
material  contained  in  the  patty,  Roos’  Exhibit  No.  4,  will 
not  stand  water.  It  is  my  opinion  that  if  you  pijit  a  piece 
of  this  patty,  Roos’  Exhibit  No.  4,  in  water  it  will  dis¬ 
integrate  and  under  compression  it  will  disintegrate  almost 
into  a  mud. 

Q.  “Would  you  regard  a  tile  or  any  gypsum  product 
made  as  that  was  made,  and  having  the  character  iof  that — 
I  am  referring  to  Exhibit  patty  4 — having  the  character  of 
this  Exhibit  No.  4,  as  a  product  suitable  for  use  or 
581  commercially  suitable  for  use?”  A.  “Not  any  use 
that  I  am  familiar  with,  Mr.  Rose.” 

Q.  “I  ask  you,  Mr.  Brown,  whether  in  your  opinion,  if 
vou  submitted  Roos’  Exhibit  No.  10,  and  the  pattv,  Roos’ 
Exhibit  No.  4,  to  the  usual,  customary  laboratory  tests  in 
1922,  at  the  time  they  were  made,  whether  or  not  they  would 
stand  the  tests  to  determine  their  usefulness  and  their 
suitabilitv  for  use?”  A.  “I  do  not  think  they  Would.” 

Q.  “You  testified  yesterday  that  a  tile  made  out  of  this 
material  should  have  been  tested  wet  and  dry.  Take  the 
experiment  you  have  already  performed  with  respect  to  the 
block,  Roos’  Exhibit  No.  10:  Does  that  experiment  show  the 
necessity  in  your  opinion  of  the  test  wet  and  dry?”  A.  “It 
certainlv  does  to  me.” 
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Q.  “Referring  to  the  piece  of  Exhibit  10  that  you  sub¬ 
jected  to  the  glass  of  water,  when  it  became  wet  what  hap¬ 
pened  to  it  when  you  had  it  in  your  hand?”  A.  “It  abso¬ 
lutely  failed.” 

Q.  “All  right.  When  it  was  dry  did  it  retain  its  form?” 
A.  “Yes.” 

Q.  “So  that  that  piece  of  Exhibit  No.  10  when  dry  had 
its  form,  but  when  you  wet  it,  and  it  absorbed  water,  it 
crushed  in  your  hand?”  A.  “It  crushed  much  more 
easilv.” 

Q.  “Is  it  a  difficult  matter  in  a  laboratory  to  soak  a  tile 
in  water  and  then  test  it  by  compression?”  A.  “I  do  not 
think  so.” 

Q.  “Have  you  done  it  yourself?”  A.  “Yes,  indeed. ” 

Q.  “Do  you  regard  it  as  a  difficult  matter?”  A.  “Why, 
no.” 


582  Cross-examination. 

By  Mr.  Hansen: 

It  is  true  that  I  left  the  employment  of  the  United  States 
Gypsum  Company  in  1912.  From  1912  to  1913  or  1914  I 
was  with,  the  Crown  Gypsum  Company  at  Blythemore,  On¬ 
tario.  From  1914  to  1917  I  was  with  the  Keystone  Plaster 
and  Fireproofing  Company.  From  1917  to  1920  I  was 
doing  consulting  work  for  the  Southern  Gypsum  Company 
at  North  Holston,  Virginia.  In  1920  or  1921  I  was  work¬ 
ing  for  the  Connecticut  Adamant  Plaster  Manufacturing 
Company  at  New  Haven,  Connecticut. 

5S3  Adamant  plaster  is  a  wall  plaster  made  out  of 
gypsum  and  various  ingredients  such  as  a  retarder, 
which  is  a  material  that  is  used  for  varying  the  set  of  plas¬ 
ter.  We  call  it  a  chemical.  As  a  matter  of  fact  it  is  not.  It 
is  made  of  hair,  caustic  soda,  and  usually  dried  with  lime. 
It  is  sometimes  spoken  of  as  a  colloid.  The  active  part  of 
a  retarder,  however,  is  not  a  colloid.  It  is  a  creatin.  I 
do  not  know  what  it  is,  but  it  is  a  chemical.  Sometimes 
they  use  accelerators  in  gypsum.  These  are  the  opposite 
of  retarders.  Sometimes  they  are  chemicals  and  sometimes 
ordinary  mineral  substances.  Mineral  substances  are  rocks, 
plasters,  things  of  that  sort,  which  I  would  call  chemicals. 
Retarders  and  accelerators  have  been  used  in  the  gypsum 
business  since  long  before  I  knew  anything  about  it  and 
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they  arc  being  used  today.  If  you  are  plastering  a  wall, 
whether  or  not  you  use  a  retarder  depends  upon  iwhat  kind 
of  plaster  is  being  employed.  If  you  are  using}  Keen  ce¬ 
ment,  you  would  not  use  any  retarder.  I  do  not  ^now  what 
the  chemical  composition  of  Keen  cement  is.  Ke^n  cement 
has  some  chemicals  in  it.  They  have  been  using}  Keen  ce¬ 
ment  for  a  matter  of  40  or  50  years.  I  am  not  ^  chemical 
engineer  and  I  should  not  call  myself  a  chemist]  In  1921 
I  was  doing  consulting  work  in  my  office  in  Boston.  Dur¬ 
ing  that  time  I  worked  some  for  the  Connecticut j Adamant 
Plaster  Company.  They  made  plaster  of  Paris  j  for  their 
wall  plaster.  They  mixed  chemicals  such  as  retarders  with 
it,  if  you  call  a  retarder  a  chemical.  I  w’ould  hot  call  a 
retarder  a  chemical  substance.  A  retarder  affects1,  the  char¬ 
acter  of  the  set  of  the  gypsum.  For  the  time  bejing  it  af¬ 
fects  the  crystal  formation  of  the  gypsum. 

I  was  not  in  any  of  the  plants  of  the  United  States  Gyp¬ 
sum  Company,  including  that  at  Fort  Dodge,  dujring  that 
period.  I  have  not  been  in  one  of  their  plants  sifrce  I  left 
in  1912. 

In  1922  T  did  some  work  for  the  International  Gypsum 
Company  which  company  at  that  time  was  located  in  Bos¬ 
ton,  Mass.  I  was  examining  a  property  and  starting  up 
a  mill  for  them.  This  property  was  located  at  Cheticamp, 
Xovn  Scotia.  This  was  a  gypsum  quarry.  Thej  gypsum 
plant  was  at  the  same  place. 

I  can  refer  to  some  pamphlet  wherein  the  usual  tests  used 
in  1922  for  the  testing  of  gypsum  products  are  ^et  forth 
in  an  authoritative  way  but  I  do  not  have  such  a  pamphlet 


with  me. 

The  freezing  and  thawing  test  for  the  testing  of  gypsum 
block  or  tile  was  in  vogue  in  1922  because  I  usecjl  it  then 
on  some  special  work  for  a  client,  The  Atlantic  Gypsum 
Products  Company.  In  making  this  test  we  wet  and  dried 
the  block  and  froze  it  to  see  how  it  would  standi  up.  I 
think  the  freezing  and  thawing  tests  were  also  made  on 
the  block  or  tile  of  the  United  States  Gypsuijn  Com¬ 


pany. 

584  Q.  Did  they  ever  make  a  freezing  and  thawing 
test  at  the  United  States  Gypsum  Company  while 
vou  were  there?  A.  We  did  not  have  to;  no,  sir. 

Q.  You  did  not  say  whether  they  did  or  not,  Mr.j  Brown. 
A.  Why,  I  said  we  did  not  have  to.  j 


! 
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Q.  You  did  not  have  to?  A.  Yes. 

Q.  I  infer,  from  that,  that  they  did  not,  so  far  as  you 
know,  ever  make  any  of  those  tests.  A.  The  tests  were 
made  for  us. 

Q.  And  who  made  them?  A.  Nature. 

Gypsum  tile  are  made  in  moulds  either  by  hand  or  on 
a  machine. 

585  They  are  presumably  of  standard  dimensions. 
That  is,  if  you  have  a  4-inch  hollow  partition  tile,  it 

is  understood  that  it  has  certain  fixed  dimensions  within 
limits  or  within  tolerance.  That  is  also  true  of  solid  tile 
and  for  the  various  different  sizes. 

Q.  That  is,  if  I  say  I  have  a  4-inch  hollow  partition  tile, 
that  immediately  gives  to  you  a  picture  of  the  kind  of  a 
tile  I  mean.  It  is  30  inches  long,  approximately?  A.  Oh, 
no,  no,  no,  no.  A  4-inch  hollow  partition  tile  is  4  inches 
thick.  It  may  be  any  practical  length  or  any  practical 
height. 

Q.  All  right.  Who  makes  tile  of  the  character  you  arc 
describing?  A.  At  what  time — right  now? 

Q.  Yes.  A.  I  do  not  know. 

Q.  As  a  matter  of  fact,  is  not  that  pretty  well  standard¬ 
ized  now  in  the  industrv?  A.  I  should  not  sav  so. 

Q.  You  do  not  know  anybody  that  is  making  any  other 
kind  of  tile?  A.  No;  I  do  not,  but  thev  were  made. 

Q.  The  Gypsteel  tile,  such  as  you  see  there  alongside 
von -  A.  That  looks  like  12  inches. 

Q.  Mr.  Edwards  testified  that  originally  was  30  inches 
long  and  4  inches  in  thickness.  A.  Yes. 

Q.  Does  that  mean  to  you  that  that  is  a  standard  4-inch 
hollow  partition  tile?  A.  It  means  it  is  the  usual  shape, 
Mr.  Hansen,  but  I  could  not  say  the  standard.  There  is 
no  definite  standard  so  far  as  I  know — fixed  standard.  The 
thickness  is  the  only  standard  that  we  have,  so  far  as  I 

W  7 

know. 

Q.  How  about  the  size  of  those  core  holes?  A.  Those  are 
fixed ;  that  is,  if  you  have  not  changed  vour  form  since  the 
specifications  were  prepared  under  which  the  Underwriters 
Laboratories  Inspection  Service  was  made.  That  particu¬ 
lar  service  determines  the  size  of  these  holes. 

586  Q.  How  about  the  size  of  the  webs  ?  A.  The  same 
thing. 

Q.  The  shell?  A.  The  same  thing. 


I 

I 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL 


497 


Q.  The  Underwriters  Laboratories  do  not  specify  the 
length  of  it?  A.  That  is  my  recollection.  They  recommend 
it,  I  believe. 

i 

Q.  They  recommend  what  ?  A.  They  recommerfd  that  the 
length  be  30  inches,  and  the  height  be  12  inches.  Thev 
recommend  that.  That  is  mv  recollection. 

Q.  They  recommend  the  core  holes?  A.  Thej7  demand 
it.  j 

Q.  They  demand  it?  A.  Yes,  sir. 

Q.  What  do  vou  mean  when  you  sav  thev  demapd  it  ?  A. 
Well,  if  you  want  to  have  their  service,  or  did  waht  to  have 
their  service  along  about  the  time  that  this  inspection  serv¬ 
ice  was  in  vogue,  you  had  to  subscribe  to  that  service,  and 
you  had  to  conform  to  the  specifications  of  gypsum  block 
which  they  promulgated.  Mind  you,  those  fornfs  were  a 
matter  of  compromise  and  agreement  between  the  different 
manufacturers,  at  the  time  that- 1  had  any  association  with 
them,  as  to  thickness  of  web,  thickness  of  shell,  arid  all  that 
sort  of  thing;  and  it  was  done  for  this  reason,  Mr.  Han- 


sen- 


Q.  I  do  not  care  about  that.  A.  You  do  not  cJxre  about 
that?  All  right.  j 

Q.  That  is  a  little  beyond  what  I  wanted  to  find  j  out  from 
you.  Now,  if  those  core  holes  are  fixed  in  size^  and  the 
webs  are  fixed  in  size,  and  the  shell  is  fixed  in  size,  pf  course 
that  fixes  the  other  dimension  except  the  width;  do^s  it  not? 
A.  Yes,  sir. 

Q.  And  the  height?  A.  Right. 

Q.  It  would  necessarily  fix  it?  A.  It  has  an  effect  on  the 
height,  too. 

387  Q.  It  necessarily  would  follow?  A.  Correct. 

Q.  Now  you  said  the  manufacturers  had  to  sub¬ 
scribe  to  the  Underwriters’  service.  A.  I  said  no  such 
thing. 

Q.  Yes;  you  said  “had  to,”  because  I  made  a  vjery  defi¬ 
nite  memorandum  of  it.  A.  I  said  no  such  thing.;  If  you 
wanted  their  approval  on  your  block,  their  Underwriters’ 
label  approval — now,  mind,  you  have  a  little  green  book 
that  I  have  seen  since  I  have  been  here.  If  vop  wanted 
their  approval,  you  had  to  submit  your  block  to  ]their  in¬ 
spection  service,  which  you  paid  for. 

It  is  true  that  a  gypsum  company  in  1922  was  not  forced 
to  use  the  testing  service  of  the  Underwriters’  Labora- 
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tories  but,  nevertheless,  all  of  the  companies  at  that  time  did 
use  it.  When  the  Underwriters  approved  a  gypsum  prod¬ 
uct  it  meant  that  when  a  gypsum  company  subscribed  for 
the  services  of  the  Underwriters’  Laboratories,  the  Under¬ 
writers’  Laboratories  made  inspections  and  checks  on  the 
gypsum  company’s  products,  and  to  the  best  of  their 

588  knowledge  and  belief,  w'hen  the  Underwriters’ 
Laboratories  labeled  the  said  products  of  the  Gyp¬ 
sum  Company,  they  came  up  to  their  specifications. 

589  This  book  (Roos’  Exhibit  Xo.  32  for  identification) 
which  has  been  handed  me  is  the  July,  1922,  issue 

and  simply  gives  a  list,  or  rather  lists  those  manufacturers 
making  block  \vho  have  taken  the  inspection  service  and 
whose  product  has  been  approved  for  the  purposes  set  forth 
herein.  I  am  willing  to  admit  that  the  United  States  Gyp¬ 
sum  Company  is  listed  therein  under  ‘‘Gypsum  Block." 


Q.  I  am  going  to  ask  you  if  this  is  your  understanding  of 
what  this  Underwriters’  Laboratories  does.  At  the  bottom 
it  is  stated,  “Products  of  manufacturers  labeled  or  listed 
as  mentioned  here  are  not  necessarily  equivalent  in  quality 
or  merit,  the  labeling  and  listing  indicating  only  compliance 
with  Underwriters  Laboratories’  standards.”  Is  that  vour 
understanding  of  what  their  service  was?  A.  It  is. 

Q.  Is  this  your  understanding  of  the  inspection  service 
that  was  offered  bv  the  Underwriters’  Laboratories  in  1922? 
I  am  reading  now  from  page  2  of  this  exhibit,  which  is 
marked  “For  identification,  Roos  Exhibit  32.” 

“This  service  includes  regular  and  frequent  examination 
and  tests  of  products  at  factories  by  Laboratories  engi¬ 
neers,  and  the  correction  bv  the  manufacturers  of  features 
found  not  in  compliance  with  the  standards  established  for 
samples  originally  tested,  together  with  supplementary 
examinations  at  the  Laboratories  of  samples  purchased  in 
the  open  market  or  received  from  inspectors  and  users, 
thus  affording  counter  checks  on  the  factory  inspection 
wmrk  and  determinations  of  the  service  value  of  the 
product. 


y  y 


A.  Yes;  except  that  the  Underwriters’  inspection  serv¬ 
ice,  particularly  as  referred  to  gypsum  blocks,  went  fur¬ 
ther  than  that,  Mr.  Hansen.  It  actually  gave  a  specifica¬ 
tion  under  which  those  blocks  needed  to  be  manufactured. 

Q.  That  w'a&  in  1922?  A.  That  is  my  recollection. 
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Q.  Do  you  have  such  a  pamphlet?  A.  I  havje  not  per¬ 
sonally,  no ;  but  the  companies  for  whom  I  worked  had  this 
book  after  that  period. 

Mr.  Rose:  “If  Your  Honor  please,  the  Exhibit  that  I 

put  in  has  that  in  it.  That  is  the  materiality  of  it.” 

I 

i 

Q.  Would  you  say  that  every  company  that  ik  listed  in 
here  and  whose  products  are  identified,  that  the  products 
manufactured  by  that  company  have  been  approyed  by  the 
Fire  Underwriters’  Laboratories,  or  that  their  products 
have  complied  with  their  standards?  A.  Does  }t  not  say 
so? 

590  Q.  What  is  your  understanding?  A.  It  says  so 
in  there.  Why  ask  me  my  opinion  of  itr  when  it 
shows  it? 

Q.  I  am  asking  you.  You  are  testifying  here  as  an 
expert.  This  book  might  be  wrong.  A.  Xo. 

Q.  And  if  the  United  States  Gypsum  Company  blocks 
were  listed  in  this  book  as  of  Julv,  1922,  that  would  mean 
that  the  blocks  manufactured  by  the  United  States  Gypsum 
Company  had  complied  with  the  standards  of  thje  Under¬ 
writers  Laboratories?  A.  I  believe  that  is  the  c^se. 

The  listing  of  the  United  States  Gypsum  Company  in  the 
pamphlets  of  the  Underwriters’  Laboratories  for  tjhe  years 
1922,  1923  and  1924,  meant  that  during  that  pcjriod  the 
United  States  Gypsum  Company  had  submitted  thcjir  blocks 
or  tiles  to  the  tests  of  the  Underwriters’  Laboratories.  It 
would  further  mean  that  these  blocks  had  been  inspected 
at  the  factory.  In  1922  the  United  States  Gypsfim  Com¬ 
pany  was  making  a  gypsum  block  which  has  been  described 
in  tliis  case  as  a  standard  gypsum  block.  That  bjock  was 
12"  high,  30"  long,  and  of  uniform  thickness  within  certain 
limits  of  tolerance.  It  had  certain  thickness  of  sliell  and 
certain  thickness  of  web.  It  weighed  a  certain  amount.  It 
would  stand  a  compression  test  wet  and  a  compression  test 
dry.  I  think  those  are  the  only  things  that  were  required 
at  that  time,  and  if  these  blocks  during  that  period  passed 
all  these  specifications,  and  if  no  further  tests  were  re¬ 
quired  on  a  new  gypsum  product,  it  meant  the  approval  of 
tlie  Underwriters’  Laboratories.  If  the  x>roduct^  of  the 
United  States  Gypsum  Company  were  listed  in  tlie  pam¬ 
phlets  of  the  Underwriters’  Laboratories  throughout  this 
period  of  years  it  would  necessarily  follow  that  thei  Under- 


500 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


writers’  Laboratories  gave  them  this  service  for  which 
they  paid. 

591  If  wall  board  of  the  United  States  Gypsum  Com¬ 
pany  were  listed  in  these  pamphlets,  it  would  mean 

that  that  wallboard  complied  with  their  standards  and 
that  it  had  been  tested  by  the  Underwriters’  Laboratories. 

Q.  During  all  this  time  whenever  these  companies,  the 
Gypsum  Company  in  particular,  made  tile  block  they  were 
made  in  molds?  Is  that  your  understanding?  A.  I  don’t 
know  what  thev  did. 

Q.  What  was  the  industry  doing  generally  at  that  time? 
A.  Most  of  them  made  it  in  molds.  I  don’t  know  what  the 
Gypsum  Company  did.  I  have  testified  that  I  have  never 
been  in  one  of  their  plants  since  I  left  their  company;  and  I 
don’t  know  whether  it  was  made  in  molds  or  on  a  plaster¬ 
board  machine. 

Q.  Generallv  in  the  indust rv  with  which  vou  are  familiar 
thev  were  making  these  blocks  in  molds?  A.  Yes;  with 
one  or  two  exceptions. 

592  In  1924  I  was  activelv  engaged  on  behalf  of  the 
defendant  in  a  patent  suit  wherein  the  United  States 

Gypsum  Company  was  plaintiff  and  which  involved  the 
Utzman  patents  on  wallboard  and  a  wallboard  machine. 
The  defendant  was  the  Best  Wall  Company.  I  worked 
verv  diligentlv  with  the  defendant  in  that  suit  because  mv 
original  patent  application  was  there  in  test.  My  patent 
application  was  directed  to  the  folding  of  an  edge  and  the 
pressing  of  the  edging  of  a  wallboard.  The  invention  in¬ 
volved  the  process  of  manufacturing  wallboard  and  the 
wallboard  itself,  the  article.  I  told  the  Court  that  I  was 
the  inventor  of  that  folded  edge  wallboard  and  I  told  him 
the  truth.  That  suit  ran  over  a  couple  of  years  and  I  was 
in  the  Court  about  three  separate  times.  Judge  Wilkerson 
was  the  judge  that  heard  the  suit  and  I  hope  he  listened 

to  mv  testimonv.  I  testified  on  behalf  of  the  defendant.  I 
•  • 

never  read  Judge  Wilkerson ’s  decision,  which  is  reported 
in  15  F.  (2d)  at  page  704.  Judge  Wilkerson ’s  opinion  was, 
in  part,  as  follows: 

‘‘The  so-called  demonstration  made  bv  Brown  at  the 
Grand  Rapids  Plant  disclosed  in  his  application  for  a  pat¬ 
ent,  in  my  opinion,  did  not  advance  the  art  a  single  step. 
His  ideas  were  inchoate,  nebulous,  indeterminate.  They 
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(lo  not  furnish  sufficient  basis  for  validitv  or  narrowing: 

*  i  o 

the  scope  of  the  patents  relied  upon  by  the  plaintiff.  Those 
patents  should  be  interpreted  and  applied  precisely  as  if 
the  defense  based  upon  acts  of  Brown  had  not  beeh  brought 
into  the  case.” 

i 

j 

The  Grand  Rapids  Plant  which  was  referred  to  by  Judge 
Wilkerson  was  a  plant  of  the  United  States  Gypsum  Com¬ 
pany  in  which  I  conducted  those  experiments.  My  recol¬ 
lection  is  that  this  was  sometime  in  June  or  July^  1910.  I 
am  the  same  Brown  that  Judge  Wilkerson  wajs  talking 
about. 

In  1922,  my  recollection  is  that  there  were  no  Standards 
promulgated  by  the  American  Society  for  Testing  Mate¬ 
rials  Committee  C-ll ;  but  that  there  were  certain  jtentative 
standards  which  were  published  by  them  in  that  y^ar  offer¬ 
ing  suggestions,  which  suggestions  were  formulated  in 
committee  out  of  experience  of  the  manufacturers  who 
were  members  of  that  committee. 

593  The  American  Society  for  testing  materials  have 
never  adopted  as  a  part  of  their  standard  tests  the 
so-called  freezing  and  thawing  test  to  which  I  have  related. 
I  do  not  believe  they  have  ever  adopted  any  standards  as 
lo  the  transverse  test  to  be  made  on  gypsum  block  jnor  with 
respect  to  the  impact  test.  To  my  knowledge  tljiey  have 
never  adopted  anything  with  respect  to  the  plastering  test 
or  the  efflorescence  test.  Those  are  all  tests  that  should 
have  been  performed  in  a  laboratory.  I  do  not  tljink  that 
efflorescence  was  anything  new  in  1922.  It  was  a  |problem 
that  was  present  in  gypsum  products  long  before  the  time 
I  left  the  Gypsum  Company  and  is  still  one  today  I  can¬ 
not  recall,  right  now,  what  the  ingredients  are  which  Roos 
employed  in  the  making  of  foam  as  prescribed  by  the 
formula  of  Roos’  Exhibit  No.  5.  I  first  saw  Roos’  Exhibit 
No.  5  last  October.  I  do  not  know  what  the  purpose  of  the 
making  of  Roos’  Exhibit  No.  10  was.  I  do  not  recollect 
why  he  said  he  made  that  block.  I  have  never  reifd  all  of 
Roos’  testimony.  In  1911  I  saw  tile  which  were  made  with 
paper  put  on  them  in  my  own  plants  for  the  purpose  of 
making  a  block.  I  think  it  was  in  the  Grand  Rapids  plant 
of  the  United  States  Gypsum  Company.  These  were 
purely  experimental.  I  do  not  know  of  any  conjmercial 
gypsum  blocks  which  are  made  today  which  have  paper 
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covers  on  the  outside  of  them.  The  metropolitan  mixture 
to  which  I  referred  is  composed  of  shavings  and  calcined 
gypsum.  It  is  used  for  pouring  structural  floors,  roof 
decks,  and  so  forth.  The  superstructure  or  molds  consists 
of  regular  wooden  forms  which  are  put  up  and  this  mate¬ 
rial  is  poured  on  top  or  into  the  forms.  It  is  either  for  a 
roof  or  a  floor  or  for  the  protection  of  steel.  As  a  rule,  it 
is  always  poured  in  place,  but  I  have  known  of  its  being 
used  not  poured  in  place.  I  have  seen  photographs  of  it 
having  been  used  not  poured  in  place.  I  do  not  know  of  it 
having  been  done  of  mv  own  knowledge.  I  have  never  seen 
it.  To  the  best  of  my  recollection,  efflorescence  developed 
there  very  markedly  when  we  supplanted  the  shavings  with 
asbestos. 

Last  October  was  the  first  time  that  I  read  the  count  in 

this  interference.  I  did  not  read  all  of  the  Roos  testimonv 

• 

respecting  his  work  in  connection  with  this  invention.  I 
have  not  seen  any  gypsum  tile  manufactured  in  accordance 
with  this  invention  except  the  ones  in  the  exhibit  here, 
which  of  course  are  not  tile.  If  I  saw  them  on  the  market, 
I  did  not  recognize  them  as  such.  Exhibits  11  and  14  are 
plaster  board.  If  I  have  ever  seen  a  plasterboard  or  wall- 
board  on  the  market  that  is  made  in  accordance  with  this 
invention,  it  was  not  so  labeled,  but  it  looked  very  much  like 
this.  The  first  time  I  saw  them  was  in  1929  or  1930. 
594  It  mav  have  been  1931.  I  could  not  swear  that  it 
was  made  in  accordance  with  this  invention. 

In  my  work  as  an  expert  in  gypsum  products,  I  have 
used  briquettes  for  testing  gypsum.  I  first  used  briquettes 
in  1903,  at  Oakfield,  New  York.  They  were  used  con¬ 
tinuously  and  still  are  more  or  less — that  is,  about  1903  to 
1932.  I  don't  recall  whether  thev  used  them  in  the  Chi- 
cago  laboratory  of  the  United  States  Gypsum  Company 
during  the  time  I  was  in  charge  there.  I  believe  we  had  a 
briquette  machine  there,  but  I  am  not  sure  of  it.  My  recol¬ 
lection  is  that  there  was  a  briquette  testing  machine  at  the 
Grand  Rapids  Plant  of  the  United  States  Gypsum  Com¬ 
pany,  but  I  am  not  sure  of  that.  That  was  prior  to  1912. 
[  have  seen  lots  of  the  so-called  Pyrobar  block  manufac¬ 
tured  by  the  United  States  Gypsum  Company.  I  have  seen 
some  of  the  wallboard  manufactured  by  the  United  States 
Gypsum  Company  within  the  last  five  or  six  years.  The 
examination  which  I  made  of  them  was  just  a  visual  exami- 
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nation  and  nothing  else.  I  cannot  say  that  I  liavje  done  that 
each  year.  I  did  not  know  how  those  products  jvere  manu¬ 
factured  and  what  process  was  used  in  their  manufacture. 
My  examination  of  Pyrobar  block  of  the  United  States 
Gypsum  Company  within  the  last  five  or  six  yedrs  has  been 
extremely  superficial.  I  had  passed  a  number  of  truck 
loads  of  Pyrobar  gypsum  block  and  have  tak^n  them  off 
wagons  or  trucks  and  have  hefted  them  in  my  hand  and 
wrapped  them  and  broke  them  off  in  pieces.  I  saw  some 
on  the  street  in  Boston.  They  are  a  standard  product.  I 
cannot  tell  from  my  examination  of  these  block-  which  I  saw 

in  Boston  how  tliev  were  made.  As  to  the  !  amount  of 

* 

asbestos  used  in  this  metropolitan  mixture  which  I  found 
defective  and  which  had  caused  very  serious  efflorescence, 
I  believe  it  was  20%.  It  was  something  like|  that — 20% 
by  weight  or  volume.  Twenty  per  cent  by  volume,  I  guess 
it  was.  We  found  that  it  took  much  less  asbestos  to  give 
the  same  bulk  than  it  did  shavings;  in  other  Swords,  you 
absorbed  more  water,  but  I  cannot  give  you  the  Sexact  quan¬ 
tities.  That  is  a  matter  of  fifteen  years  or  scj  ago  and  I 
could  not  give  vou  the  exact  formula. 

Mr.  G.  Lester  Williams,  who  is  now  general  manager  of 
the  Structural  Gypsum  Company,  suggested  this  matter  of 
substituting  asbestos  for  shavings  in  this  metropolitan 
mixture.  He  and  I  talked  it  over  very  thoroughly.  In  my 
opinion  it  was  all  right.  In  fact,  we  conducted  many  tests 
in  our  own  laboratories,  and  we  did  in  New  York  in  our 
New  York  Office,  too;  compression  tests,  all  softs  of  tests. 
Mr.  Roos  was  not  with  me  when  I  was  in  the  Chicago  Labo¬ 
ratory  of  the  United  States  Gypsum  Company  in  1910.  I 
first  met  Mr.  Roos  a  couple  of  years  ago  at  one  of  the 
meetings  of  Committee  C-ll.  I  do  not  know  ii^  what  year 
the  block,  Roos’  Exhibit  10,  was  made.  I  do  i^ot  know  in 
what  year  the  boards,  Roos’  Exhibits  11  an|d  14,  were 
made. 

I  have  not  examined  the  wallboard  specimens,  Roos’ 
Exhibits  Nos.  11  and  14,  for  efflorescence,  bq't  I  will  do 
so,  Mr.  Hansen,  if  you  want  me  to. 

I  have  in  my  office  a  fairly  complete  file  of  most  inven¬ 
tions.  I  also  subscribe  to  the  Engineering  Society’s  In¬ 
formation  Sheets  in  which  they  give  you  notes  of  all  de- 
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velopments  in  gypsum  products.  I  know  of  the  Ash- 

595  enhurst  invention  for  making  gypsum  out  of  chem¬ 
ical  reaction  occurring  in  situ  in  the  gypsum  mix.  I 

presume  when  that  patent  issued  I  probably  heard  of  it,  but 
I  don’t  know.  I  first  heard  of  the  Bayer  invention  under 
the  same  circumstances  and  I  presume  that  I  first  heard  of 
it  when  that  patent  issued.  The  Bayer  invention  was 
reported  as  having  to  do  with  gypsum  products  and  I 
probably  got  notice  of  it,  but  when  it  was  I  cannot 

596  recall.  The  Bayer  invention  purports  to  make  a 
cellular  product  by  the  use  of  a  foam.  I  cannot  now 

recall  when  I  first  heard  of  it.  I  heard  of  the  Rice  inven¬ 
tion  in  the  same  general  wav.  As  I  sa\\  I  took  these  ab- 
stracts  on  what  is  doing,  or  I  got  them  out  of  “Rock  Prod¬ 
ucts,”  which  magazine  published  a  summary.  It  might 
have  been  in  there.  I  cannot  give  any  present  recollection 
of  when  I  first  heard  of  Rice’s  invention  but  I  would  sav  that 
it  was  probably  less  than  ten  years  ago  and  not  more  than 
fifteen  years  ago;  somewhere  along  in  there.  There  are 
continual  developments  in  the  gypsum  business  and  those 
who  are  trying  to  keep  in  touch  try  to  get  that  information 
the  best  thev  can. 

Q.  “When  did  you  first  hear  of  Bayer’s  cellular  con¬ 
crete?”  A.  “The  same  answer.  Now  wait  a  minute.  You 
are  refreshing  my  memory  a  little  bit.  I  believe  along  about 
1923  or  1924 — it  may  have  been  prior  to  that  or  it  may  have 
been  after  that — I  had  luncheon  with  a  colleague  of  mine,  a 
Professor  at  Harvard  Universitv,  and  we  were  discussing 
new  developments,  particularly  cement  developments.  He  at 
that  time  had  just  finished  doing  some  work  at  a  plant  on 
the  Pacific  Coast  and  he  mentioned  to  me  a  Danish  patent 
for  cellular  gypsum  products.” 

Q.  “Who  was  that  professor?”  A.  Professor  Welles.” 

Q.  “That  might  have  been  in  1924?”  A.  “It  might  have 
been  in  1924  and  it  might  have  been  in  1922.” 

The  Witness:  I  am  merely  giving  you  my  recollection 
for  what  it  is  worth.  I  will  not  say  that  we  discussed  the 
Bayer  patent.  I  simply  say,  according  to  my  recollection, 
that  we  discussed  a  Danish  invention  at  that  time  at  the 
Belleview  Hotel  in  Boston.  I  remember  that  much. 
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597  Redirect  examination.  j 

By  Mr.  Rose:  j 

598  I  was  not  a  party  to  the  lawsuit  betweeh  the  Best 
Wall  Company  and  the  United  States  Gypsum  Com¬ 
pany,  referred  to  by  Mr.  Hansen  in  my  cross-examination  as 
having  been  reported  in  15  F.  (2d)  704.  My  patent  applica¬ 
tion  had  been  assigned  to  the  Gypsum  Company  when  it  was 
taken  out.  At  the  time  it  was  not  necessary  for  me  to  assign 
it  to  the  United  States  Gypsum  Company,  but  it  was  the  hon¬ 
orable  thing  to  do  since  I  was  working  for  them.  I  was 
called  as  a  witness  for  the  Best  Wall  Company  iiji  that  suit 
which  was  before  Judge  Wilkerson.  I  testified  Concerning 
what  I  had  to  do  with  the  patent  there  in  issue,  j  I  had  no 
financial  interest  in  the  suit  whatever  because  | the  thing 
had  been  assigned  to  the  United  States  Gypsum  Company 

vears  before.  In  that  suit  this  was  involved:  I  made  an 
* 

application  for  a  patent  in  1910,  filed  it,  assigned  it  to  the 
United  States  Gypsum  Company,  and  the  patent  applica¬ 
tion  was  allowed  to  lapse  and  some  one  then  took  put  a  pat¬ 
ent  on  the  same  material  that  I  had  made  my  application 
for.  His  application  was  granted  and  mine  dijed  in  the 
Patent  Office.  The  Best  Wall  Company  reopened  the  case 
on  that  basis.  Mr.  Hansen’s  firm  were  attorneys  for  the 
United  States  Gypsum  Company.  My  application  was  a 
matter  of  record  in  the  Patent  Office,  and  should  bi  a  matter 
of  record  there  now.  It  was  the  invention  of  a  neiv  form  of 
edge  for  a  plasterboard.  At  the  time  this  thing  whs  worked 
on,  the  United  States  Gypsum  Company  had  a  considerable 
loss  in  their  product  because  they  were  trimming  jthe  edges 
and  wasting  the  trimmings.  This  invention  of  mine,  which 
was  covered  by  an  application,  consisted  of  folding  the 
lower  sheet  in  a  certain  specified  manner  to  do  away  with 
the  cutting  or  clipping  and,  consequently,  with  thej  waste. 

“Rock  Products”  is  a  trade  publication  which  is  pub¬ 
lished  in  Chicago  by  a  certain  concern  there  and  \  it  covers 
the  non-metallic  industry  or  minerals  field.  It  copers  gyp¬ 
sum,  cement,  lime  and  magnesite.  I  stated  in  my  |  cross-ex¬ 
amination  that  I  might  have  seen  something  concerning 
Rice ’s  invention  in  ‘ ‘ Rock  Products ’ \  It  is  a  magazjine  which 
gives  information  to  the  trade.  It  is  something  likp  “Chem¬ 
ical  Abstracts”  in  that  it  likewise  contains  abstracts  of 
patents.  “Rock  Products”  is  published  right  in] Chicago. 
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Mr.  Nathan  C.  Rockwood  was  Editor  and  Manager  of 
“Rock  Products”  in  1922, 1923  and  1924.  I  know  him  very 
well  and  I  consider  him  a  friend  of  mine.  He  has  been 
entertained  at  mv  home.  I  also  knew  Mr.  Brookbv  who, 
at  the  time  of  the  Patent  Office  proceedings  on  the  inven¬ 
tion  in  issue,  had  charge  of  production  for  the  United  States 
Gypsum  Company.  I  have  heard  Mr.  Rockwood  speak  of 
Mr.  Brookbv  and  I  have  been  in  gatherings  where  Brookbv 
and  Rockwood  were  both  present. 

In  1922  the  American  Society  for  Testing  Materials,  and 
particularly  our  Committee  C-ll  on  gypsum  products,  was 
dealing  pretty  much  with  a  standardized  product.  While  I 
do  not  mean  to  say  for  one  minute  that  the  freezing  and 
thawing  test  and  the  plastering  test  and  the  efflorescence 
test  should  not  be  used,  because  they  should  be  on  a  new 
product  or  any  other  product  if  you  want  to  be  sure  of  it, 
I  do  mean  to  sav  that  the  American  Society  for  Testing 
Materials  was  promulgating  or  trying  to  promulgate  stand¬ 
ards  either  tentative  or  final  which  would  give  one  a  definite 
knowledge  of  a  product. 

I  cannot  sav  whether  the  American  Society  for  Testing 
Materials  in  1922,  on  their  tentative  compression  test 
599  on  gypsum  tile,  required  a  compression  test  on  a  full 
tile  or  a  section  of  a  tile  but  my  recollection  is  that 
they  required  a  compression  test  on  a  full  size  tile. 

Q.  “All  right;  but  did  they  approve  of  a  test  on  a  cyl¬ 
inder  in  order  to  test  a  tile?  That  is  what  I  am  getting  at.” 
A.  “Not  to  my  knowledge.” 

John  A.  Rice. 

John  A.  Rice,  a  witness  called  in  his  own  behalf,  having 
been  dulv  sworn,  did  testify  as  follows: 

Direct  examination. 

Bv  Mr.  Rose : 

* 

I  am  the  John  A.  Rice  who  is  one  of  the  parties  to  this 
suit.  I  am  largely  interested  in  the  Bubblestone  Company 
having  organized  it  myself. 

I  have  seen  the  machine  which  Mr.  O’Brien,  one  of  the 
witnesses  who  has  testified  in  this  case  and  who  resides  in 
California,  built  and  with  which  he  made  Bubblestone  used 
in  the  construction  of  houses,  which  machine  Mr.  O’Brien 
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referred  to  in  his  testimony  taken  in  this  proceeding.  Rice’s 
Exhibit  X-l  is  that  foam  machine  and  I  have  seeh  it  in  op¬ 
eration  making  foam.  I  saw  it  operating  in  a  little  town 
called  Seaside  which  is  located  pretty  close  to  Mpnterey  in 
California.  The  machine,  Roos’  Exhibit  X-l,  isj  not  com¬ 
plete.  The  interior  part  is  missing.  This  exhibit  fs  nothing 
more  than  the  envelope  of  the  machine  excepting  that  here 
(indicating)  is  the  air  pipe  through  which  air  \^as  intro¬ 
duced. 

Rice’s  Exhibit  X-2  is  a  little  model  of  the  blades  which 
formed  the  interior  of  the  machine,  Rice’s  Exhibit 
600  X-l.  It  serves  to  illustrate  how  the  foaifo  making 
blades  work  in  the  machine,  Roos’  Exhibit  X-l.  The 
blades  were  located  in  the  envelope,  Rice ’s  Exhibit  X-l,  and 
were  the  length  of  that  machine  and  were  cocked  pr  geared 
together  and  worked  in  that  way.  In  other  ^ords,  the 
paddles  which  made  the  foam  are  missing  fronj  the  ma¬ 
chine,  Rice’s  Exhibit  X-l,  but  those  missing  paddles  are  of 
the  character  and  nature  of  those  shown  in  the  njiodel  ma¬ 
chine,  Rice’s  Exhibit  X-2.  There  was  a  small  electjric  motor 
*  *1  • 
attached  to  the  machine,  Rice’s  Exhibit  X-l,  which  is  not 

here. 

i 

O’Brien’s  machine,  Rice’s  Exhibit  X-l,  and  the  model 
machine,  Rice’s  Exhibit  X-2,  which  shows  the  njechanism 
of  the  interior  of  the  machine,  Rice’s  Exhibit  X-l,  offered 
in  evidence. 

i 

i# 

I  recognize  the  photographs  as  contained  in  Race’s  Ex¬ 
hibit  No.  52  as  being  photographs  of  the  houses  which  Mr. 
O’Brien  built  in  Seaside  near  Monterey,  California,  by  the 
use  of  the  foam  machine,  Rice’s  Exhibit  X-l.  I  have  seen 
perhaps  all  of  these  houses  and  they  are  located  in  that 
locality.  The  machine,  Rice’s  Exhibit  X-l,  is  the!  machine 
that  was  used  to  make  the  foam  that  went  into  the  cement 
which  was  used  in  the  building  of  these  houses. 

The  letter,  Rice’s  Exhibit  X-3,  is  a  letter  dated  May  6, 
1924,  addressed  to  me  at  1165  Arch  Street,  Berkeley,  Cali¬ 
fornia,  signed  by  Nathan  C.  Rockwood,  Editor  and  Man¬ 
ager  of  ‘'Rock  Products”,  532  South  Dearborn  Street,  Chi¬ 
cago.  This  letter  reads  as  follows : 

“Mav  6,  1924. 

Dear  Mr.  Rice  : 

Last  Fall  we  exchanged  several  letters  in  regard  to  your 
writing  a  description  of  your  process  of  making  cellular 
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concrete,  samples  of  which  you  sent  to  me.  Since  then  sev¬ 
eral  visitors  in  our  office  have  seen  your  samples  and  ex¬ 
pressed  a  great  deal  of  interest  in  them.  I  am,  there- 
601  fore,  going  to  take  the  liberty  of  recalling  to  you  your 
promise  of  November  22,  1923,  to  send  us  a  complete 
description  of  the  process,  together  with  photographs,  as  I 
am  sure  you  have  a  product  of  quite  general  interest  in  our 
field. 

Yours  trulv, 

i  ‘  NATHAN  C.  ROCKWOOD, 

Editor  and  Manager,  “Rock  Products.” 

The  letter,  Rice's  Exhibit  X-3,  offered  in  evidence. 
Cross-examination. 

Bv  Mr.  Hansen: 

I  am  not  personally  acquainted  with  Mr.  Rockwood.  I 
know  him  from  that  letter  and  from  a  previous  letter  1  had 
received.  I  never  saw  him  and  never  saw  him  write  his 
name. 

O’Brien's  machine,  Rice’s  Exhibit  X-l,  was  made  by  Mr. 
O’Brien  for  his  own  use  in  the  Winter  of  the  year  1924. 
The  paddles  which  are  missing  from  the  machine,  Rice's  Ex¬ 
hibit  X-l,  were  taken  out  of  the  machine  by  Mr.  O’Brien  and 
utilized  for  other  purposes.  I  have  seen  this  machine  in 
operation.  The  foaming  solution  was  in  a  tray,  like  a  com¬ 
partment  here  (indicating).  That  tray  is  likewise  missing 
from  this  machine.  The  foaming  solution  was  admitted 
through  this  rubber  tube.  The  idea  was  to  keep  a  constant 
level  of  the  foaming  solution  in  the  tray.  About  the  tube 
was  a  cylinder  of  wire  screen.  That  likewise  is  missing  but 
this  (indicating)  shows  the  size  of  it  and  approximately  the 
length  of  it.  Air  was  admitted  through  here  (indicating) 
into  the  hollow  shaft  and  to  the  screen  through  this  hole 
(indicating),  the  screen  being  submerged  in  the  foaming 
solution.  The  result  was  that  as  the  air  was  forced  through 
the  screen  into  the  solution,  numerous  small  bubbles  were 
made  and  floated  up  into  this  compartment  here  (indicat¬ 
ing)  where  the  beaters,  of  which  the  model,  Rice’s  Exhibit 
X-2,  is  a  model,  were  operating,  and  they  beat  the  solution 
up.  The  foam  came  up  through  here  (indicating)  and  out 
this  place  (indicating).  This  foam  was  delivered  into  a 
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sort  of  trough-shaped  receptacle,  about  the  shapd  of  a  bath¬ 
tub,  as  I  remember  it,  and  about  the  size  of  a  bath- 
602  tub.  I  saw  this  machine  in  operation  i^i  Seaside, 
Monterey,  California. 

Roos’  Exhibit  No.  33  is  a  copy  of  United  States  letter 
patent  No.  1,753,429  issued  on  April  8, 1930,  to  John  A.  Rice 
of  Berkeley,  California,  the  application  for  which  was  filed 
October  26, 1926,  which  is  assigned  to  the  Bubble^tone  Com¬ 
pany  of  Pittsburgh  and  which  is  entitled  “Apparatus  For 
Producing  Foam.”  This  is  one  of  my  patents. 


Roos’  Exhibit  No.  33  offered  in  evidence. 
603  Matthew’  Van  Siclen. 


Matthew  Van  Siclen,  a  witness  called  on  behalf  of  the 
party  Rice,  having  been  duly  sworn,  did  testify  4s  follows : 

My  name  is  Matthew  Van  Siclen  and  I  am  a  Mining  En¬ 
gineer  located  in  the  City  of  Washington,  D.  0.  At  the 
present  time  I  am  acting  in  a  private  consulting  capacity. 
I  have  just  finished  a  job  with  the  Tariff  Comriiission  on 
the  cost  of  the  production  of  copper.  I  am  a  graduate  of 
Columbia  School  of  Mines,  New  York  City.  In  l|921  I  was 
employed  by  the  United  States  Bureau  of  Mines  as  Assist¬ 
ant  Chief  Mining  Engineer. 

I  visited  and  went  through  the  x\naconda  plant  of  the 
Anaconda  Copper  Company  on  September  18,  1921,  in  com¬ 
pany  with  a  number  of  other  officials  of  the  Bureau  of 
Mines  and  guided  by  the  manager  of  the  plant,  Mr.  Fred¬ 
erick  Laist.  I  observed  there  at  that  time  the  mineral  sep¬ 
aration  flotation  machinery  which  was  used  for  separating 
the  minerals  from  other  products.  We  spent  that  d^y  at  Ana¬ 
conda  and  the  particular  point  of  interest  was  a  njew  instal¬ 
lation  of  a  Cottrell  precipitator  up  on  the  smeljter  stack. 
After  that  had  been  looked  at  and  discussed,  some  of  us 
made  a  trip,  occupying  perhaps  two  hours,  through  the  smel¬ 
ter  and  concentrating  plants  of  the  Anaconda  Company. 

I  have  examined,  at  the  request  of  counsel  for  the  parties 
Rice  and  the  Bubblestone  Company,  the  drawing,  Roos’  Ex¬ 
hibit  No.  16,  which  shows  the  foam  machine  of  tljie  United 
States  Gypsum  Company. 


Q.  “Will  you  explain  to  the  Court  the  apparatus  in  that 
machine  that  is  similar  to  the  apparatus  you  saw  at  Ana¬ 
conda?”  A.  “The  principal  unit,  the  unit  that  is  princi- 
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pally  similar  to  the  apparatus  at  Anaconda,  is  Figure  4, 
which  I  believe  is  known  as  the  generator  of  foam.  This 
is,  in  my  opinion,  in  effect,  an  excellent  adaptation  of  the 
standard  mineral  separation  cell  which  is  used  at  Ana¬ 
conda  for  flotation  and  a  kindred  but  distinct  pur- 

604  pose  of  forming  foam  in  itself,  rather  than  lifting  min¬ 
eral  articles.  The  particulars  of  similarity  with  the 

mineral  separation  cell  as  at  Anaconda  in  1921,  when  I  was 
there  are  that  it  is  a  square  cell — I  do  not  know  what  the 
cross  section  of  this  cell  is;  it  would  be  probably  three  feet; 
I  guess  it  is  about  two  feet,  and  the  side  is  two  feet  wide,  a 
square  cell.  The  mineral  separation  cell  is  of  the  same 
shape  and  approximately  the  same  dimensions.  The  agi¬ 
tating  apparatus  in  this  cell  is  a  vertical  shaft  to  which  are 
attached  a  number  of  impellers  driven  by  a  super-imposed 
motor,  a  motor  on  top.  This  is  similar  to  the  mineral  sepa¬ 
ration  agitating  apparatus,  except  that  there  are  additional 
impellers  on  Roos’  Exhibit  Xo.  16.  Roos’  Exhibit  Xo.  16 
speaks  of  an  aeration  pipe  coming  in  below  the  bottom  of 
the  impeller,  which  I  did  not  see  in  the  mineral  separation 
machine  at  Anaconda,  and  I  do  not  believe  was  attached 
to  the  mineral  separation  patent  at  that  time.  A  sub-aera¬ 
tion  pipe  or  sub-areation  was  in  common  knowledge  and 
used  in  1921  for  flotation  of  mineral  sulphides,  as  can  be 
shown  bv  a  number  of  illustrations  in  a  book  I  have  here 
that  was  published  in  1921.  I  think  that  is  the  main  simi- 
laritv  with  the  mineral  separation  cell  as  used  at  Anaconda 
in  1921.” 

Q.  “How  about  this  so-called  sakia  wheel  or  measuring 
device?  Was  anything  of  that  kind  used  at  Anaconda?” 
A.  “The  sub-aeration  pipe  just  mentioned,  together  with 
the  re-agent  measuring  device,  and  the  mixing  tank,  Fig¬ 
ure  1,  were  units  of  common  knowledge  in  use  in  the  flota¬ 
tion  of  mineral  sulphide.  The  solution  tank  closely  re¬ 
sembles  what  is  known  as  the  Dorr  tank  with  revolving 
arms.  When  the  arms  were  revolving  rapidly,  it  was  for 
agitating,  and  when  the  arms  were  revolving  slowly,  it  was 
for  settling.  In  the  present  case  it  was  for  dissolving  up 
the  soapbark  and  water  solution.” 

605  Q.  “You  are  referring  to - ”  A.  “To  Figure 

1.” 

Q.  “And  that  was  the  tank  in  the  machine  where  the  fluid 
was  first  started?”  A.  “Where  the  soapbark  was  dis- 
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solved  in  the  solution,  as  I  understand  it,  and  thatj  by  means 
of  a  float  valve  and  an  auxiliary  tank  furnished  ^  constant 
level  feed  to  the  rotary  feeding  device,  wheel  devise,  which, 
in  turn,  fed  a  regular  quantity  to  the  agitating  machine 
known  as  the  generator.’’ 

The  Witness:  The  purpose  of  the  mineral  flotation  ma¬ 
chinery  is  to  separate  the  ground  metallic  sulphides  from 
the  ground  worthless  rock.  The  machine,  Roo3’  Exhibit 
No.  16,  is  a  machine  to  make  foam  and,  although  I  have 
never  seen  it  work,  it  looks  from  the  drawing,  I^oos’  Ex¬ 
hibit  No.  16,  like  a  good  adaptation  of  the  apparatus  re¬ 
ferred  to  by  me  and  used  in  flotation  to  this  kiijidred  but 
distinct  use.  j 

Cross-examination.  j 

By  Mr.  Hansen: 

■ 

The  single  impeller  as  used  in  the  Anacond4  mineral 
separation  flotation  machinery  was  located  prettt  close  to 
the  bottom  of  the  cell.  I  would  say  it  was  not  a^  close  as 
the  bottom  impeller  shown  in  Figure  4  of  the  j  machine, 
Roos’  Exhibit  16,  and  its  shape  was  roughly  like  a  yacht 
screw  or  steamer  screw.  The  impeller  of  the  fjoam  cell, 
Figure  4,  of  Roos’  Exhibit  No.  16,  is  that  of  a  serrated 
disk,  that  is,  a  full  circle  with  notches  cut  in  the  edge  of 
it.  This  sort  of  a  disk  would  compare  with  the  screw¬ 
shaped  propeller  which  I  saw  in  the  Anaconda  flotation  cell 
but  it  is  not  identical  because  the  aim  desire^  is  not 
identical. 

The  standard  mineral  separation  flotation  cell  had  no 
baffles  in  it  at  that  time  and  the  froth  that  was  discharged 
from  this  cell  at  Anaconda  was  a  wet  froth  which  does  not 
exist  very  long  after  it  is  discharged  out  of  the  cell. 
606  After  it  is  discharged  out  of  the  flotation  c^ll  it  has 
accomplished  its  purpose  and  it  is  usually  destroyed 
by  draining  water  on  it  to  kill  the  froth.  The  object,  how- 
ever,  is  to  make  the  froth  strong  enough  to  get  the  Sulphides 
out  and  possibly  disappear  of  itself.  The  object  of  the 
froth  as  used  in  the  flotation  process  is  one  thajt  can  be 
destroyed  very  readily  after  it  leaves  the  cell.  Under  that 
definition  I  would  not  call  that  a  tenacious  cell  or  some- 
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thing  that  would  persist  over  a  long  period.  I  have  never 
seen  the  machine,  Roos’  Exhibit  16,  in  operation.  I  first 
saw  this  blue  print,  Roos’  Exhibit  No.  16,  when  the  case 
was  on  previously — last  October.  I  have  never  made  any 
attempt  to  see  the  machine,  Roos’  Exhibit  16,  in  opera¬ 
tion. 

607  Mr.  Rose:  “I  offer  in  evidence  Rice’s  Exhibit  Z-4 
being  patents  issued  to  the  United  States  Gypsum 
Company  on  applications  filed  in  1921,  1922,  1923  and  1924, 
for  the  purpose  of  showing  that  after  the  date  of  Roos’  al¬ 
leged  invention,  other  patents  were  taken  out,  and  during 
all  this  period  of  delay,  applications  were  made  for  other 
patents  pertaining  to  the  same  matter  while  the  applica¬ 
tion  in  suit  lay  dormant.  From  the  decisions  of  the  Courts, 
in  matters  of  this  kind,  it  is  indicated  that  such  evidence  of 
activitv  in  the  Patent  Office  along  similar  lines  is  admissible 
to  show  abandonment.  For  instance,  the  principle  involved 
is  this,  if  I  claim  to  have  invented  on  a  certain  date  a  certain 
process,  and  then  let  it  lie  for  several  years,  claiming  that 
I  conceived  it  and  reduced  it  to  practice,  but  allow  it  to  lie 
for  several  years,  and  in  the  meantime,  I  make  applications 
for  other  patents  along  the  same  line,  such  as  wallboard  for 
instance,  that  is  evidence  which  the  Court  considers  tend¬ 
ing  to  prove  that  what  the  inventor  has  abandoned  the  idea, 
and  that  what  lie  did  was  not  a  reduction  to  practice,  but 
simply  experimentation. 

“The  principle  is  set  forth  in  the  case  of  Bennett  v.  Fitz¬ 
gerald,  48  Fed.  (2d)  917  (C.  C.  P.  A.,  1931)  in  which  the 
United  States  Court  of  Customs  and  Patent  Appeals  quoted 
from  the  case  of  Paul  v.  Hess,  24  Appeals,  £).  C.,  462,  as 
follows: 

“  ‘Long  delav  in  making  use  of  an  invention  claimed  to 
have  been  reduced  to  practice,  or  in  applying  for  a  patent, 
have  always  been  regarded  as  potent  circumstances  tending 
to  show  that  the  alleged  reduction  to  practice  was  nothing 
more  than  an  unsatisfactory  or  abandoned  experiment 
(citing  cases),  and  this  is  especially  the  case  where  in  the 
meantime,  the  inventor  has  been  engaged  in  the  prosecution 
of  similar  inventions  (Feffel  v.  Stocker,  17  Appeals  D.  C. 
317,  321)  or  others  without  reasonable  explanation  have 
been  adopted  for  manufacture  and  commercial  use.’ 
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“This  exhibit,  Z-4,  sets  forth  patents  by  a  number  of 
men,  employees  of  the  United  States  Gypsum  Com- 

608  pany,  which  were  assigned  to  that  Company.  This 
list  of  patents  includes  five  on  plasterboard  which 

are  right  in  line  with  the  invention  in  issue. 

“My  only  purpose  in  offering  this  is  to  use  sucfi  portions 
thereof  to  inform  the  Court  on  that  question,  wjiich  is  an 
important  question  in  the  case.  All  these  patentsj  are  listed 
and  indexed.  ’ ’  j 

Mr.  Hansen:  “I  have  no  objection,  your  Honbr,  to  this 
exhibit,  as  far  as  it  relates  to  copies  of  patents  of  ijhe  United 
States.”' 

i 

Mr.  Newton:  “I  have  no  objection.”  j 

I 

609  Testimony  Taken  on  Behalf  of  Carlisle  K.  Roos  and 

the  United  States  Gypsum  Company  in  the  Su¬ 
preme  Court  Proceeding. 

610  Mr.  Hansen:  “I  now  offer  in  evidence, ias  Roos’ 
Exhibit  No.  30,  Edwards  Patent  No.  1548358,  which 

was  identified  during  the  taking  of  Mr.  Edwards’  testimony 
as  Roos’  Exhibit  No.  30.”  | 

Mr.  Rose:  “The  offer  is  objected  to  as  irrelevant,  incom¬ 
petent  and  immaterial  for  the  purpose  for  which  it  is  of¬ 
fered,  or  for  any  purpose.” 

The  Court:  “It  mav  be  received.” 

* 

Mr.  Rose :  “  I  note  an  exception.  ’  ’  i 

The  Court:  “You  may  have  your  exception.” 

Mr.  Hansen:  “I  now  offer  in  evidence,  as  Roos;’  Exhibit 
No.  31,  Edwards  Patent  No.  1,713,868,  of  May  21, 1;929,  filed 
July  18,  1928,  and  which  exhibit  was  marked  during  the 
taking  of  Mr.  Edwards’  testimony  as  Roos’  Exhibit  No.  31.” 

The  Court:  “The  exhibit  will  be  received,  and  ^Ir.  Rose 
may  have  his  exception.” 

Mr.  Hansen:  “I  now  offer  in  evidence,  as  Roosj  Exhibit 
No.  32,  which  has  previously  been  marked  for  identification 
as  Roos’  Exhibit  No.  32,  a  pamphlet  issued  by  th$  Under¬ 
writers’  Laboratories,  entitled  ‘List  of  Inspected  [Mechan¬ 
ical  Appliances,  July,  1922.’  This  pamphlet  has  b<ten  iden¬ 
tified  by  the  plaintiff’s  witnesses  Brown  and  Edwajrds.” 

The  Court:  “The  exhibit  will  be  received,  and  Mr.  Rose 
may  have  his  exception.” 

Mr.  Hansen:  “I  now  offer  in  evidence  as  Roos’  Exhibit 
No.  34,  which  has  been  marked  for  identification  as  Roos’ 
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Exhibit  No.  34,  United  States  letters  patent  issued  to 
deWitt  C.  Sanford,  bearing  number  230,151,  dated  July  20, 
1880,  on  the  application  filed  on  March  30,  1880.” 

The  Court:  “You  may  reserve  your  objection,  and  it  will 
be  considered  as  admitted  unless,  at  a  later  time,  under  this 
understanding,  you  renew  your  objection.” 

Mr.  Hansen:  “I  now  offer  in  evidence,  as  Roos’  Exhibit 
35,  a  group  of  patents  which  are  the  references  cited  by  the 
United  States  Patent  Office  against  the  Roos  application, 
the  Rice  application,  and  the  Bayer  application,  which  ap¬ 
plications  are  all  involved  in  this  proceeding.” 

611  Mr.  Rose:  “Counsel  for  Rice  objects  to  the  ex¬ 
hibit  as  being  irrelevant,  incompetent  and  immate¬ 
rial,  and  not  bearing  on  the  issues  before  this  Court.” 

The  Court:  “The  exhibit  is  received.  Mr.  Rose  has  his 
exception.” 

Mr.  Hansen:  “Roos  now  offers  in  evidence  Roos’  stipu¬ 
lated  exhibit  No.  40.  This  is  the  exhibit  that  is  agreed  to 
by  a  stipulation  signed  by  all  of  the  parties  in  this  pro¬ 
ceeding  before?  the  beginning  of  the  trial.  These  are  merely 
copies  of  the  patents  that  are  referred  to  in  that  stipulated 
exhibit,  and  Lam  just  making  a  formal  offer  of  the  patents 
because  they  are  carried  in  by  the  stipulation,  and  these  are 
merely  copies  of  them.” 

Mr.  Rose:  “I  believe  in  that  stipulation  we  reserve  the 
right  to  object  to  the  relevancy  and  competency.” 

Mr.  Hansen:  “I  believe  vou  did.” 

* 

Mr.  Rose:  “If  your  Honor  please,  we  will  enter  an  ob¬ 
jection  to  the  relevancy  and  materiality  of  the  exhibit.” 

The  Court :  “Verv  well.  It  will  be  received,  and  your  ex- 

«  7  m/ 

ception  saved.” 

612  William  K.  Nelson. 

William  K.  Nelson,  a  witness  called  on  behalf  of  the 
parties,  Carlisle  K.  Roos  and  the  United  States  Gypsum 
Company,  having  been  duly  sworn,  did  testify  as  follows: 

Direct  examination. 

Bv  Mr.  Hansen: 

* 

My  name  is  William  K.  Nelson,  my  age  45,  and  I  reside 
in  Chicago.  I  am  Production  Manager  for  the  Universal 
Gypsum  &  Lime  Company  whose  headquarters  are  in 
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Chicago.  The  Universal  Gypsum  &  Lime  Company  has  five 
gypsum  plants  and  three  lime  plants  in  this  country.  I  have 
been  associated  with  this  company  since  1925.  jThe  com¬ 
pany  manufactures  a  full  line  of  gypsum  produces,  such  as 
plasters  of  all  kinds,  wall-board,  plaster-board,  Jath,  gyp¬ 
sum  tile  (which  is  the  same  thing  as  gypsum  block)  and,  of 
course,  a  full  line  of  lime  products. 

Prior  to  1925,  at  which  time  I  went  with  the  Universal 
Gypsum  &  Lime  Company,  I  was  in  the  Chemical  Engineer¬ 
ing  consulting  business.  I  am  a  technical  graduate  of  the 
University  of  Minnesota.  Prior  to  mv  association  with  the 
Universal  Company  I  had,  in  a  consulting  way,  experience 
with  gypsum  and  lime.  I  have  been  interested  i^i  gypsum 
products  since  1917. 

The  Universal  Company  is  manufacturing  wall-board  and 
gypsum  lath  under  a  license  issued  by  the  United  States 
Gypsum  Company.  We  are  manufacturing,  at  thb  present 
time,  wall-board  under  the  foam  process,  as  you  cgll  it. 

By  Mr.  Rose:  “I  object  to  this  testimony  for  ttye  reason 
that,  the  witness  has  already  testified  that  he  has  ^nly  been 
with  this  company  since  1925,  which  is  away  beVond  the 
period  of  time  involved  in  this  suit.  I  move  that  the  answer 
be  stricken  from  the  record  as  being  irrelevant,  incompetent 
and  immaterial.”  j 

The  Court:  “I  think  it  may  stand.  You  have  your  ex¬ 
ception.”  [ 

613  The  foam  process,  as  we  apply  it  to  thle  manu¬ 
facture  of  wallboard,  consists  of  the  preparation  of 
a  solution,  quantities  of  which,  when  introduced  into  a 
generator,  as  we  call  it,  make  a  light,  stable  foaip.  That 
foam  is  taken  out  from  the  generator,  fed  to  a  Mxer  in 
which  the  foam  comes  in  contact  with  a  certain1,  definite 
quantity  of  gypsum  and  water,  and  is  thoroughly  mixed 
and  then  transferred  to  the  belt  machine,  as  w^  call  it, 
where  the  board  is  formed  and  made.  The  balancie  of  the 

l 

process  of  making  the  wallboard  is  the  usual,  fommon 
process  that  is  well  known  in  the  trade.  j 

By  Mr.  Rose:  “My  objection  is  that  the  witnesjs  is  de¬ 
scribing  the  foam  process  as  a  Licensee  of  the  gypsum 
Company  as  now  used,  in  1932.  I  just  do  not  want  to  have 
that  in  the  record  without  objection,  and  yet  I  do  not  want 
to  be  objecting  to  every  question.” 
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The  Court:  “ You  are  objecting  to  any  testimony  as  to 
trade  practices  since  1924?” 

Mr.  Rose:  4 ‘Yes;  just  so  that  I  can  have  that  objection 
without  interrupting  your  examination.” 

The  Court:  4 4 That  mav  be  understood.” 

The  Witness:  At  the  time  when  we  adopted  the  foam 
process  in  the  manufacture  of  wallboard,  we  naturally  did 
a  good  deal  of  experimental  work  to  determine  the  best 
means  and  conditions  for  our  particular  operation  in  our 
plants;  and  it  was  soon  discovered  by  me  that  the  most 
essential  qualities  of  the  foam  to  make  the  process  work¬ 
able  were  the  weight  of  the  foam,  the  density  per  cubic  foot, 
and  the  very  important  property  of  the  foam  being  stable 
between  the  time  of  its  formation  in  the  generator  and  the 
time  when  it  becomes  mixed  with  the  gypsum  and  water, 
for  the  reason  that  we  found  that  with  a  certain  quantity 
of  foam,  which  is  standard  and  uniform,  we  can  pro- 
614  duce  a  certain  standard,  uniform  weight  in  the  fin¬ 
ished  wallboard.  So  our  problems  were  mainly  di¬ 
rected  to  preparing  foam  so  that  it  always  produced  the 
same  density  after  it  is  generated.  In  other  words,  if  we 
want  a  foam  of  four  pounds  to  the  cubic  foot,  by  feeding 
a  certain  quantity  of  the  solution,  a  certain  amount  of  the 
solution  at  a  certain  rate,  we  naturally  desire  that  the  same 
amount,  the  same  weight,  should  always  be  four  pounds. 
Then  the  next  thing  was  to  take  that  light  weight  foam, 
which  is  very  frothy,  and  feed  that  in  standard,  uniform 
quantities  to  the  mix,  because  we  always  graduate  the  mix 
as  far  as  the  water  and  the  gypsum  contents  are  concerned. 
So  those  two  problems  were  found  to  be  very  important; 
and  in  our  work  it  developed  that  the  foam  had  to  be  of  a 
certain  nature;  that  is,  it  had  to  be  what  we  might  call  dry 
and  stable,  the  air  cells  of  a  certain  size,  and  the  solution 
always  well  prepared  so  that  the  foam  will  always  come  out 
uniform  and  be  fed  to  the  machine  or  to  the  mixer  in  the 
same  quantities. 

The  foam  generator  and  the  feeder,  the  first  machine  that 
we  got  at  one  of  our  plants,  was  sent  to  us  by  the  United 
States  Gypsum  Company,  the  present  Licensor,  more  or 
less  for  our  experimentation  and  adaptation  to  our  process. 
Since  that  time,  after  we  worked  our  own  problems  out  with 
the  first  machine,  we  bought  two  more  machines.  These 
machines  were  bought  from  a  concern  in  Illinois,  in  I  think 


517 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL. 

Freeport,  Illinois — and  the  concern  was  referred!  to  us  by 
the  United  States  Gypsum  Company,  who  told  u^  that  the 
firm  in  Illinois  was  making  these  generators  for  them  and 
others  in  accordance  with  the  specifications  of  the  United 
States  Gypsum  Company. 


I  am  familiar  to  some  extent  with  the  Underwriters’ 
Laboratories  in  Chicago  but  my  company  does  not  par¬ 
take  of  any  of  the  services  offered  by  that  institution  at 
the  present  time.  We  were,  however,  prior  to  19^0,  a  sub¬ 
scriber  to  the  Underwriters’  Laboratories’  service.  The 
Universal  Company  used  the  services  of  thb  Under- 
615  writers’  Laboratories  in  connection  with  t|heir  tile 
since  they  were  organized  and  took  over  (the  Fort 
Dodge  plant  from  the  Plymouth  Gypsum  Company!,  because 


they  found  that  the  Plymouth  Gypsum  Company,! prior  to 
the  organization  of  the  Universal  Company,  also  had  the 
Underwriters  ’  service.  I  was  not  connected  with  Univer¬ 
sal  Company  at  that  time  and  therefore  do  not  khow  how 

thev  became  interested  in  that  service. 

* 

The  Universal  Company  discontinued  the  Underwriters’ 
service,  I  think  during  the  month  of  March,  1930J  for  the 
reason  that  they  have  found  that  there  was  no  advantage 
from  having  the  service. 

By  Mr.  Hose:  “I  object  to  that.  I  do  not  se0  that  it 
makes  much  difference  why.  It  is  admitted  in  tjiis  case 
that  substantially  all  the  companies  took  that  service  down 
to  a  certain  period  of  time.  They  had  the  service  during 
the  period  that  we  are  interested  in  in  this  sulit,  both 
sides.”  ! 

The  Court:  “He  may  answer.” 


The  Witness:  The  Universal  Company  has  been  making 
gypsum  tile  since  the  day  of  organization.  Whep  it  was 
organized  they  took  over  a  plant  in  Fort  Dodge,  Iowa,  un¬ 
der  the  name  of  Plymouth  Gypsum  Company  and  thje  Plym¬ 
outh  Gypsum  Company  was  making  tile  before  the  Uni¬ 
versal  Company  was  organized.  I  would  say  that  tte  Uni¬ 
versal  Company  is  one  of  the  large  companies  in  the  gyp¬ 
sum  industry.  It  is  a  competitor  of  the  United!  States 
Gypsum  Company. 

The  Universal  Company  has  never  had  any  fire  or  water 
tests  made  by  the  Underwriters’  Laboratories. 
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Mr.  Rose:  “I  object  to  the  question  because  the  time  is 
not  stated.  ,  I  object  to  it  as  irrelevant,  incompetent  and  im¬ 
material  and  as  not  tending  to  show  the  standards  of 
616  tests  that  Roos  and  the  United  States  Gypsum  Com¬ 
pany  should  have  applied  in  their  reduction  to  prac¬ 
tice  on  their  product  in  1922.” 

C  ross-examination. 

Bv  Mr.  Rose: 

The  Universal  Company  started  in  on  this  foam  process 
late  in  the  Fall  of  1929. 

The  specifications  furnished  us  by  the  United  States 
Gypsum  Company  in  1929  called  for  making  the  foam  solu¬ 
tion  with  pptassium  hydroxide,  commonly  known  as  pot¬ 
ash,  casein  and  water.  We  took  the  potassium  hydroxide 
and  made  a  solution  of  it  and  then  took  the  casein  and 
suspended  it  in  water.  In  making  the  potassium  hydroxide 
solution  we  used  90  parts  of  water  to  10  parts  of  potassium 
hydroxide  by  weight.  Then  in  another  tub  we  suspended 
casein  with  water,  using  one  part  of  casein  in  about  2% 
parts  of  water.  This  we  call  a  soaking  action.  Then  hav¬ 
ing  the  potassium  hydroxide  solution  in  one  tub  and  the 
casein  and  water  solution  in  another  tub,  we  combined  the 
two  and  this  mixture  was  further  diluted  by  adding  one 
part  thereof  to  10  parts  of  water.  This  solution  is  then 
fed  into  a  generator  which  makes  the  foam.  The  foam  rises 
and  the  bottom  paddle  of  the  generator  just  touches  the 
solution. 

One  of  the  foam  generators  we  obtained  in  1929  and  the 
other  two  in  1930. 

We  have  not  used  the  foam  process  in  the  making  of 
gypsum  block  and  we  did  not  use  it  for  making  wallboard 
until  1929. 

A.  J.  Hoskin. 

A.  J.  Hoskin,  a  witness  called  on  behalf  of  the  parties 
Roos,  and  the  United  States  Gypsum  Company,  having 
been  duly  sworn,  did  testify  as  follows : 

Direct  examination. 

By  Mr.  Hansen: 

My  name  is  A.  J.  Hoskin,  my  age  63  and  I  reside  at  La 
Grange,  Illinois.  I  am  a  Consulting  Mining  Engineer 
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617  and  a  graduate  of  the  University  of  Wisconsin. 

I  have  the  Degrees  of  Bachelor  of  Science,  Me¬ 
chanical  Engineer,  and  Engineer  of  Mines.  I  have  been 
at  Mining  Engineering  for  42  years;  not  only  jn  practical 
experience,  but  I  have  taught  in  Mining  Schools  at  various 
times.  I  taught  in  the  Colorado  School  of  Mijnes  for  six 
vears,  at  the  University  of  Illinois  for  five  vears  and  at 
Purdue  University  for  2 years.  My  practical]  experience 
in  Mining  has  been  very  extensive  and  has  been]  continuous 
since  1890.  I  have  had  a  great  deal  of  experience  in  all 
phases  of  mining  and  I  am  familiar  with  the  beginning  of 
flotation.  My  attention  was  first  brought  to  flotation  about 
1891,  when  the  pioneer  inventor,  Mrs.  Eversoh,  was  en¬ 
deavoring  to  promote  her  discovery  of  flotation.  I  fol¬ 
lowed  her  case  very  closely  as  it  happened  that  my  chum 
and  room-mate  was  associated  with  her  and  I  wa|s  a  Mining 
Engineer  and  interested  in  such  a  development.  From  that 
time  on  I  kept  in  close  touch  with  everything  that  developed 
in  flotation;  and  nothing  ever  became  a  procesjs  commer¬ 
cially  as  it  was  superseded  in  a  few  years  by  better  proc¬ 
esses,  and  her  case  is  historic.  I 

Flotation  is  a  method  of  concentrating  valuable  minerals 
from  ores;  rejecting  the  non-valuable.  It  was  discovered 
that  certain  minerals  will  be  oiled  easily  while  other  min- 
erals  will  not  be  oiled,  and  that  if  the  oiled  minerals  can  be 
put  in  the  presence  of  bubbles  or  foam  they  will  attach 
themselves  to  the  bubbles;  and  that  principle  has  been 
utilized  in  the  various  inventions  for  flotation.  So  the 
process  of  flotation  simply  is  one  in  which  pulverized  ore, 
the  ore  being  pulverized  sufficiently  fine  to  free  the  differ¬ 
ent  minerals  from  one  another,  are  mixed  with  wjater,  with 
oil,  possibly  in  some  cases  other  chemicals,  and  jthe  whole 
thing  subjected  to  a  stirring  process  to  generate  a  froth. 
The  froth  is  intended  merely  to  be  generated  in  {he  water, 

•  w  I  / 

or  in  the  mixture — it  is  called  a  pulp — so  as  to  give  the  par¬ 
ticles  of  minerals  a  chance  to  attach  themselves  to 

618  these  bubbles  and  be  floated  to  the  surface]  and  then 
saved  and  collected.  The  non-valuable  minerals  will 

not  attach  themselves  to  these  bubbles  but  will  sihk  and  be 
rejected  as  tailings. 

I  have  seen  hundreds  of  these  flotation  processes.  I  have 
made  an  effort  to  visit,  I  guess  every  flotation  plant  in  the 


•> 

o 


6140  a 


520 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


West,  all  kinds  of  mines.  The  largest  plants  were  those  of 
the  copper  companies.  But  there  flotation  is  used  also  with 
other  types  of  base  metals  as  well  as  precious  metals.  I 
have  been  at  Anaconda  eight  or  ten  times.  That  was  a  sort 
of  proving  ground  for  different  kinds  of  processes  from 
1909  on.  Presumably  I  was  there  in  1922,  because  I  was 
making  a  practice  of  going  there  frequently.  I  saw  the 
Hyde  process  in  use  there  which  was  later  termed  a 
mineral-separator,  and  which  is  still  there.  I  am  very 
familiar  with  the  mineral  separation  process.  I  also  visited 
the  Utah  Copper  Company,  the  Chino  Copper  Company, 
the  Nevada  Consolidated  Company,  and  various  other  big 
copper  companies  in  the  Southwest  and  West. 

From  1905  to  1911  I  was  head  of  the  Mining  Department 
at  The  Colorado  School  of  Mines  at  Golden,  Colorado.  I 
went  to  the  Universitv  of  Illinois  as  research  associate,  but 
shortly  after  I  went  there  the  head  of  the  department  died, 
and  I  was  promoted  to  the  head  of  the  mining  school,  which 
is  a  department  of  the  College  of  Engineering  at  the  Uni¬ 
versitv  of  Illinois.  I  was  there  from  1921  to  1926.  At 
•> 

Purdue  University  I  was  research  associate.  I  was  en¬ 
gaged  there  part  time  in  research  work  and  the  rest  of  the 
time  I  was  in  the  mining  laboratory  in  charge  of  miner- 
alogv,  assaving  and  geologv,  and  also  at  laboratorv  work 
in  ore  dressing,  which  included  ore  flotation.  I  was  there 
from  1926  to  1929. 

The  froth  that  is  generated  in  a  flotation  machine  is  a 
very  unstable,  wet,  sloppy  sort  of  froth.  It  is  intended  only 
to  remain  long  enough  to  float  the  minerals  to  the  surface 
and  get  them  over  the  lip  of  the  machine,  and  then  the  de¬ 
sire  is  for  that  froth  to  break  down.  If  there  is  anv  diffi- 
cultv  encountered  in  that  froth  breaking  down  tliev  actually 
break  it  down  with  sprays  of  water;  so  the  practice  has 
been  to  make  as  unstable  froth  as  possible,  and  no  atten¬ 
tion  is  paid  to  what  size  the  bubble  is;  bubbles  may  be  all 
sizes  from  14"  up  to  2".  The  texture  of  the  froth  has 
nothing  to  do  with  it.  In  fact,  some  operators  believe  the 
coarser  the  bubbles  the  better  they  are.  It  is  just  a  matter 
of  personal  belief.  Some  operators  think  otherwise  but 
tliev  do  not  aim  to  get  a  uniform  texture.  Tliev  call  it  froth 
instead  of  foam.  It  is  wet  and  the  wetter  the  better. 

I  have  seen  the  operation  of  a  wallboard  machine 
wherein  the  wallboard  was  made  by  a  process  which 
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consists  in  first  making  a  tenacious  foam  and  then  mixing 
that  foam  with  gypsum.  I  saw  this  in  the  E^st  Chicago 
plant  of  the  United  States  Gypsum  Company,  i  Mr.  Roos 
took  me  to  the  plant  and  I  spent  considerable  time  the 
wallboard  plant  inspecting  the  manufacture  of  j  wallboard, 
paying  particular  attention  to  the  generation  ojf  the  foam 
in  the  Roos  machine.  I  was  greatly  surprised  when  I  saw 
the  foam.  I  had  expected  to  see  something  that!  resembled 
the  flotation.  This  was  last  September,  1931.  l[  was  quite 
surprised  to  find  that  this  did  not  resemble  anything  that  I 
had  ever  seen  in  flotation.  It  was  a  very  fine  grained,  close 
textured,  white  foam,  very  much  resembling  the  j  finest  sort 
of  lather  that  a  man  can  make  on  his  face  when  he  is  shav¬ 
ing.  I  could  handle  the  stuff  and  I  was  surprised  to  see 
how  tenacious  it  was.  I  could  hold  it  in  mv  hands  and  bring 
mv  hands  back  and  forth  and  the  stuff  would  work  back 
and  forth  like  a  piece  of  rubber.  It  was  tenacious.  I  took 
some  and  tested  it  for  specific  gravity.  j 

By  Mr.  Rose:  “This  is  objected  to  as  to  relevancy  and 
materiality.  This  testimony  regarding  the  froth  situation 
he  found  in  1931  is  too  far  removed  from  the  circumstances 
that  surround  this  alleged  invention  in  1922.  Roos’  testi- 
monv  was  that  he  invented  in  1922  and  he  built  this  foam 

•  i 

machine  along  in  May,  June  and  July,  1924.  Further, 
there  is  no  evidence  to  show  that  this  foam  that  tlie  witness 
saw  was  made  under  the  formula  of  the  invention  in  1922. 
Mr.  Roos  himself  has  testified  that  the  originaj  formula 
was  changed  somewhere  around  the  vear  1926  oil  the  vear 
1927.  This  witness  is  describing  a  foam  from  a|  foaming 
machine  which  he  saw  in  1931  and  if  the  purpose  is  to  have 
the  Court  draw  the  conclusion  that  that  was  the  kind  of  a 
foam  that  Roos  was  producing  in  1924,  or  that  he  produced 
in  1922,  it,  of  course,  would  be  absolutely  iincompe- 

620  tent,  and  irrelevant  for  that  purpose.  I,  therefore, 
move  that  the  testimonv  of  the  witness  bearing  on 

what  he  saw  in  1931,  so  far  as  a  foam-making  machine  is 
concerned,  be  stricken  from  the  record  as  too  rejnote,  in¬ 
competent,  irrelevant  and  immaterial.”  j 

621  “As  a  further  objection  to  the  testimony  j  there  is 
no  evidence  to  show  that  this  foam  which  thc^  witness 

on  the  stand  saw  was  made  under  the  formula  uhder  the 
invention  in  1922.  The  claim  in  the  suit,  so  far  ai  Roos  is 
concerned,  is  that  he  invented  in  1922;  that  he  h^d  a  ma- 

i 
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cliine  working  in  1924  making  this  foam,  apparently  under 

the  formulas  that  he  introduced  in  evidence  in  the  Patent 

Office  when  he  testified  to  his  exhibits.  Now,  Mr.  Roos 

himself  has  testified  that  the  original  formula  was  changed 

as  he  recollected  somewhere  around  the  vear  1926  or  the 

* 

year  1927.  That  formula  was  not  testified  to  because  I  did 
not  insist  upon  it.  Your  Honor  said  he  would  have  the 
answer  if  lie  insisted,  but  I  did  not.  Now  this  witness  is 
describing  a  foam  from  this  foaming  machine,  its  charac¬ 
teristics;  and  if  the  purpose  is  to  have  the  court  draw  the 
conclusion  that  that  was  the  kind  of  a  foam  that  Roos  was 
producing  in  1924,  or  that  he  produced  in  1922,  it,  of  course, 
would  be  absolutely  incompetent  and  irrelevant  for  that 
purpose.  ’  ’ 

Mr.  Hansen:  “The  issue  here  in  controversv  is  not 

* 

directed  to  ai  machine  or  to  the  chemical  formula  for  the 

making  of  a  foam.  The  record  before  the  Patent  Office  and 

the  testimonv  here  adduced  bv  Rice’s  witnesses  all  men- 

tioned  a  tenacious  foam,  a  fine  grain  foam;  and  I  am  merely 

using  this  witness  to  explain  to  the  Court  what  we  mean  by 

that  sort  of  foam;  also  to  testifv  to  the  difference  between 

this  kind  of  foam  and  the  foam  which  Rice’s  witnesses  have 

said  could  be  taken  from  the  flotation  art  and  immediatelv 

%> 

adapted  to  this  art.  I  think  the  testimony  has  a  great  deal 
of  bearing  on  this  case.” 

The  Court:  “The  motion  is  overruled  and  vou  mav  have 

»  • 

an  exception.” 

The  Witness:  I  wondered  if  it  would  be  possible  to  make 
a  flotation  machine  operate  so  as  to  produce  such  a  foam. 
I  knew  it  would  be  contrary  to  flotation  practice  to  generate 
such  a  foam,  but  I  did  not  know  whether  or  not  a  flotation 
machine  could  be  made  to  generate  such  a  foam. 

622  We  tested  this  foam  for  specific  gravity  or  weight. 

We  had  a  measure  that  was  used  there  in  the  labora¬ 
tory  at  the  University  and  holds  just  one-eighth  of  a  cubic 
foot.  I  filled  this  small  rectangular  six-inch  measure  with 
this  foam  and  weighed  it.  It  weighed  just  forty-nine  one- 
hundredths  of  a  pound  on  the  scales,  and  that  being  one- 
eighth  of  a  cubic  foot,  a  pound  of  the  material  would  have 
weighed  eight  times  that  which  is  just  a  little  bit  under  four 
pounds  per  cubic  foot;  and  I  was  told  that  is  the  standard 
specification  at  which  they  keep  their  foam  at  that  plant, 


523 


.7011 X  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AIJ-. 

! 

four  pounds  per  cubic  foot.  I  tested  the  foam  for  its 
tenacity.  I  could  handle  the  stuff  in  my  hand,  mold  it, 
squeeze  it  up,  and  pull  it  apart.  While  it  would  stick  to  my 
hand,  at.  the  same  time  when  I  removed  it  froip  my  hand 
my  hand  appeared  to  be  unusually  dry;  nothing  at  all  like 
it  would  be  if  I  was  handling  a  froth  from  a  flotation  ma- 
chine.  I  was  very  much  interested  in  its  dryness  and  its 
uniform  texture.  The  bubbles  were  so  small  that  vou  had 

I  w 

to  use  vour  eve  right  down  close  to  them  to  observe  the 
bubbles.  I  was  surprised  at  its  durability.  I  ihade  a  test 
of  the  foam  to  find  out  how  long  it  would  stand  pp  without 
turning  back  to  liquid.  I  got  a  small  wash  basin  full  of  the 
stuff  and  set  it  aside,  and  I  think  I  let  it  stand  for  two  or 
three  hours;  and  I  was  surprised  when  I  came  back  to  see 
that  most  of  it  was  still  intact.  I  had  expected  it  would  all 
turn  to  a  form  of  water  liquid;  but  I  was  greatly)  surprised 
to  see  that  it  had  not.  I  did  not  weigh  it  because!  there  was 
no  special  time  taken;  I  simply  observed  that  as  in  unusual 
property  of  foam  or  froth. 

This  foam  was  absolutelv  different  from  anvthing  I  ever 
saw  in  a  flotation  plant. 

In  1922,  in  the  flotation  process,  the  propeller  which 
caused  this  agitation  in  the  flotation  cells  had  to  ty?  near  the 
bottom  to  keep  them  stirred  up.  They  only  used  one  pro¬ 
peller  in  these  flotation  cells  and  there  must  no|  be  more 
than  one.  The  idea  in  flotation  is  only  to  keep  th<j  minerals 
stirred  up  from  the  bottom  and  the  bubbles  startj  from  the 
bottom.  This  propeller  was  very  much  like  the  propeller 
of  a  boat.  It  is  a  four-bladed  propeller.  The  propeller  was 
about  three  feet  from  the  top  of  the  flotation  cell  gs  used  in 
a  commercial  sized  plant  and  was  down  at  the  bottom  sub¬ 
merged  in  about  three  feet  of  water  in  the  flotation  cell.  A 
very  small  percentage  of  the  water  is  made  into  tfroth  in  a 
flotation  cell.  The  desire  is  only  to  produce  enough  froth 
to  catch  the  minerals  and  so  the  minerals  that  are 
saved  are  a  small  fraction  of  the  total  amount  of  o^e  that  is 
pulverized.  So  I  do  not  suppose  that  more  than  1|%  or  2% 
of  the  solution  is  actuallv  converted  into  a  froth.  The  Roos 
machine  is  totally  different  in  this  respect  and  is  [intended 
to  convert  all  the  liquid  to  foam  froth.  If  a  flotation  ma¬ 
chine  were  so  operated  as  to  convert  all  the  liquid  into 
froth  it  would  defeat  the  ends.  It  would  not  float. 
623  If,  instead  of  one  propeller  as  used  in  a  flotation  cell, 
a  series  of  propellers  were  used,  I  think  jit  would 
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defeat  the  very  purpose  of  the  machine.  The  idea  is  not  to 
break  up  that  original  froth  or  to  disturb  it  in  any  way. 
After  the  minerals  once  attach  themselves  to  these  bubbles 
thev  must  be  let  alone  until  these  bubbles  have  had  a  chance 
to  float  off  and  be  collected. 

I  never  heard  of  soap  bark  or  saponin  being  used  in  min¬ 
eral  flotation.  In  fact,  anything  soapy  would  be  a  disad¬ 
vantage  in  flotation. 

I  have  studied  the  matter  as  to  whether  anv  of  the  various 

* 

flotation  cells  could  have  been  used  as  a  substitute  for  this 
foam  generator  of  Boos’,  which  I  saw  at  the  Chicago  plant. 
I  am  familiar  with  all  the  different  types  of  flotation  ma¬ 
chines.  I  have  followed  their  inceptions  and  developments. 
I  have  used  them.1  I  have  concluded  that  if  there  is  anv  ma- 
chine  at  all  that  would  do  this  work  it  would  be  one  of  the 
mineral  separation  type.  This  is  the  type  that  is  in  use  at 
Anaconda  and  it  was  used  at  Anaconda  in  1922. 

I  heard  the  testimony  of  Mr.  Van  Sicklen  yesterday  and 
I  have  seen  some  of  the  machines  concerning  which  he  testi¬ 
fied.  These  machines  that  were  in  use  at  Anaconda  in  1922, 
concerning  which  Mr.  Van  Sicklen  testified,  are  known 
generally  as  the  mineral  separation  type  of  machine.  There 
was  a  good  deal  of  litigation  years  ago  between  different 
inventors,  and  they  finally  sold  their  rights  to  one  company 
that  was  known  as  the  Mineral  Separation  Company  that 
controlled  that  type  of  machine  with  the  vertical  shaft  and 
the  impeller  in  the  bottom.  That  was  the  kind  of  machine 
that  was  in  use  at  Anaconda  in  1922. 


The  chart  which  has  just  been  exhibited  to  me  by  the  at¬ 
torney  for  Roos  and  the  United  States  Gypsum  Company 
shows  a  cross-section  diagram  of  the  mineral  separation 
type  of  machine.  It  is  a  sketch  not  in  detail.  This  is  the 
same  type  of  machine  used  in  Anaconda  only  this  chart 
does  not  go  into  detail.  There  are  some  valves  and  things 
left  off  here. 


624  After  I  witnessed  the  operation  of  this  wallboard 
machine  at  the  plant  of  the  Gypsum  Company  I 
wanted  to  make  some  laboratory  tests  and  I  knew  that  in  my 
laboratory  down  at  Purdue,  where  I  had  been,  I  had  one  of 
these  mineral  separation  machines,  the  very  machine  I 
thought  would  do  the  work,  if  any;  and  I  was  accorded 
privileges  there.  I  went  down  there  and  spent  a  good  deal 
of  time  with  the  machine  of  which  this  chart  is  just  a  rough 
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sketch,  a  cross-section.  It  is  a  two-compartmenjt  machine; 
one  compartment  known  as  the  agitation  compartment  and 
the  other  compartment  known  as  a  settling  compjartment  or 
sometimes  called  the  spitzkasten.  The  agitation  compart¬ 
ment  is  lettered  ‘ 4 1  ’  \  The  spitzkasten  is  lettered', 4  4  J  ’  \  The 
center  of  the  agitation  compartment  is  a  shaft  lpounted  on 
bearings  at  the  top  above  all  of  the  operations  and  driven 
by  any  type  of  motor.  In  this  case  I  had  an  electrical  motor 
which  I  could  vary  the  speed  of  as  I  desired,  'there  were 
quite  a  number  of  pulleys  that  I  could  also  use.  The  motor 
is  lettered  44E”.  The  pulley  is  lettered  44  F”.  The  shaft 
is  lettered  “G”.  In  practice  the  pulverized  ore,  mixed  with 
water  and  oil,  is  fed  in  a  pipe  and  simply  dropped  right  in 
over  the  edge  of  the  machine  here  down  to  this i point  (in¬ 
dicating),  and  the  level  is  maintained  at  about  thijs  elevation 
44  X”,  where  the  discharge  lip  at  this  end  terminates.  That 
is  as  high  as  the  solution  can  stand  without  overflowing. 
The  lip  is  known  as  “M”.  The  impeller  is  rotated  in  such 
a  way  as  to  cause  an  ascending  action  in  here  (indicating) 
and  the  fluid,  the  pulp,  is  caused  to  circulate  and  go  through 
a  port  4  4  Iv  ”,  and  if  there  is  any  foam  or  froth  it  liajs  a  chance 
to  rise  here  (indicating),  while  the  other  parts, j  the  pulp, 
has  a  chance  to  descend  and  return  through  Port  ’4  4L”  back 
to  resume  the  cycle.  It  goes  over  and  over.  In  the  com¬ 
mercial  plant  these  are  inset  in  series,  one  aftev  another. 
After  this  has  gone  through  in  cycle  here  (indicating)  it 
discharges  from  the  bottom  of  this  into  the  next]  cell,  and 
so  forth.  In  the  laboratory  set  it  is  worked  more  in 
625  a  batch  rather  than  continuously,  and  we  simply  op¬ 
erate  this  a  few  minutes,  long  enough  to  enjipty  what 
would  be  done  in  a  commercial  machine  and  th(}n  shut  it 
down.  In  a  commercial  machine  this  froth  accumulates 
here  (indicating)  and  is  either  skimmed  off  or  jnaturally 
flows  off,  and  it  contains  the  valuable  minerals.  | 

I  went  down  to  the  laboratory  at  Purdue  University  where 
this  machine  was  located  because  I  knew  I  could  have  the 
use  of  this  machine  and  I  wanted  to  sec  if  I  could  piake  this 
machine  generate  a  foam  similar  to  that  generated  in  the 
Roos  machine.  Mr.  Roos  had  provided  me  with  some  of 
the  ingredients  for  making  the  solution  and  gave  me  the 
specifications.  The  first  thing  I  did  was  to  mike  up  a 
standard  solution  of  soap-bark.  I  used  this  machine.  I 
filled  the  machine  up  to  the  lip  with  the  solution  a^  it  would 
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be  in  normal  practice,  up  to  the  pipe  end,  and  operated  the 
machine  at  all  sorts  of  speeds,  from  a  thousand  to  three 
thousand  revolutions  a  minute.  I  could  not  get  any  per¬ 
ceptible  froth  at  all.  I  could  not  get  any  sort  of  froth  that 
I  could  either  handle  or  measure.  I  tried  reversing  the 
thing,  running  it  backwards,  so  as  to  get  a  descending 
column  here  on  the  chart  (indicating),  thinking  possibly 
my  trouble  was  that  I  was  trapping  the  froth  here  (indicat¬ 
ing)  and  not  letting  it  have  a  chance ;  but  I  did  not  have  any 
more  luck.  I  then  blew  a  piece  of  glass  tubing  “B”,  feed 
with  a  funnel  “A”  at  the  upper  end  and  fed  it  in  such  a 
wav  that  it  would  reach  to  the  bottom  in  one  corner  of  the 
cell.  I  thought  I  could  perhaps  copy  the  operation  of  the 
Roos  machine  if  I  could  feed  mv  solution  in  here  on  the 
chart  (indicating)  very  slowly  and  maintain  the  height  of 
it  just  about  at  the  heighth  of  the  impeller  “H”.  I  rigged 
up  an  apparatus  with  slow  but  uniform  speed,  letting  the 
liquid,  a  standard  solution,  drip  in  just  fast  enough  to  be 
able  to  generate  froth  here  through  tube  “B”.  I  succeeded 
in  that  way  in  getting  considerable  froth.  I  was 

626  mighty  careful  not  to  ever  let  that  thing  get  sub- 
merged.  If  it  once  got  submerged  the  thing  was 

through  and  could  not  be  revived.  I  succeeded  in  that  wav 

in  getting  several  samples  of  the  foam,  but  they  were  all 

wet;  thev  were  not  tenacious;  they  were  heavy.  I  did  not 

get  anything  at  all  that  suited  me.  So  we  thought  maybe 

the  reason  was  it  was  not  getting  enough  air  down  in  here 

on  the  chart  (indicating).  Then  I  took  another  glass  tube, 

“C”  and  bent  it  in  such  a  way  that  when  the  machine  was 

in  operation  the  vortex  that  is  created  at  the  center  of  the 

bottom  would  suck  air  in  from  the  outside.  It  did  not  seem 

to  make  anv  difference.  I  had  thought  it  would  make  a  dif- 

ference,  but  I  concluded  that  enough  air  had  alreadv  been 

getting  in  through  this  other  pipe  and  that  no  more  could 

be  taken,  and  that  the  only  way  to  get  more  air  into  the 

mixture  would  be  to  have  more  impellers  put  on  the  shaft. 

When  that  froth  is  once  generated  there  is  no  chance  of 

getting  any  more  air  in  it.  I  did  not  get  anything  at  all  that 

was  satisfactory  or  anv  where  near  satisfactory. 

*  *  « 

627  This  froth  in  texture  was  heterogeneous  big 
bubbles  and  little  bubbles;  it  was  wet  and  sloppy. 

It  would  not  last  any  time  at  all.  Take  some  out  and  set 
it  in  a  pan  and  in  a  few  minutes  it  was  all  water  again. 
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It  was  not  satisfactory  in  any  respect  for  plaster  board  use 
as  I  had  seen  it  at  the  plant. 

I  then  made  up  a  solution  of  double  strength.  That  is, 
I  used  twice  as  much  soap-bark  as  the  specifications  called 
for.  It  did  not  make  a  bit  of  difference.  I  tried  a  triple 
strength  and  it  did  not  make  any  difference.  There  was  no 
use  using  those  strengths  because  that  would  ^e  econom¬ 
ically  prohibitive.  So  I  decided  I  could  not  do  anything 
with  soap-bark.  I  also  tried  all  sorts  of  speedjs.  I  think 
perhaps  the  results  that  came  nearest  were  ardund  about 
1800  but  they  were  not  satisfactory  at  all.  jl  tried  all 
speeds  from  1000  to  3000.  I  guess  I  must  ha\ie  been  ten 
davs  working  on  this  research. 

628  In  this  chart  to  which  I  have  referred  land  which 
is  marked  “For  Identification  Roos’  Exhibit  No. 
36,”  “A’ ’  is  the  funnel  attached  to  the  feed  end  of  Tube  B, 
which  itself  was  a  tube  that  I  made  and  which  is  not  a 
standard  part  of  a  flotation  machine;  I  introduced  that 
Tube  B  in  an  effort  to  simulate  the  action  ^n  a  Roos 
machine  by  introducing  the  liquid  at  the  bottom  of  the 
machine  in  a  controlled  way.  “G”  is  the  shaft  on  which 
the  impeller  II  is  attached.  “I”  is  intended  to  represent 
the  agitation  compartment.  It  is  called  a  cell  or  a  com¬ 
partment.  Those  terms  are  synonymous.  “D”  is  the  pipe 
into  which  this  mixed  ore,  water  and  oil,  is  introduced. 
The  element  “F”  is  a  pulley  attached  to  the  impeller  shaft. 
It  is  a  horizontal  pulley  with  three  faces  to  it  so  they  would 
get  three  speeds.  “E”  is  a  variable  speed  motor,  and  it 
also  had  a  three  face  pulley  on  it  so  it  was  possible  to  get 
any  sort  of  speed  you  wished  at  the  shaft  “G.  “C”  is 

the  glass  tube  that  I  blew  and  bent;  not  a  part  of  a  stand¬ 
ard  equipment;  but  in  an  effort  to  introduce  mord  air  down 
underneath  the  impeller  where  there  would  be  the  natural 
vortex  created  when  the  impeller  was  revolving^  “C”  is 
similar  to  the  mechanism  in  the  Roos  cell  which  is  used  for 
the  introduction  of  air  into  the  Roos  cell.  The  jartist  has 
given  two  letters  to  the  same  element.  The  other  “C”  is 
the  lower  end  of  that  same  tube.  “K”  is  what  is  known  as 
the  upper  port  between  the  two  compartments,  and  “L”  is 
the  lower  port.  “  J  ”  represents  the  settling  coifipartment 
or  spitzkasten.  “M”  is  the  lip  of  the  machine  ^vhere  the 
concentrate  is  skimmed  off.  When  I  say  wher^  the  con¬ 
centrate  is  skimmed  off,  that  is  where  the  froth  carrying 
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the  mineral  particles  is  supposed  to  be  ejected  from  this 
apparatus.  “N”  is  the  level  that  is  maintained  constantly 
for  the  liquid.  It  cannot  get  in  here  (indicating)  on  ac¬ 
count  of  the  edge  of  the  lip.  The  liquid  is  maintained  at 
level  “X”  on  both  cells.  The  liquid  is  maintained  at 
level  “X”  on  the  flotation  cell  for  flotation  work. 

In  the  Roos  cell  the  froth  and  foam  would  rise  clear  to 
the  top  of  the  cell.  There  would  be  no  compartments  here 
on  the  chart  (indicating).  It  would  be  a  single  cell  and  the 
foam  would  rise  clear  to  the  top  and  be  discharged.  In 
Roos’s  machine  the  liquid  simply  touches  the  lowest  im¬ 
peller.  I  have  never  seen  a  flotation  cell  with  more  than 
one  impeller.  >  They  have  been  tried,  however,  and  dis¬ 
carded.  Neither  have  I  ever  seen  a  flotation  cell  in  which  a 
disk  shape  rather  than  a  screw  shape  or  boat  propellor 
shape  was  used.  A  disk  would  not  do.  You  have  to  keep 
the  mineral  stirred  up.  If  you  stop  that  thing  a  minute 
these  heavy  minerals  would  stav  down  in  there  and  choke 

mt  •> 

that  thing.  You  have  to  keep  them  constantly  rising  in 
suspension. 

A  replica  or  reproduction  of  the  chart  above  referred  to 
entered  in  evidence  as  Roos’s  Exhibit  No.  36. 

It  is  mv  conviction  that  there  is  no  flotation  machine 
* 

made  that  will  do  the  work  or  that  can  be  made  to  make  a 
foam  of  the  character  I  saw  at  the  Gypsum  Corn- 

629  pany’s  plant,  and  I  would  not  believe  anybody  that 
told  me  that  he  had  done  it.  That  is,  I  mean  to  say 

I  do  not  think  it  could  be  adapted  for  such  work.  I  tried 
to  adapt  it. 

630  In  my  experiments  at  Purdue  University,  I  used 
other  solutions  in  order  to  ascertain  what  foam,  if 

any,  I  could  procure  from  this  mineral  separation  cell.  I 
was  furnished  a  formula  for  producing  the  solution  as  now 
used  by  the  United  States  Gypsum  Company  commercially, 
and  I  went  through  the  same  series  of  experiments  to  get 
a  foam  with  that  solution.  I  could  not  see  any  material 
difference  between  the  results  I  got  with  soap  bark  and 
with  anv  other  solution. 

I  have  studied  the  drawings  in  evidence  as  Roos’s  Ex¬ 
hibit  No.  16  and  am  familiar  with  its  operation.  It  was 
because  of  this  study  of  it  that  I  drew  the  conclusion  that 
any  type  of  flotation  machine  could  do  the  work,  especially 
of  the  mineral  separation  type. 
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631  Mr.  Hansen:  To  explain  why  the  re^t  of  this 
examination  is  of  the  character  it  is,  w'e  |are  using 
this  witness  as  an  expert  in  the  flotation  art,  to  consider  a 
number  of  patents  which  were  introduced  by  the  plaintiff 
Rice  through  his  witness  Marshall,  and  asking  him  to  go 
through  these  patents  very  briefly,  to  ascertain  \fhether  or 
not  any  of  the  apparatus  disclosed,  by  those  patents  will  be 
suitable  for  this  purpose.  If  you  will  recall,  in  June  Mr. 
Marshall  went  through  a  group  of  these,  saying!  that  they 
resembled  the  machine  in  Roos  Exhibit  16. 

Patent  No.  272,324  is  an  invention  for  conserving  starch 
slime,  to  be  made  into  feed  for  livestock.  I  would  not  say 
it  has  any  application  to  this  art. 

Patent  No.  370,335  is  what  I  would  call  a  batch  mixer,  for 
use  in  bakeries,  mixing  cakes  and  eggs ;  also  used  |for  chem¬ 
icals,  but  it  could  not  make  a  dry  foam. 

Patent  No.  370,629  I  call  a  batch  mixer  fo^*  mortar. 
There  is  no  aerial  ion  intended. 

Patent  No.  418,728  is  merely  a  device  for  djisting  off 
flour  on  the  apron  of  a  machine  in  a  biscuit  factory.  It 
has  no  application  to  this  art  of  making  foam. 

By  Mr.  Hansen:  “I  would  like  to  interpose  a  jstatement 
here,  to  the  effect  that  these  patents  are  those  included  in 
Rice's  stipulated  Exhibit  1),  the  patents  that  this  witness 
is  now  testifying  to.” 


The  Witness:  Patent  No.  515,463  is  a  device  fjn*  mixing 
mortar,  a  screw  conveyor.  There  is  no  acreation  jat  all  and 
it  would  not  generate  foam.  There  is  not  any  foam  used  in 
any  of  these  machines  which  1  have  testified  concerning. 

Patent  No.  519,599  is  another  mortar  mixer  that  has  a 
peculiar  function  of  de-aereating  the  mixture  rather  than 
ae renting  it,  contrary  to  the  practice  in  making  f<jam. 

Patent  No.  660,845  is  Edison’s  device  for  mixing  dry 


materials  only  and  it  has  no  application  to  this  art. 
632  Patent  No.  821,790  is  a  concrete  mixer,  j  It  is  not 
a  frothing  device  in  any  sense  and  has  no  applica¬ 


tion  to  this  art. 


Patent  No.  1,054,765  is  a  device  for  dehydrating  edible 
substances  for  drying  foods.  It  has  no  application  what¬ 
ever;  just  the  opposite. 

Patent  No.  1,070,798  is  a  screw  conveyor  concrete  mixer 
which  could  not  produce  any  foam. 


! 

I 


i 
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Patent  No.  1,215,560  is  also  a  concrete  mixer.  In  a  por¬ 
tion  of  this  invention  it  is  claimed  that  it  can  be  built  in 
duplex  form  rather  than  single,  but  it  has  no  application  in 
this  art  of  making  foam. 

Patent  No.  1,456,858  is  a  blender  or  mixer  for  dry  mate¬ 
rials.  It  has  no  application  to  this  art. 

Patent  No.  654,024  is  a  machine  for  making  plaster  board 
and  has  not  anything  to  do  with  making  foam.  I  do  not 
think  it  is  involved  in  making  foam  at  all. 

Patent  No.  1,124,855  is  an  early  Callow  type  of  flotation 

machine  which  has  been  discarded.  It  was  intended  onlv 

* 

to  make  a  very  temporary  froth. 

Patent  No.  1,140,702  is  a  machine  for  making  concrete 
tile  and  it  has  nothing  to  do  with  the  making  of  foam. 

Patent  No.  249,256  is  a  device  for  boiling  soap.  It  is  a 
soap  mixer,  but  not  a  frother. 

I  cannot  sav  that  there  is  a  single  resemblance  between 
the  patents  which  I  have  just  testified  concerning  and  which 
are  contained  in  Rice’s  stipulated  Exhibit  “D,”  and  Roos’s 
Exhibit  No.  16.  I  do  not  see  how  anv  one  of  these  machines 
could  approach  the  function  of  making  a  foam  of  the  char¬ 
acter  I  have  described  in  connection  with  my  experiments 
conducted  at  Purdue  University  where  I  attempted  to  simu¬ 
late  the  foam  which  I  saw  in  the  East  Chicago  plant  of  the 
United  States  Gypsum  Company. 

In  my  opinion  none  of  these  machines  in  combina- 
633  tion,  without  the  use  of  the  inventors  faculty,  would 
serve  the  purpose  of  making  a  foam  of  the  character 
above  described. 

Mr.  Rose:  “That  is  objected  to  as  incompetent,  irrele¬ 
vant  and  immaterial  and  also  as  calling  for  a  conclusion 
in  the  matter  that  involves  the  element  of  anv  man’s  own 
mind  and  experience,  and,  therefore,  the  opinion  of  the  wit¬ 
ness  would  have  no  bearing  whatever  on  what  may  have 
been  in  the  mind  of  Allison  or  his  knowledge  of  the  flota¬ 
tion  art  when  he  went  to  the  gypsum  plant  in  March,  1924.” 

The  Court:  “You  may  answer  it.  You  have  your  ex¬ 
ception.” 

Mr.  Hansen :  I  object  to  any  other  patents  being  admitted 
and  comprised  in  Rice’s  Exhibit  “D”  other  than  the  pat¬ 
ents  referred  to  during  the  testimony. 

The  Court:  “I  will  consider  the  whole  of  Rice’s  Exhibit 
“D”  as  being  in  evidence  and  will  allow  you,  if  you  wish,  to 
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have  your  witnesses  examined  and  give  an  opinioi^  with  re¬ 
spect  to  those  patents  contained  therein  which  jhave  not 
been  referred  to.” 

634  Cross-examination. 

Bv  Mr.  Rose: 

* 

I  am  somewhat  familiar  with  the  chemistry  of  cement 
and  gypsum  but  I  would  not  say  that  I  am  an  expert  at  all. 
I  never  had  practice  in  it.  I  am  not  familiar  with  the  me¬ 
chanical  equipment  that  is  used  in  the  mixing  oj  gypsum 
products.  I  am  familiar  with  the  laboratory  sizes 
of  the  form  of  equipment  which  the  Abbey  Engineering 
Company  put  out  with  respect  to  mixers.  I  am  not  fa¬ 
miliar  with  the  machinery  by  name  which  is  put  out  by  the 
Alburger  Chemical  Machinery  Company,  neither!  do  I  re¬ 
member  by  name  the  machinery  put  out  by  the  ^Ubright- 
Neale  Company,  nor  the  mixers  made  by  Bethlehem 
Foundry  and  Machine  Company,  nor  those  ma4e  by  the 
A.  W.  Straub  Company  or  their  product,  nor  the  equip¬ 
ment  made  by  the  D.  R.  Sperry  Company.  I  may  jknow  the 
equipment  but  not  by  that  name.  I  am  familiar  ivith  com¬ 
panies  that  make  mining  machinery  and  equipment.  Those 
which  you  refer  to  are  chemical  industries.  T[he  Com¬ 
panies  which  make  mining  machinery  with  which  1 1  am  fa¬ 
miliar  do  not  make  bubble  machines. 

I  examined  the  Gypsum  Company  machine  in|  Septem¬ 
ber,  1931  but  I  did  not  inspect  the  interior  of  the  foam 
generator.  I  did  not  see  the  interior  of  it.  The  foam  gen¬ 
erator  was  perhaps  two  feet  in  diameter,  being  cylindrical, 
as  I  remember  it,  and  perhaps  30  inches  high.  I  do  not 
know  what  it  had  on  the  inside  of  it.  When  I  testified  con¬ 
cerning  the  number  of  paddles  it  had  or  whether  it  had 
any  paddles  my  knowledge  was  based  upon  the  !  drawing, 
Roos's  Exhibit  Xo.  l(i.  1  do  not  know  whether  there  were 
baffles  inside  the  cell  which  I  saw  the  outside  of  lor  not  as 
I  did  not  see  inside  of  it.  There  was  air  injected  into  the 
generating  tank  at  the  bottom  and  came  up  through  the 
liquid.  This  feature  of  injecting  air  into  a  generating  plant 
is  found  in  flotation. 

I  found  when  I  got  looking  into  this  bubble  process  used 
with  gypsum  that  they  wanted  to  do  something  dif- 

635  ferent  than  was  desired  in  mineral  flotation.  In¬ 
stead  of  beating  up  a  great  mass  of  liquid  and  hav- 
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ing  a  paddle  down  in  the  liquid  to  stir  dirt  up  and  minerals 
their  purpose  was  to  get  a  tenacious  dry  foam.  This  foam 
would  boil  up  in  the  generating  cell  and  then  there  would 
be  multiple  paddles  which  would  beat  this  foam  as  it  rose  to 
the  top  of  the  cell.  So  what  they  did  in  their  process  was 
just  the  opposite  from  what  Anaconda  did.  It  is  not  the 
same  type  of  machinery. 

In  both  the  flotation  process  as  used  at  Anaconda,  and  in 
the  foam  process  as  used  with  gypsum  you  had  a  cell  with 
a  shaft  running  through  it  and  a  paddle  on  the  shaft  to 
create  the  foam.  Likewise  in  both  the  flotation  process  and 
the  gypsum  foam  process  air  was  injected.  At  the  gypsum 
plant  they  were  naturally  not  trying  to  extract  minerals 
but  were  trying  to  do  the  very  opposite  which  was  accom¬ 
plished  by  the  Anaconda  flotation  process.  In  other  words, 
the  purposes  which  they  were  trying  to  achieve  at  the  two 
places  were  opposite  of  each  other.  What  they  did  was  to 
take  this  generating  cell,  with  its  shaft,  and  instead  of  a 
lot  of  liquid  they  used  a  little  bit,  and  instead  of  stirring 
up  the  liquid  all  the  time,  they  made  the  foam  and  kept 
beating  it.  It  is  possible  that  the  first  bubbles  made  were 
large  and  the  succeeding  agitation  executed  by  additional 
paddles  on  the  shaft,  cut  them  up  into  smaller  and  finer 
ones,  and  gave  a  chance  for  any  excess  water  in  the  first 
froth  to  be  converted  into  fine  foam.  In  other  words,  in 
applying  this  piece  of  apparatus  to  gypsum,  they  created  a 
foam  and  then  tliev  continued  to  beat  it  to  get  it  uniform  in 
size,  that  is  to  get  the  bubbles  small,  so  that  they  would 
have  a  small  tenacious  bubble  that  would  stand  the  cement 
mixing. 

It  has  been  testified  in  this  case  that  in  March,  1924  Mr. 
Allison,  who  had  worked  at  the  laboratory  at  Anaconda 
and  was  familiar  with  their  process,  was  employed  by  the 
Gypsum  Company  and  he  went  from  Anaconda  to  the  Gyp¬ 
sum  Company.  Then  it  developed  from  his  testimony  that 
after  he  had  been  there  for  a  few  weeks,  as  he  stated, 
636  getting  to  understand  gypsum  and  this  foam  busi¬ 
ness,  he  and  Mr.  Roos  worked  on  a  machine,  this  ma¬ 
chine  Roos’s  Exhibit  No.  16,  of  which  I  have  seen  the  draw¬ 
ing,  and  the  machine  shown  in  the  drawing  was  the  result. 

I  would  not  sav  under  such  circumstances  that  Mr.  Allison 

•> 

would  not  carr\t  to  this  new  problem  ideas  which  he  would 
get  from  familiarity  with  the  flotation  process  used  at 
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Anaconda.  I  would  say  that  any  man  would  uiilize  what 
knowledge  he  had,  if  he  wanted  to  bring  out  a  new  inven¬ 
tion.  I  certainly  would  not  say  that  if  a  man  in  Allison’s 
case  were  told,  for  instance,  by  the  Gypsum  Company,  “We 
have  to  have  a  tenacious  bubble,  and  a  uniform  bubble,  and 
a  bubble  that  will  stand  mixing”,  that  knowledge  and  ex¬ 
perience  which  he  brought  with  him  from  Anaconda  would 
be  worth  nothing  in  working  out  that  problem,  assuming 
that  Mr.  Allison,  as  he  testified,  had  some  knojvvledge  of 
flotation  at  Anaconda,  but  I  do  not  know  what  p,ny  other 
man  would  do.  If  I  as  an  expert  had  that  question  in  front 
of  me  my  mind  would  have  gone  to  an  egg  beater,  or  a 
malted  milk  mixer,  but  if  I  had  just  come  from  Anaconda, 
and  was  familiar  with  their  flotation,  the  first  thipg  I  might 
have  done  would  have  been  to  see  how  I  could  'shift  that 
flotation  apparatus  to  meet  this  new  problem.  I  do  not 
look  upon  a  flotation  machine  as  a  foamer  at  all.  !l  call  it  a 
frother.  But  whether  a  thing  is  foam  or  froth  is  all  a  mat¬ 
ter  of  degree.  The  flotation  process  in  use  at  Anaconda 
was  a  bubble  process  such  as  was  made  by  a  mjachine  as 
shown  on  this  chart  Boos’  Exhibit  No.  36,  which  I  have 
heretofore  testified  concerning. 

Q.  “And  what  are  bubbles  but  foam?”  A.  “Froth, 
nothing  like  the  foam  they  use.’.’ 

637  Q.  We  are  not  talking  about  the  foam  they  used  in 
this  machine.  I  conceded  to  you  that  nobody  con¬ 
tends  that  a  foam  or  froth  such  as  was  used  at  ^naconda 
would  have  served  this  purpose,  but,  as  I  understand  your 
exhibit,  and  your  testimony,  you  bring  in  a  very[  nice  ex¬ 
hibit  here,  which  shows  a  section  of  this  Anaconda  ma¬ 
chine,  but  there  is  nobody  in  this  case,  so  far  a$  I  know, 
contending  that  that  machine  would  make  a  foam  such  as 
was  needed  in  the  Gypsum  Company,  but  it  was  a  foaming 
machine,  was  it  not,  or  a  frothing  machine?  A.  jYes. 

I 

638  I  have  not  had  any  experience  in  making  a  tena¬ 
cious  foam. 

I  have  never  designed  any  mixing  machinery  of  any  kind. 
I  buy  it.  In  1922  you  could  buy  all  kinds  of  mixing  ma¬ 
chinery  in  the  market.  This  machinery  could  be'  immedi¬ 
ately  adapted  to  most  any  kind  of  mixing  use. 

Before  attempting  to  make  foam  in  the  flotation!  machine 
at  Purdue  University  I  washed  the  machine  out  \fith  com- 
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mon  water  to  get  it  clean  so  that  there  could  be  no  contami¬ 
nation  in  the  solution.  I  did  not,  however,  use  any  alkali. 
Oil  had  been  used  in  this  machine  by  the  students  who  used 
oil  to  float  the  minerals.  It  is  true  that  the  least  trace  of 
oil  would  destroy  any  foam  I  attempted  to  make  from  soap. 
You  can  tell,  however,  when  a  piece  of  metal  has  oil  on  it 
and  this  was  not  oiled  at  all.  I  was  careful  about  it.  I 
know  that.  I  did  not,  however  wash  it  out  with  any  alkali. 
I  do  not  think  there  had  been  any  oil  used  in  the  experi¬ 
ments  just  before  I  went  there.  They  use  other  chemicals 
now. 

639  Q.  Well,  you  did  not  think,  did  you,  when  you 
started  in  with  this  Exhibit  36,  that  the  machinery 
represented  here  would  make  a  bubble  that  you  could  make 
a  cementitious  mixture  with  ?  A.  I  do  not  know. 

Q.  What  was  your  opinion  before  you  started  ?  A.  I  was 
open  minded.  I  said  I  did  not  know.  I  was  going  to  find 
out  whether  it  would.  I  was  rather  expecting  I  would  be 
able  to  make  a  foam  with  it. 

Q.  In  the  first  place,  you  saw  the  paddle  way  down  at  the 
bottom  of  the  liquid?  A.  Yes. 

Q.  And  you  had  how  much  fluid  above  the  top  of  the 
paddle?  A.  Clear  up  to  there  (indicating  on  chart). 

Q.  What  would  that  be,  about?  A.  That  was  about  six 
or  seven  inches. 

Q.  Therefore,  you  had  a  situation  at  the  start  from  the 
very  way  that  was  rigged  out  that  by  revolving  that  paddle 
down  on  the  foam,  vou  would  kill  the  foam  vou  made?  A. 
Yes,  that  is,  using  the  machine  as  a  flotation  machine. 

Q.  But  if  I  have  a  machine,  an  automobile  or  any  kind  of 
a  machine,  and  I  want  to  take  the  motor  of  it  or  a  certain 
part  of  it  and  hitch  it  to  something  else,  do  1  not  make 
the  necessary  changes  to  adapt  it  to  a  new  purpose?  A.  It 
is  not  an  automobile  then. 

Q.  We  are  not  interested  in  that.  A.  Yes,  but  you  are 
trying  to  convert  this  into  something  else. 

Q.  Our  testimony  is  to  the  effect  that  this  contrivance 
was  adapted  to  the  new  use.  That  is  what  Mr.  Van  Siclen 
testified  to  vesterdav.  A.  Entirely  different  art. 

Q.  Well,  maybe  so,  but  is  it  not  so  that  when  you  get  dis¬ 
tinguishing  arts  in  your  mind,  the  mental  processes  cross 
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the  arts,  don’t  they — cross  and  recross  the  art^?  Haven’t 
you  found  that  to  be  so  ?  A.  Surely. 

Q.  So  that  all  we  are  seeking  to  prove  in  thisj  case  is  that 
Allison  had  knowledge  of  this  situation  and  it,  was  a  very 
nice  readaptation  of  those  various  elements  pf  that  ma¬ 
chine  to  a  new  process,  was  it  not?  A.  This  type  of  machine 
was  never  designed  to  make  foam. 

Q.  Absolutely.  You  are  absolutely  correct  about  that. 
A.  It  took  a  different  machine  altogether  to  mgke  foam. 

Q.  This  machine  was  designed  to  make  a  froth?  A.  Yes. 

Q.  To  your  mind,  would  not  that  suggest  readiapting  it  to 
the  other  purpose,  if  you  wanted  to  make  something  else? 
A.  Well,  it  might  amount  to  so  modifying  it  tbat  it  loses 
its  whole  character.  j 

I  did  not  inspect  closely  the  measuring  deyice  on  the 
Roos  machine,  Roos’s  Exhibit  No.  16,  because!  I  was  not 
interested  in  it.  I  was  only  interested  in  the  jgeneration 
of  the  foam.  I  was  interested  in  seeing  how  the 

640  solution  entered  the  generating  cell,  ho\y  the  foam 
issued  and  was  measured  and  delivered  toj  the  stucco 

and  mixed  with  it.  j 

I  cannot  answer  the  question,  4  4  Was  there  anything  novel 
about  the  shaft  of  the  generator  on  the  Roos  machine,  Ex¬ 
hibit  No.  16  with  its  three  or  four  paddles?”  | 

The  generator  shown  in  the  picture  on  pages  £0  and  21, 
to  the  left  of  the  page,  of  the  September,  1922  is|sue  of  the 
Journal  of  Industrial  and  Chemical  Engineering,  Rice’s 
Exhibit  0,  looks  like  a  mixer.  I  do  not  jaiow  that 

641  whether  it  would  make  any  foam.  I  see  oil  this  pic¬ 
ture  a  vertical  shaft,  with  a  number  of  impellers  on 

it.  The  paddles  are  separated  on  the  shaft  and  there  are 
three  paddles  on  the  shaft,  one  being  near  the  bottom,  the 
next  one  being  midway  and  the  next  one  near  tpe  top.  I 
would  not  undertake  to  say  how  it  performed  uptil.  I  saw 
it  work.  That  machine  does  not  look  to  me  as  though  you 
might  make  foam  with  it.  I  would  mix  chemical's  with  it. 

If  I  was  looking  for  something  to  make  foam  after  the 
manner  of  the  generating  chamber  of  the  machine,  Roos’s 
Exhibit  No.  16,  and  if  I  was  trying  to  design  some  ma- 

35 — 6140a 
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chine  to  do  it,  I  would  look  through  such  things  as  the  Jour¬ 
nal  of  Industrial  and  Chemical  Engineering,  Rice’s  Exhibit 
0,  to  see  what  was  available  on  the  market. 

Speaking  of  the  phenomena  of  surface  tension  it  is  true 
that  if  vou  coat  a  bubble  with  mineral  it  is  a  little  harder 
to  puncture  the  bubble.  In  flotation  we  add  reagents,  as 
they  are  called,  to  stiffen  the  bubble,  but  not  too  much. 
Some  kinds  of  oil  are  called  reagents. 

Anybody  who  is  familiar  with  flotation  and  who  gets  sud¬ 
denly  lifted  from  that  art  over  into  the  gypsum  art  would 
find  a  problem  in  the  stiffening  of  foam,  but  he  would  have 
a  background  in  flotation.  It  does  not  surprise  me  that 
Mr.  Allison  who  was  asked  the  question  on  page  321  of  the 
record:  “Did  you  get  this  idea  of  adding  gypsum” — that 
is  to  the  bubble — “from  your  previous  employment  at  the 
Anaconda?”,  answered  it  bv  stating,  “Oh  ves”.  Neither 
would  it  surprise  me  that,  coming  from  Anaconda,  and  find¬ 
ing  the  problem  of  the  machine  to  make  a  foam  still  un¬ 
solved,  apparently,  at  the  Gypsum  Company,  Allison  would 
immediately  adapt  his  knowledge  of  flotation  machinery 
and  change  it  around  to  this  new  situation  and  solve  the 
problem.  It  is  not  strange  to  me  that  he  would  use  his 
previous  knowledge  at  Anaconda  to  help  work  out  that 
problem.  Anybody  would  naturally  do  this. 

When  I  testified  on  direct  examination  concerning  the 
patents  contained  in  Rice’s  Exhibit  D,  and  which  all 
642  relate  to  machines,  I  was  considering  only  the  foam 
generator,  Figure  4  of  Roos’s  Exhibit  No.  16.  I  did 
not  examine  Roos’s  Exhibit  No.  16  with  respect  to  these 
various  patents  in  Rice’s  Exhibit  D  with  relation  to  the 
mechanical  equivalents  of  the  features  of  the  entire  ma¬ 
chine  Roos’s  Exhibit  No.  16,  other  than  the  foam  generator, 
Figure  4.  I  thought  the  patents  contained  in  Rice’s  Ex¬ 
hibit  D  were  submitted  as  being  devices  that  might  generate 
foam.  It  was  my  understanding  that  all  my  testimony 
about  these  patents  is  based  on  the  proposition  that  the  ma¬ 
chines  shown  in  these  patents  could  be  used  for  generating 
foam.  I  did  not  mean  to  sav  in  mv  testimonv  that  these 
patents,  Rice’s  Exhibit  D,  did  not  support,  or  amplify  or 
are  kindred  to  the  other  features  of  the  machine,  Roos’s 
Exhibit  No.  16.  It  is,  therefore,  understood  that  the  only 
machine  I  had  reference  to  in  my  prior  testimony  concern¬ 
ing  the  patents  contained  in  Rice’s  Exhibit  D  was  the  foam 
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cell,  Figure  4  of  Roos’s  Exhibit  16  and  that  I  did  not  mean 
to  convey  the  idea  that  the  patents  contained  in  Rice’s  Ex¬ 
hibit  D  do  not  relate,  or  show  any  of  the  features  of  the 
rest  of  the  machine,  Roos’s  Exhibit  No.  16. 

It  is  usual  and  customary  for  a  mechanical  engineer,  or 
one  who  is  seeking  to  construct  a  machine  for  a  cjertain  use, 
to  seek  expert  advice  from  those  who  are  skilled  in  the 
art,  of  that  sort  of  thing.  I  know  from  my  experience  as 
a  mechanical  engineer,  that  in  1922,  there  were  many  con¬ 
cerns  in  this  country  that  made  special  forms  of  Equipment. 

It  was  customary  in  1922  for  one  who  needed  certain  forms 

* 

of  equipment  or  machinery  to  write  to  conceriis  and  tell 
them  just  what  was  wanted;  and  thereby  get  their  advice 
and  help  in  the  building  of  that  sort  of  thing.  Most  manu¬ 
facturing  companies  in  this  country  in  1922  jliat  made 
small  jobs,  advertised  in  these  engineering  magazines  that 
they  were  ready  to  assist  in  the  development  anjd  working- 
out  of  the  machines  to  meet  particular  problems,  i 

643  Redirect  examination. 

Bv  Mr.  Hansen:  ! 

i 

I  placed  the  flotation  cell  which  is  illustrated  in  the  draw¬ 
ing  Roos’  Exhibit  No.  36  in  the  laboratory  at  Purdue  Uni¬ 
versity  in  the  Winter  of  1927  and  1928.  ! 

| 

Philip  C.  Huntlv.  j 

I 

Philip  C.  Huntly,  a  witness  called  on  behalf  of  the  par¬ 
ties  Roos  and  the  United  States  Gypsum  Company,  being 
duly  sworn,  did  testify  as  follows : 

Direct  examination. 

Bv  Mr.  Hansen: 

My  name  is  Philip  C.  Huntly,  my  age  47,  and  I  reside  in 
Riverside,  Illinois.  I  am  Associate  Professor  iiji  Experi¬ 
mental  Engineering  at  the  Armour  Institute  of  Technology 
at  3300  Federal  Street,  Chicago.  I  have  been  at  tli|o  Armour 
Institute  for  18  years.  Prior  to  that  time  I  worked  as  Con¬ 
sulting  Engineer  with  Hedrick  &  Cochran  in  Kansai  City  and 
with  Morgan,  Newguard  in  Chicago.  I  worked  for  the  Chi¬ 
cago,  Burlington  &  Quincy  Railroad,  the  Chicago,  Milwaukee 
&  St.  Paul  Railroad,  and  I  taught  at  the  University  of  Ar- 


538 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


kansas  for  about  four  or  five  years.  During  the  time  that  I 
worked  for  these  companies  I  was  engaged  in  the  design  of 
reinforced  concrete  and  steel.  I  am  a  technical  graduate 
from  the  University  of  Arkansas,  having  taken  a  Civil 
Engineering  course  at  that  institution.  At  the  Armour 
Institute  I  have  charge  of  the  material  laboratory,  that  is, 
construction  materials  as  applied  to  buildings;  and  also  I 
do  consulting  work  and  testing  work  for  manufacturing 
concerns.  A.  I  have  done  work  for  the  Wabash  Railroad, 
the  C.  &  E.  I.,  the  C.  &  A.,  the  Chicago  &  Northwestern,  the 
Illinois  Central,  the  General  Electric,  Westinghouse,  Stand¬ 
ard  Oil  of  Indiana,  Armour  &  Company,  Swift  &  Company, 
U.  S.  Gypsum,  Universal  Gypsum,  a  gypsum  company  up 
in  Canada — Caladonia,  whatever  their  name  is;  the  Cana¬ 
dian  Gypsum  and  Alabastine  Company,  located  at  Cala¬ 
donia.  I  have  done  work  for  Graham,  Anderson,  Probst 
and  White,  architects  in  the  city;  Holaboard  &  Roach, 
architects;  the  Chicago  Paving  Contractors’  Association, 
and  various  other  concerns.  I  have  done  work  for  the  Uni¬ 
versal  Portland,  the  Atlas,  Portland  Cement  Association, 
and  I  think  for  Marquette,  cement  companies.  I  am  a  mem¬ 
ber  of  the  American  Society  for  Steel  Treating  and  the 
American  Concrete  Institute.  I  was  employed  by  the  Chi¬ 
cago  Paving  Contractors’  Association  to  check  the  pave¬ 
ments  they  put  in  the  streets  of  the  city  to  see  whether  they 
complied  with  the  specifications  or  not.  I  drew  one 
644  cylinder  from  every  thousand  square  yards  in  each 
contract.  We  took  out  altogether  about  eight  or  nine 
hundred  cylinders,  that  is,  cores.  We  drill  a  hole  right 
through  the  pavement,  and  then  test  those.  We  run  com¬ 
pression  tests  on  these  cylinders.  I  got  the  specifications 
from  the  engineering  department  of  the  City  of  Chicago 
that  the  pavement  was  poured  under,  and  cast  control 
cylinders,  making  a  mix  as  near  as  possible  to  the  specifica¬ 
tions.  These  then  were  aged  for  7  days,  28  days,  six 
months,  and  one  year,  and  tested  at  these  ages  to  compare 
with  the  cylinders  which  I  took  from  the  pavement  that 
had  been  already  laid. 

Mr.  Rose:  “I  object  to  this  as  being  irrelevant,  incom¬ 
petent  and  immaterial.  As  I  understand  the  witness  they 
were  testing  paving  material.  The  issue  before  this  Court 
is  whether  a  test  on  a  cylinder  taken  from  the  same  mix 
used  to  make  the  product  here  in  question  is  a  proper,  usual 
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and  customary  laboratory  test  employed  for  testing  a  new 
product  which  has  never  before  been  placed  in  Actual  use. 
I  cannot  see  that  this  testimony  bears  on  that  issue  at  an.” 

The  Court:  “He  may  answer.” 

Exception  noted. 

The  Witness :  I  do  concrete  testing  for  Swift  &j  Company 
and  Armour  &  Company.  I  am  doing  some  nojw  for  the 
Standard  Oil  of  Indiana,  on  building  work,  as  thp  building 
progresses.  It  is  the  usual  practice,  when  a  concrete  build¬ 
ing  is  started,  to  take  control  cylinders  from  th4  footings. 

Mr.  Rose:  “This  testimony  is  objected  to  as  being  im¬ 
material.  Mr.  Roos  made  a  new’  block  out  of  a  newf  material. 
Neither  the  block  nor  the  cylinder  from  the  same  mix  were 
in  evidence  but  he  just  testified  concerning  them.  He  testi¬ 
fied  that  he  did  break  the  cylinders  but  did  nolt  test  the 
block.  The  controversy  and  the  issue,  therefore, 
645  is  w’hether  a  test  on  a  cylinder,  where  a  person  is 
going  to  make  a  newr  kind  of  block,  was  the  usual, 
proper  and  customary  laboratory  test  to  test  |the  block 
itself.  There  is  no  basis  for  the  Court  to  draw  ajny  proper 
deductions  from  this  testimony  because  there  is|  no  testi¬ 
mony  concerning  v’hat  kind  of  material  the  witness  was 
testing,  and  further,  whether  that  material  was  hew  or  old 
in  the  trade,  etc.” 

The  Court:  “The  testimony  may  be  taken  foif  the  gen¬ 
eral  purpose  of  showing  the  experience  of  this  witness  and 
of  qualifying  this  witness  as  an  expert  for  the  purpose  of 
following  it  with  testimony  concerning  his  experiments  with 
gypsum.” 

Exception  noted. 

After  control  cylinders  are  taken  from  the  footings  the 
columns  and  the  basement  are  poured  and  then  control 
cylinders  are  taken  from  the  columns  and  the  floot  slabs  on 
up  until  the  building  is  finished,  these  control  cylinders  be¬ 
ing  tested  to  get  the  quality  of  the  material  in  the  building. 
These  control  cylinders  are  6"  in  diameter  and  12"  long 
and  are  cast  from  the  mix  as  it  is  poured.  Compression 
tests  are  run  on  these  cylinders  in  a  standard  compression 
machine.  The  total  load  is  recorded  and  this  tot^l  load  is 
divided  by  the  area  giving  us  the  pounds  per  square  inch. 
This  information  gives  us  the  quality  of  the  material  which 


540 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


they  are  putting  into  the  building.  These  are  the  only 
tests  we  make.  .  In  mortar  work,  when  we  are  testing  with 
cement  or  sand,  we  use  cylinders  2"  in  diameter  and  4" 
in  length.  Compression  tests  are  likewise  run  on  these 
cylinders.  These  tests  are  run  for  the  purpose  of  determin¬ 
ing  whether  the  sand  and  cement  are  good  or  bad.  That  is 
the  usual  test  on  it. 

I  have  tested  block  or  gypsum  tile  products  for  the  United 
States  Gypsum  Company,  Universal  Gypsum,  Calumet 
Chemical,  and  different  purchasers  that  bring  in  different 
kinds  of  tile  or  block.  I  run  compression  tests  on  these  tile. 
I  made  my  first  gypsum  test  in  1916.  I  never  made  any 
transverse  tests  on  gypsum  tile  or  block.  I  can 
646  visualize,  however,  what  those  tests  would  be.  I  have 
tested  cellular  gypsum  products,  first  for  a  man 
named  Ashenhurst,  if  I  remember  correctly,  in  1918  or 
1919, 1  am  not  quite  positive  which.  He  was  experimenting 
at  that  time  with  cellular  gypsum,  made  by  adding  a  chemi¬ 
cal  to  his  gypsum,  then  adding  water  and  causing  the  gas 
to  go  off,  resulting  in  cellular  gypsum.  Mr.  Ashenhurst 
came  to  mv  laboratory  and  asked  me  if  I  would  make  the 
compression  test  on  some  blocks  he  had,  and  some  cvlinders, 
which  I  did. 

Mr.  Rose:  “I  object  to  the  testimony  as  to  what  this  wit¬ 
ness  himself  did  in  1918  about  some  products  with* which  we 
are  not  interested  in  this  suit.” 

Exception  noted. 

The  Witness  i:  These  blocks  and  cvlinders  were  of  cellular 
gypsum  character.  Mr.  Ashenhurst ’s  material  was  known 
in  the  art  as  “Insulex”.  I  have  done  some  work  on  gypsum 
material  for  the  Calumet  Chemical  Company.  I  believe 
that  the  name  of  their  block  which  I  tested  was  “Inter¬ 
state”.  I  made  compression  tests  on  cylinders  and  cubes 
of  this  Ashenhurst  material.  These  cvlinders  were  2"  in 
diameter  and  4"  in  length. 

Mr.  Rose:  “I  object  to  the  answer  as  irrelevant,  incom¬ 
petent  and  immaterial  and  ask  that  it  be  stricken  from  the 
record.” 

The  Court:  “It  may  stand.” 

Exception  noted. 

The  Witness :  I  first  saw  a  printed  copy  of  the  formula, 
Roos’  Exhibit  No.  5,  on  February  6, 1932.  Mr.  Roos  asked 
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me  to  make  up  some  cylinders  and  tile  according  to  this  Ex¬ 
hibit  No.  5.  This  I  did.  ! 

Mr.  Rose:  “This  is  objected  to  as  incompetent!  irrelevant 
and  immaterial.  If  the  purpose  is  to  show  that  the  witness 
on  the  stand  made  product  under  Roos’  Exhibit  No.  5  on  or 
about  February  6,  1932,  for  the  purpose  of  thereafter  test¬ 
ing  them  in  order  to  show  that  the  product  wpuld  stand 
tests  under  the  law  it  is  objected  to  as  irrelevant,  in- 
647  competent  and  immaterial  for  the  reasop  that  tests 
must  be  made  at  the  time.  Tests  made  vears  later, 
using  a  formula  which  mav  have  been  in  existence  vears 

W  %  I  «/ 

before,  cannot  be  introduced  for  the  purpose  of  showing  a 
reduction  to  practice  at  the  time  the  formulp  was  first 
made.” 

i 

The  Court:  “It  might,  however,  support  testimony  as  to 
the  early  experiments.  However  it  may  go  in  fojr  whatever 
worth  it  mav  have.” 

Exception  noted. 

The  Witness:  The  materials  which  I  used  in  jnaking  up 
these  cvlinders  and  tile  under  the  formula.  Rods’  Exhibit 
No.  5,  were  shipped  to  me  by  the  United  States  Gypsum 
Company  from  Fort  Dodge.  The  tile  molds  likewise  were 
sent  to  me  from  Fort  Dodge.  I  have  cylinder  m|}lds  in  my 
laboratory.  The  saponin  and  gum  arabic  I  purchased  from 
the  E.  H.  Sargeant  Company  of  Chicago.  Then}  were  two 
kinds  of  gypsum  sent  to  me  from  Fort  Dodge.  One  kind 
was  marked  “First  settle”  and  the  other  marked  “Ari- 
dize”. 

Q.  What  did  you  proceed  to  do  with  these  materials?  A. 
Followed  the  instructions  as  laid  down  in  Roos’  Exhibit  5, 
and  cast  my  cylinders  and  tile.  After  that  procedure — 

mav  I  refer  to  mv  note  book? 

*  ^ 

Q.  Yes.  A.  (Referring.)  For  the  92  consistency - 

Q.  What  do  you  mean  by  “92  consistency”?  A.  The 
ratio  of  the  water  and  plaster,  by  weight. 

Q.  That  is,  you  take  92  c.  c.  of  water?  A.  100  c.  c.  of 
water;  92  pounds  of  plaster  and  100  pounds  of  water. 

That  is  what  I  call  92  consistency.  I  used  8  grams  of 
saponin  and  8  grams  of  gum  arabic  powders,  dissolving 
those  in  400  c.  c.  of  water  from  which  my  foam  was  made. 
Then  I  weighed  out  32.2  pounds  of  water  in  one  tub  and  35 
pounds  of  the  “First  settle”  in  the  other.  The  foam  was 
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added  to  the  water  and  then  the  plaster  was  added  to  the 
foam  and  water.  I  made  the  foam  by  taking  400  c.  c.  of  the 
solution  in  a  pan  and  beating  it  with  an  egg  beater.  I  got 
a  very  tenacious,  strong  foam  which  did  not  break  down. 
I  mixed  this  foam  with  the  water  and  mixed  the  paster  in 
it  and  stirred  them  all  together.  After  I  thought  it  was 
thoroughly  mixed,  I  cast  one  tile  and  some  cylinders.  Then 
I  made  three  mixes  of  that  kind,  making  three  tile  and  cyl¬ 
inders  from  each  mix.  I  think  I  made  12  cylinders  and  three 

tile  of  the  92  c.  c.  consistency.  I  then  waited  about  thirty 

*  » 

minutes  until  after  it  had  set  and  then  removed  the 
648  tile  and  the  cylinders  from  the  molds  and  then  took 
their  wet  weights.  I  then  cast  some  more  tile  and 
cylinders  out  of  an  82  consistency  making  two  mixes  and 
cast  one  tile  and  four  cylinders  from  each  mix.  I  then  took 
the  wet  weights  of  these  tile  and  cylinders  after  thev  had 
set.  Next  I  used  a  62  consistency  using  the  “aridize” 
plaster,  making  two  mixes  and  one  tile  and  four  cylinders 
from  each  mix,  removing  them  from  the  molds,  and  then 
taking  their  wet  weights.  These  tile  which  I  made  were 
hollow  tile  4"  wide,  12"  high  and  30"  long.  This  tile  is 
known  in  the  art  as  an  envelope  band  partition  tile.  I  took 
the  wet  weights  immediately  and  after  thev  were  dried  to 
a  constant  weight  I  took  their  dry  weights.  I  have  a  record 
of  all  these  weights.  I  then  tested  three  cylinders  from 
each  mix  and  two  tile  from  each  mix.  In  testing  the  cvlin- 
ders  the  ends  were  rubbed  to  take  off  the  high  spots  and  I 
made  the  compression  tests  on  the  cylinders  and  the  tile. 
Twelve  inch  sections  were  taken  from  each  tile,  giving  us 
two  tests  on  each  tile  and  the  high  spots  were  knocked  off 
the  pieces  and  the  compression  tests  were  made  on  these  12" 
sections.  I  made  these  compression  tests  in  my  laboratory 
at  the  Armour  Institute.  I  used  a  60,000  Olsen  Universal 
testing  machine.  The  readings  from  this  machine  are  re¬ 
corded  in  mv  notebook. 

* 

Roos’  Exhibit  No.  37  is  the  first  non-load  bearing  parti¬ 
tion  tile  that  I  cast. 

Mr.  Rose:  “Counsel  for  Rice  objects  to  the  introduction 
of  the  tile,  Roos’  Exhibit  No.  37,  as  being  irrelevant,  im¬ 
material  and  incompetent  in  the  case,  the  same  having  been 
made  in  1932  bv  the  witness.” 

The  Court:  “I  make  the  same  ruling.” 

Exception  noted. 
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The  Witness:  This  tile  Roos’  Exhibit  No.  37  is;  of  the  92 
consistency  made  by  the  use  of  saponin  and  gunj  arabic  as 
a  foaming  solution  and  “ First  settle”  as  plaster j  In  mak¬ 
ing  this  tile  I  was  following  the  instructions  con- 

649  tained  on  Roos’  Exhibit  No.  5  as  shown  oijt  page  338 
of  the  Patent  Office  Record  under  “1-B”,jthe  lower 

two,  marked  “Consistency  92”.  The  wet  weight  of  this 
tile  was  48.4  pounds  and  the  dry  weight  29.75  pounds.  I 
have  placed  my  initials  and  the  dry  and  wet  weights  on  the 
tile,  Roos’  Exhibit  No.  37. 

Mr.  Rose:  “Could  it  be  understood  that  I  halve  a  gen¬ 
eral  objection  to  all  this  testimony?” 

The  Court:  “Yes.”  | 

The  Witness :  I  made  four  cylinders  from  the  jsame  mix 
from  which  I  made  the  tile,  Roos’  Exhibit  No.  37.  i  I  got  the 
wet  weights  and  the  dry  weights  on  these  cylinders  and 
after  breaking  them  I  took  the  total  load.  I  onl^  weighed 
three  of  them  and  their  weights  were  273,  270  and  271 
grams  per  cylinder.  The  dry  weights  were  16$,  168  and 
166  grams.  I  then  tested  these  cylinders  for  compression. 
The  data  which  I  have  from  this  test  is  the  compression 
strength  per  cylinder,  and  also  by  dividing  by  the  area  I 
get  the  pounds  per  square  inch.  The  pounds  pbr  square 
inch  as  shown  In*  this  test  on  the  cvlinders  wa^  637,646, 
and  669.  *  '  , 

I  cut  12-inch  specimens  of  the  two  other  tile  which  were 
made  identical  with  the  tile,  Roos’  Exhibit  No.  37  \  and  then 
tested  these  12-inch  specimens  of  tile  for  compression.  The 
compression  on  the  first  tile  from  this  mix  waS  202  and 
180  pounds  per  square  inch,  gross  area.  The  tjotal  com¬ 
pression  value  of  the  whole  tile  would  be  120  jimes  202 
or  120  times  180.  There  are  120  square  inches  on  jthe  whole 
tile.  In  the  first  one  we  would  have  202  timeis  130,  or 
26,260.  In  the  other  tile  I  got  compressional  values  of 
163  and  159,  gross  area,  that  is  the  total  area,  taking  the 
whole  tile.  If  we  should  use  the  net  area,  we  would  use  the 
thickness  of  the  two  side  walls  times  their  length:  Tile  of 
this  nature  are  used  as  partition  tile.  If  you  Ranted  to 
divide  this  room  into  two  rooms  you  could  use  this  par¬ 
tition  tile,  building  it  up  from  the  floor  to  the  ceiling. 

650  This  is  what  is  known  as  a  non-load  bearing  par¬ 
tition  tile. 
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A  factor  of  safety  of  at  least  six  should  be  used  in  mak¬ 
ing  use  of  a  tile  of  the  character  of  Roos’  Exhibit  No.  37. 
My  test  on  this  tile  shows  that  one  could  build  a  wall  636 
feet  high  of  such  tile  before  crushing  the  bottom  tile.  The 
factor  of  safety  of  this  tile  would  be  53.  This  is  a  very 
ample  factor  of  safety  in  building  construction  for  a  non¬ 
load  bearing  wall.  The  factor  of  safety  in  a  concrete 
structure  is  four,  that  is  for  average  building  work. 

Compression  is  the  recognized  test  for  testing  gypsum 
products  for  non-load  bearing  materials. 

Mr.  Rose:  This  is  objected  to  as  irrelevant,  incompetent 
and  immaterial.  I  object  to  the  competence  of  the  witness 
to  answer  the  question. 

The  Court:  The  answer  may  remain  in  the  record  and 
vou  mav  have  vour  exception. 

The  Witness :  A  compression  test  on  tile  was  the  recog¬ 
nized  test  in  1922  on  non-load  bearing  gypsum  products. 
By  this  I  mean  that  the  compression  test  for  this  purpose 
was  made  on  the  tile  only.  The  testing  of  the  cylinders 
was  to  get  the  quality  of  the  mix.  From  the  quality  of  the 
mix  I  ascertained,  from  engineering  experience,  the  qual¬ 
ity  of  the  tile  or  block  which  we  were  making  from  the 
mix.  By  the  quality  of  the  mix  I  mean  the  compression 
strength.  We  did  not  use  the  tensile  strength. 

The  tile,  Roos’  Exhibit  No.  37,  offered  in  evidence. 

Mr.  Rose:  This  offer  is  objected  to  for  the  reason  that 
the  test  was  an  ex  parte  test.  There  is  no  evidence  in  the 
record  to  show  that  the  plaster  from  which  this  tile  was 
made  was  the  same  plaster  used  by  Roos  in  1922.  The 
data  notes  covering  the  construction  of  the  tile  have 
651  not  been  offered,  and  the  exhibit  is  objected  to  gen¬ 
erally  as  being  irrelevant,  incompetent  and  immate¬ 
rial.  As  a  further  objection,  the  experiment  comes  too 
late,  it  being  offered  for  the  purpose  of  showing  the  work¬ 
ability  of  Roos’  Exhibit  No.  5.  Roos  was  given  a  reduc¬ 
tion  to  practice  in  the  Patent  Office  on  what  he  did  in  1922, 
not  on  what  he  did  in  1932.  The  exhibit  is  further  ob¬ 
jected  to  because  it  was  not  given  the  usual,  customary 
laboratory  tests  that  were  in  vogue  in  1922  under  the  evi- 
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dence  introduced.  There  is  no  evidence  to  shojv  that  they 
crushed  a  wet  tile. 

The  Court :  “It  may  be  received,  and  you  ma|  have  your 
exception.” 

Cross-examination. 


By  Mr.  Rose : 

In  making  the  test  on  the  Chicago  pavements,  which  I 
testified  to  on  my  direct  examination,  I  followed  the  stand¬ 
ard  test  set  up  by  the  American  Society  for  Testing  Ma¬ 
terials  in  1927  or  1928.  Such  tests,  however,  w|ere  not  the 
tests  for  testing  gypsum  tile.  When  you  are  pouring  a 
wall  of  concrete  the  only  way  you  can  test  yoiir  material 
is  to  take  some  part  of  that  mix  and  make  some  kind  of  a 
briquette  or  something  out  of  it  because  you  hale  no  block 
to  test. 

Referring  to  page  19  of  Rice’s  Exhibit  N,  entitled 
“Standard  for  Gypsum  Block,”  and  the  w’ord  “strength” 
on  that  page,  I  was  not  familiar  with  the  standard  require¬ 
ment  of  the  Underwriters  as  to  Gypsum  block  in  1922.  I 
do  not  use  their  specifications.  I  suppose  that  the  Under¬ 
writers  were  serving  the  United  States  Gypsum  Company. 
The  specifications  that  I  try  to  follow  are  the  specifications 
of  the  A.  S.  T.  M.  My  recollection  is  that  the  S.  T.  M. 
had  a  standard  in  1922  for  blocks  dry.  That  is  the  only 
way  I  have  ever  tested  a  block.  To  the  best  of  my  remem¬ 
brance  it  was  the  standard  all  through,  and  still  is. 

Page  19  of  the  Underwriters’  Laboratories  jPamphlet, 
Rice’s  Exhibit  N,  at  the  bottom  thereof  say^:  “Block 


completely  saturated  to  be  at  least  50  per  cent  of  its  normal 
strength.”  This  means  exactly  what  it  says.  £y  normal 
strength  I  should  judge  from  the  wording  of  it  that  this 
means  when  the  block  is  dry.  Up  above,  concerning  the 
weight,  it  is  stated  that  blocks  which  are  normally  dry 
should  weigh  as  follows  and  then  it  gives  a  tablje  showing 
the  size  of  the  block  and  what  the  compression  strength 
dry  should  be.  At  the  bottom  of  the  page  as  abjrve  stated 
it  specifies  what  the  compression  strength  -when  j  saturated 
with  -water  should  be  and  what  it  should  be  wheh  dry.  It 
states  the  compression  strength  of  the  block  or  tile  when 


546 


ERIK  C.  BAYER  VS.  JOES  A.  RICE  EX  AL. 


wet  should  be  at  least  50%  of  its  normal  strength 
652  when  dry.  The  only  interpretation  one  could  put  on 
this  test  is  that  you  would  take  the  compression 
strength  of  the  tile  dry  and  then  after  it  had  been  thor¬ 
oughly  saturated  with  water  you  would  take  the  compres¬ 
sion  strength  of  the  tile  wet.  It  says  that  the  tile  would 
be  satisfactory  if  the  compression  value  of  the  tile  when 
wet  was  at  least  50%  of  what  it  was  when  dry. 

I  did  not  test  the  plaster  that  was  sent  to  me  by  the  Gyp¬ 
sum  Company  for  use  in  making  the  tile,  Roos’  Exhibit  37, 
at  all.  I  do  not,  therefore,  know  what  was  in  it. 

When  I  did  this  testing  I  did  not  test  the  whole  tile. 

I  would  say  that  the  material  in  the  paper-covered  block, 
Roos’  Exhibit  No.  10,  is  the  same  material  as  is  contained  in 
the  tile,  Roos’  Exhibit  No.  37,  concerning  which  I  have 
testified. 

Redirect  examination. 

Bv  Mr.  Hansen : 

Unless  I  first  saw  Roos’  Exhibit  10  the  other  day,  this  is 
the  first  time  I  ever  saw  it. 

The  bags  which  I  received  from  the  United  States  Gyp¬ 
sum  Company  and  which  contained  the  plaster  from  which 
I  made  the  tile,  Roos’  Exhibit  No.  37,  and  those  other  tile, 
were  marked.  The  burlap  bags  were  marked  on  the  outside 
“United  States  Gypsum  Company”  and  the  paper  bag  in¬ 
side  had  a  tag  on  it  marked  “aridized”  or  “First  settle” — 
that  is,  one  bag  was  tagged  “First  settle”  and  the  other 
was  tagged  “Aridize”. 

The  tile,  Roos’  Exhibit  No.  37,  shows  29.75  drv.  That 
would  make  a  density  of  around  48  or  50  pounds  per  cubic 
foot.  I  think  it  would  be  about  that.  The  testimonv  with 
respect  to  the  block,  Roos’  Exhibit  No.  10,  shows  that  the 
density  of  the  material  contained  therein  weighs  27.5  pounds 
per  cubic  foot.  With  that  information  before  me,  I  would 
not  say  that  the  density  of  Roos’  Exhibit  No.  10  was  the 
same  as  the  density  of  the  material  contained  in  Roos’  Ex¬ 
hibit  No.  37.  In  calculating  the  density  of  Roos’  Exhibit 
No.  37,  I  considered  the  core  holes;  you  subtract  the  core 
holes  from  the  gross  volume.  I  do  not  remember  exactly 
what  I  found  the  density  of  the  block,  Roos’  Exhibit  No.  37, 
to  be.  It  was  around  50  pounds ;  between  40  and  50. 
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Bv  Mr.  Rose: 

When  I  broke  the  blocks  that  I  broke,  they  broke  in  com¬ 
pression.  The  first  crack,  due  to  misalignment  when  test¬ 
ing  most  blocks,  causes  the  web  to  break,  and  thpn  the  block 
fails  in  compressional  sheer.  This  happened  in  most  blocks 
and  that  is  what  happened  with  the  block  thpt  I  tested. 
I  do  not  recognize  any  breakage  in  tension  of  ai  block,  only 
compression.  It  is  true  that  the  effect  of  the  cjircular  core 
holes  at  the  top  of  the  block  cause  an  arching  effect  when 
pressure  is  applied  to  the  top  and  throw  extra  stress  on  the 
inside  of  the  wall  here  (indicating)  which  if  they  are  per¬ 
fectly  parallel  will  cause  extra  stress  on  the  inside  and 
cause  a  sheer  in  this  direction  (indicating).  Re- 
053  &  653a  gardless  of  this  effect,  however,  I  think  I  can  de¬ 
termine  the  factor  of  safetv  of  a  tile  with  cores 

* 

by  a  test  on  a  cylinder  because  of  the  experience  I  have  had 
with  gypsum  which  would  enable  me  to  tell  whether  the  tile 
would  be  able  to  stand  the  weight  of  the  partition  or  not. 

I  don’t  know  as  I  never  analyzed  it  but  I  db  not  think 
that  the  standard  gypsum  tile  in  1922  had  saponjin  and  gum 
arabic  powders  in  it  as  are  contained  in  this  block,  Roos’ 
Exhibit  No.  37.  I  had  tested  cellular  gypsum  before  but  I 
wouldn’t  say  it  was  made  out  of  a  tenacious  foam,  but  I  had 
tested  gypsum  that  had  glue  in  it.  The  standard  gypsum 
tile  in  1922  was  supposed  to  have  been  made  out  of  straight 
gypsum  and  plaster  and  stucco  with  the  addition  that  I 
found  some  had  shavings  and  sawdust  in  themj  The  tile, 
Roos’  Exhibit  No.  37,  however,  has  no  shavings  |or  sawdust 
in  it.  It  contains  gum  arabic  and  saponin  in  sm^ll  amounts 
and  is  made  with  a  tenacious  foam  which  was  made  by  me¬ 
chanical  means.  When  I  refer  to  cellular  gypsum  with  which 
I  had  had  experience  before,  I  was  speaking  about  a  ma¬ 
terial  which  was  made  some  years  ago  by  placing  chemicals 
right  in  the  main  mass,  these  chemicals  creating  ^  gas  which 
gas  caused  a  porous  product.  That  was  made!  by  an  en¬ 
tirely  different  process  from  that  employed  by;  me  in  the 
making  of  the  tile,  Roos’  Exhibit  No.  37.  One  is  chemical 
and  the  other  is  mechanical.  By  this  mechanical  process  a 
tenacious  foam  is  made  out  of  these  substances  which  finally 
get  into  the  slurry.  When  I  said  I  have  had  sjome  expe- 
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rience  in  cellular  gypsum  in  1918,  this  cellular  gypsum  was 
made  by  chemicals  which  produced  a  gas. 

654  Q.  Do  I  understand  you  to  say  that  the  difference 
in  the  consistency  of  this  block,  Exhibit  37,  and  the 

standard  block  which  was  made  in  1922  under  a  different 

process,  and  with  materials  not  in  it  that  are  in  this,  would 

make  no  difference  to  you  in  determining  how  much  strength 

it  would  stand?  A.  I  would  onlv  take  into  consideration 

* 

the  strength  of  mv  cylinders  and  the  density  of  mv  block. 

Q.  You  do  not  know  what  the  density  of  your  block  is 
under  this  new  material,  do  you?  I  would  weigh  it. 

Q.  But  you  do  not  know  where  the  bubbles  are?  You  do 
not  know  how  evenly  distributed  they  are?  A.  If  you  make 
up  a  sample  and  break  it  and  see  where  the  bubbles  are 
uniform  by  handmade,  the  first  time  you  had  ever  used  it, 
you  would  from  practice  naturally  assume  that  a  machine 
made  would  be  much  more  uniform  than  a  handmade  first 
operated  by  an  egg  beater. 

Q.  Would  you  know?  A.  In  engineering,  yes,  we  would 
sav  we  know ;  but  on  the  stand  vou  would  not  swear  to  it. 

Q.  It  would  be  your  practice,  then,  if  you  had  created  a 
block,  for  instance,  out  of  new  material  under  a  new  proc¬ 
ess,  not  to  give  that  block  any  test  ?  A.  Yes ;  I  would  have 

mv  control  cylinders. 

*  » 

Q.  Outside  of  the  cylinders  you  would  not  give  it  any 
test  vourself?  A.  I  would  test  mv  quality  of  the  mix. 

Q.  But  you  would  not  test  the  block?  A.  Not  unless  I 
wanted  to,  and  if  I  thought  it  was  necessary  I  would  test  it. 
Q.  If  you  thought  it  was  necessary.  A.  Yes. 

Q.  Supposing  you  were  going  to  take  an  oath  that  you  had 
a  commercial  product,  would  you  want  to  do  that  without 
testing  your  block?  A.  It  would  depend  upon  how  long  I 
had  been  in  the  practice. 

655  Q.  You  mean  in  practice  with  this  new  material. 
A.  Yes;  and  the  old  material  too. 

Q.  You  say  this  block  usually  breaks  in  the  web.  A. 
Yes. 

Q.  That  indicates  that  that  is  the  place  where  it  takes  the 
strain,  does  it  not?  A.  Not  necessarily.  If  it  broke  in  ten¬ 
sion.  Take  a  twelve  inch  length;  your  web  is  one  inch 
thick  and  you  have  twelve  square  inches.  If  that  was  in 
tension,  the  gypsum,  I  suppose,  would  go  around  100 
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pounds  a  square  inch,  and  you  would  have  100  pounds  pulling 
out ;  and  as  soon  as  vour  web  broke  in  tension  vour  whole 
thing  would  pull  out,  which  this  does  not  do. 

Q.  The  force  is  directly  applied,  and  there  is  only  one 
direction  that  that  force  can  take,  and  that  is  downward,  is  it 
not?  A.  Yes.  j 

Q.  When  you  break  a  block  you  have  pressure  downward, 
but  because  of  the  cores  in  it  you  have  also,  whenj  the  pres¬ 
sure,  for  instance,  is  against  the  top  of  the  block,  this  arch¬ 
ing  effect  of  these  cylinders  naturally,  which  makes  some 
outward  pressure  and  which  is  a  tension  pressure?  A.  It 
makes  an  outward  tension  which  gives  a  sheer  here  (indi¬ 
cating). 

Q.  On  the  outside  of  the  web?  A.  The  thinnest  part  of 
your  wall;  not  the  web. 

Q.  And  yet  you  say  that  being  so  you  can  figure  the 
factor  of  safety  of  a  tile  from  the  test  of  the  cylinder  on  a 
new  material.  A.  It  is  old  material. 

Q.  It  is  a  new  compound.  A.  It  is  gypsum,  Whether  it 
has  bubbles  in  it  or  not,  and  since  I  tested  gypisum  with 
bubbles  that  w’ere  put  in  mechanically,  I  think  I  would  be 
competent  to  calculate  my  tile  made  without  bubbles. 

Q.  The  tests  you  made  were  not  with  saponin  or  dextrine. 
A.  No;  but  with  chemicals  it  would  be  worse. 

Q.  And  this  block,  Exhibit  37,  has  those  two  elements 
in  it.  A.  Yes.  j 

Q.  And  you  say  that  you  could  determine  the  if  actor  of 
safetv  of  a  tile  from  a  cylinder  test  with  those  ne\\i  elements 
in  it?  A.  Yes;  if  the  factor  was  high  enough.  I  ^Vould  put 
in  a  large  factor. 

Q.  I  say  that  is  the  way  you  would  leave  your  testimony? 
A.  Yes;  I  think  I  would  be  competent  to  do  that. 

656  Cecil  Pooler.  j 

j 

Cecil  Pooler,  a  witness  called  on  behalf  of  the  parties 
Roos  and  the  United  States  Gypsum  Company,  being  duly 
sworn,  did  testifv  as  follows; 

*  I 

Direct  examination. 

i 

By  Mr.  Hansen: 

* 

\ 

My  name  is  Cecil  Pooler,  my  age  forty  and  I  reside  at 
Hinsdale,  Illinois.  I  am  Production  manager!  for  the 
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United  States  Gypsum  Company  and  have  been  so  em¬ 
ployed  by  that  company  a  little  over  four  years.  Prior 
to  that  time  I  was  works  manager  for  the  Gypsum  Company 
at  Oakfield,  New  York  and  Fort  Dodge,  Iowa.  I  was  works 
manager  a  little  over  four  years  and  was  works  manager  at 
Fort  Dodge,  Iowa  from  December,  1923  until  October,  1927. 
Prior  to  December,  1923  I  was  master  mechanic  in  the  Fort 
Dodge  plant  of  the  United  States  Gypsum  Company  and 
was  so  employed  for  a  little  over  two  years.  Prior  to  that 
time  I  was  chief  electrician  at  the  Fort  Dodge  plant  of  the 
Gypsum  Company.  I  was  master  mechanic  at  the  Fort 
Dodge  plant  from  September  or  October,  1921  to  Novem¬ 
ber,  1923.  Asi  master  mechanic  at  this  plant  I  had  charge 
of  all  maintenance,  construction,  machine  shop,  electrical 
work  and  general  maintenance. 

I  have  known  Mr.  Roos  for  ten  or  twelve  vears  and  first 
met  him  on  visits  which  he  used  to  make  to  the  Fort  Dodge 
plant.  This  was  prior  to  the  time  that  he  came  to  Fort 
Dodge  to  stay. 

I  first  met  Robert  Leimer  when  I  hired  him  at  the  Fort 
Dodge  plant,  in,  I  think  it  was  June,  1922,  he  was  hired  at 
that  particular  time  as  timekeeper  in  the  block  plant. 

When  I  speak  of  the  block  plant  I  mean  the  department 

where  we  manufacture  blocks,  partition  tile,  and  various 

types  of  block  products,  molded  products.  The  molded 

products  were  made  out  of  stucco,  which  has  been  referred 

to  as  “plaster”.  It  is  made  from  gypsum  rock.  It  may  be 

called  “Plaster  of  Paris.”  Thev  are  all  names  for  the 

* 

same  mineral. 

I  first  heard  of  the  invention  here  in  issue  along  in  July 
or  August,  1922.  At  that  time  I  saw  some  blocks  being 
made  in  the  block  plant  by  Mr.  Leimer  and  Carl  Ruge. 
They  were  using  a  hand  molding  process.  They  were  mix¬ 
ing  the  material  by  hand  and  introducing  a  foam  into  the 
slurry  and  pouring  it  in  molds  that  were  located  on 
G57  cars.  These  molds  were  three-inch  hollow  partition 
tile  molds.  They  used  a.  dishpan  and  an  egg  beater 
for  making  this  foam.  They  then  mixed  this  foam  into  the 
slurry  that  they  were  mixing  by  hand  and  then  poured  it 
into  these  molds.  By  “slurry”  I  mean  a  gypsum  water 
mix.  After  this  material  had  been  properly  set  up  they 
took  it  out  of  the  molds  by  dismantling  the  molds,  which  is 
customary  in  any  such  operation,  and  placed  it  on  cars  to 
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go  through  the  kilns  for  drying.  I  examined  the  material 
after  it  was  taken  out  of  the  molds  and  in  my  mind  it  was 
a  very  splendid  partition  tile.  I  saw  the  boys  make  two 
cars  of  tile  at  that  time,  that  is  six  tile.  All  gix  of  these 
tile  were  made  in  the  same  way.  I  established  the  date  of 
the  making  of  these  tile  that  is,  along  in  July  | or  August, 
1922,  by  the  fact  that  I  had  hired  Leimer  as  a  jtimekeeper 
at  our  plant  and  he  just  worked  at  the  timekeepjing  job  for 
two  or  three  weeks,  when  they  asked  for  him  for  control 
work  in  the  block  plant,  and  it  was  two  or  three  jveeks  after 
he  had  started  on  this  control  work  when  I  found  him  doing 
this  work  on  the  block  plant.  I  believe  that  1  employed 
Leimer  in  June,  1922. 

After  I  saw  these  tile  being  made  I  saw  some | board  that 
had  been  made  by  this  process.  Mr.  Roos  was  at  the  plant 
at  the  time  when  I  saw  this  tile  made  and  was  directing  this 
work  when  it  was  being  done.  After  these  tile  jwere  made 
I  observed  Roos  working  on  equipment  to  produce  foam. 
Most  of  his  work  was  done  in  the  laboratorv.  Hd  was  work- 
ing  there  on  different  types  of  impellers  and  Containers, 
and  so  forth,  for  making  foam.  This  was  in  tfhe  Fall  of 
1922  and  Spring  of  1923,  for  quite  a  period  of  time,  be¬ 
cause  there  was  a  bit  of  experimental  work  with  each  one. 
These  impellers  were  laminated  disks;  there  ivere  disks 
with  clip  angles  on  them,  flat  disks  with  several  clip  angles 
spaced  an  equal  distance  around  the  disks;  motor  boat  im¬ 
pellers  ;  squirrel  cage  disks,  hexagonal  and  oxagonal  disks, 
numerous  kinds. 

G5S  These  disks  were  made  for  Mr.  Roos  in  our  ma¬ 
chine  shop  under  my  instructions.  Quite  often  Mr. 
Roos  would  just  tell  me  about  these  disks.  At  other  times, 
he  would  give  me  a  sketch  on  a  piece  of  scratch j  paper.  If 
he  was  around  the  Board  Plant,  he  would  give  hie  an  idea 
on  a  piece  of  plaster  board  or  something  which  brought  out 
what  he  wanted.  I  saw  Roos  several  times  a  dayjduring  the 
fall  of  1922  and  early  part  of  1923.  My  office  was  right 
next  to  the  laboratory  which  was  Mr.  Roos’  office.  Mr. 
Roos  ran  tests  using  these  impellers  in  variou^  sizes  and 
shaped  containers.  The  first  impellers  that  hb  used,  he 
moved  with  little  fan  motors.  He  took  these  motors  out  of 
our  electric  shop.  There  were  a  number  of  various  con- 
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tainers  used,  consisting  of  various  shaped  pans  and  round 
top  milk  cans  like  and  stuff  of  that  kind,  and  we  later  built 
one  that  he  asked  us  to  build  for  him.  He  asked  us  to  build 
a  square  container  that  was  probably  sixteen  or  eighteen 
inches  square  and  twenty-eight  or  thirty  inches  high  to  be 
used  to  put  his  impeller  in  in  generating  foam.  After  this 
container  was  built,  it  was  set  up  in  the  laboratory.  This 
container  was  built  in  April  or  May,  something  like  that, 
1923.  The  impeller  was  driven  from  a  line  shaft  in  the 
laboratory  that  normally  ran  the  laboratory  crushing  equip¬ 
ment  and  so  forth.  This  impeller  shaft  was  rotating  at 
various  speeds:  in  fact,  it  was  connected  to  a  variable  speed 
motor  so  that  the  speed  could  be  varied.  We  had  some  dif¬ 
ficulty  in  first  starting  that  equipment.  We  suspended  a 
shaft  from  a  top  bearing,  supported  on  the  top  of  the  tank, 
and  at  higher  kpeeds  the  bottom  of  the  shaft  would  whip 
and  the  impeller  would  hit  the  sides,  and  it  was  necessary 
for  us  to  install  a  step  bearing  in  the  bottom  of  our  container 
to  hold  the  shaft  in  place  to  keep  it  from  whipping  on  the 
end.  This  step  bearing  was  installed  by  Mr.  Brown  under 
mv  direction.  This  was  while  I  was  still  master  mechanic 
of  the  plant  and  before  I  was  sent  to  Sweetwater,  Texas 
by  our  Company  in  November,  1923.  This  device 
659  was  in  Mr.  Boos’  laboratory  prior  to  the  time  that 
I  went  to  Sweetwater.  I  was  in  Sweetwater  about 
five  or  six  weeks  and  I  returned  to  Fort  Dodge  about  the 
middle  of  December,  1923.  I  was  then  appointed  works 
manager  at  the  Fort  Dodge  Plant.  I  went  to  Sweetwater 
with  Mr.  Birdsev. 

Mr.  Brookby  is  now  dead.  During  this  period  of  1923 
and  1924  when  I  was  at  the  Fort  Dodge  Plant,  Mr.  Brookby 
was  my  boss.  He  was  general  production  manager  of  the 
Company  with  his  offices  at  Chicago.  He  made  very  fre¬ 
quent  visits  out  to  the  plant  at  Fort  Dodge  and  gave  me  my 
instructions  as  to  operation  and  the  conduct  of  the  Com¬ 
pany’s  business  at  that  point.  My  early  instructions  when 
I  first  took  over  the  job  when  he  appointed  me,  was  to  give 
Mr.  Boos  every  assistance  and  all  plant  facilities  that  he 
might  need  in  the  development  of  his  process.  I  think  Mr. 

Brookbv  has  now  been  dead  close  to  two  vears. 

•  * 

Mr.  Boos  next  took  the  foam  cell  that  we  had  built  for 
him  in  the  laboratory  and  built  two  more  similar  to  it  and 
set  them  over  on  the  first  floor  of  our  board  plant  at  Fort 
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Dodge.  This  was  one  of  the  first  jobs  I  recall  d^ing  after  I 

was  made  works  manager;  I  would  say  that  this  was  very 

earlv  in  1924,  January  or  February.  These  foam  cells  were 

made  at  Fort  Dodge  under  mv  instructions  in  carrying  out 

Mr.  Brookbv’s  orders  to  provide  facilities  for  Rbos  to  carry 

on  his  work.  These  three  cells  were  used  for  generating  foam 

and  were  connected  in  cascade  with  each  other,  that  is, 

one  was  discharging  into  the  other;  they  were  m  a  series, 

I  have  seen  them  operate  to  make  foam  many  times.  The 

foam  was  caught  in  tubs  and  buckets,  etc.  and  placed  on  the 

mixture  belt  of  the  board  machine  and  it  was  then  mixed 

up  with  the  slurry  and  wallboard  was  manufactured  from 

it.  This  was  done  very  early  in  1924.  This  ‘board  was 

•  • 

shipped  with  the  regular  run  of  board. 

Mr.  Rose:  “I  object  to  this  as  being  incompetent, 
660  irrelevant  and  immaterial.” 

The  Court:  “You  mav  answer.” 

\ 

Upon  the  expiration  of  the  noon  recess,  and  after  Cecil 
Pooler,  the  witness,  had  resumed  the  stand  for  further 
direct  examination,  Mr.  Rose  stated: 

“There  has  been  an  accident  since  adjournment,  your 
Honor.  ’ '  | 

The  Court:  “I  thought  something  had  happened,  or  else 
you  were  bringing  in  a  new  exhibit.” 

Mr.  Hansen:  “We  had  this  exhibit  setting  up  here  on  the 
rail  (the  tile  made  by  Huntley  in  1932,  Roos’  Uxhibit  No. 
37)  and  the  reporter,  when  he  went  to  go  to  the?  telephone 
to  ascertain  what  the  last  question  was,  knocked  it  off  of 
the  railing.  We  brought  this  tile  from  Chicago  I  all  packed 
up  in  a  felt  blanket,  with  a  casing  around  it,  and  then  very 
negligently  set  it  on  the  rail.” 

The  Court:  “How  are  you  going  to  use  it  in  its  present 
condition?  Are  you  going  to  keep  the  parts  together?” 

Mr.  Hansen:  “Professor  Huntley  is  going  back  to  Chi¬ 
cago,  incidentally,  and  I  think  it  would  be  a  very  desirable 
thing  to  have  him  duplicate  that  as  nearly  as  possible  and 
have  him  bring  it  back  sometime  in  the  future  an4  introduce 
it  into  the  record  as  a  substitute  for  this,  unless  our  op¬ 
ponents  are  willing  to  stipulate  that  the  one  that!  Professor 
Huntley  does  produce  can  be  used  as  a  substitute  for  the  one 
broken.” 
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The  Court:  “Is  there  any  purpose  in  having  it  in  the 
unbroken  condition?” 

Mr.  Hansen:  “Well,  I  think  it  is  important  to  let  the 
Court,  on  appeal,  know  what  the  full  size  four-inch  partition 
tile  looks  like.” 

Mr.  Rose:  “If  your  Honor  please,  the  wav  I  look  at  it  is 
this:  Of  course,  I  had  not  gotten  into  my  end  of  this 

661  case  in  rebuttal.  I  am  perfectly  willing  to  permit 
them  to  introduce  another  tile  as  nearlv  like  this  as 

ft 

they  can  make  it,  but  I  would  certainly  object  to  this  tile 
in  the  pieces  going  out  of  the  evidence  in  the  case.  I  had  in 
mind  in  rebuttal  suggesting  that  a  piece  be  broken  off  of 
this  tile  to  see  what  kind  of  a  tile  it  was,  because  our  evi¬ 
dence  will  be  to  the  effect  that  it  is  not  a  durable  tile.  This 
accident  has  happened,  and  we  have  the  pieces,  and  I  am 
perfectly  willing  to  allow  them  to  substitute  another  so  that 
they  will  have  a  whole  article,  but  I  think  these  pieces  should 
stay  in  evidence.  In  other  words,  as  I  understand  Mr. 
Hansen,  what  lie  really  wanted  was  to  have  a  nice  looking- 
tile  in  evidence.  \  I  do  not  have  any  objection  to  that,  but  our 
idea  of  this  tile  is  that  it  will  go  to  pieces  in  five  or  ten 
minutes  in  water,  that  vou  could  break  it  in  vour  hand  like 
you  could  the  other  sample,  and  that  is  the  only  reason  why 
I  would  object  to  those  pieces  going  out,  since  that  tile  is  in.” 

The  Court:  “I  do  not  understand  that  any  request  has 
been  made  to  withdraw  this  exhibit.” 

Mr.  Rose:  “No.” 

The  Court:  “The  record  ought  to  show  that  it  is  now  in 
a  broken  condition.  How  many  parts  are  there  at  this 
time?” 

Mr.  Hansen:  “It  is  completely  demolished.  It  would  be 
difficult  to  estimate  how  many  parts  there  are.” 

The  Court :  “It  would  have  to  be  preserved  in  a  container 
of  some  kind  or  another.” 

Mr.  Rose:  “As  far  as  I  am  concerned,  thev  can  do  anv- 
thing  they  please,  replace  it  as  long  as  it  is  made  in  the 
same  wav.  We  will  take  their  word  for  it — so  long  as  this 
one  is  preserved.  My  attitude  is  that  the  accident  was  not 
their  fault  or  ours,  and  whatever  is  right  or  proper,  I  will 
not  saw  Let  these  gentlemen  indicate.” 

Mr.  Hansen:  “Would  vou  agree  to  having  us  sub- 

662  stitute  another  tile,  which  we  will  identify  as  Roos’ 
Exhibit  37-A,  which  Mr.  Huntley  will  bring  from 


555 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AI4. 

Chicago  and  which  is  to  be  as  nearly  as  possible  the  same 
as  this  tile  here?  He  has  the  complete  data  lised  in  the 
making  of  this  tile,  then  let  us  put  it  in  the  record  as  Roos’ 
Exhibit  No.  37-A.” 

Mr.  Rose:  “Yes.”  j 

Mr.  Hansen :  “We  will  do  that. 9 ’  j 

The  Court:  “But  as  an  additional  exhibit.”  j 
Mr.  Hansen:  “That  will  be  done  after  we  conclude  our 
trial  here.” 

The  Witness:  These  foam  cells  were  on  the  floor  of  the 
board  plant  at  Fort  Dodge  for,  I  would  sav,  two  or  three 
weeks.  Thev  were  then  removed  to  the  second  floor  of  the 
board  plant,  back  of  the  mixing  belt  of  the  boartl  machine. 
They  were  put  there  so  as  to  introduce  the  foam  bn  the  mix¬ 
ing  belt  before  it  went  through  the  agitators.  [They  were 
first  placed  in  cascade.  They  were  making  foam.  The  foam 
was  delivered  to  the  mixing  belt  through  a  six  or|  eight  inch 
screw  conveyor,  a  smaller  screw  conveyor  which  took  the 
foam  from  the  discharge  of  the  cells  to  a  point  on  the  mixing 
belt.  This  was  in  January  and  February,  1924.  We  later 
changed  to  two  cells  in  parallel,  that  is,  operating  independ¬ 
ently  of  each  other.  Each  cell  was  producing  foam  inde¬ 
pendently  of  the  others.  The  foam  was  put  into  the  screw 
conveyor,  and  put  on  the  mixing  belt,  and  the  bo^rd  manu¬ 
factured  from  it.  The  cells  were  used  in  parallel  for  quite 
sometime  as  a  semi-permanent  installation.  When  the  cells 
were  put  on  the  second  floor,  they  were  operated  by  a 
quarter  twist  belt.  Later,  the  drive  was  changed  to  a  direct 
connected  motor  drive.  I  am  not  sure  whether  this  was 
done  in  the  latter  part  of  1924  or  early  in  1925. 

The  three  cells  were  placed  on  the  first  floor  of  the  board 
plant  first  before  being  placed  on  the  second  floor  in  order 
to  test  their  adaptability  on  the  cascade  system  Versus  the 
parallel  system.  It  was  decided  that  the  desirable  way  to 
operate  the  cells  was  in  parallel.  They  were  just  merely 
working  out  the  mechanics  of  the  process  to  adapt  it 
663  to  our  board  machine.  The  board  machine  is  oper¬ 
ated  continuously  in  straight  line  production. 

Mr.  Rose:  “That  question  is  objected  to  for  ijhe  reason 
that  the  testimony  already  in  this  case,  admitted1  on  behalf 
of  the  party  Roos,  is  to  the  effect  that  he  invented^  the  proc¬ 
ess  in  1922,  and  claims  a  reduction  to  practic^  in  1922. 
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Under  the  law  it  is  no  excuse  for  not  filing  an  application 
for  a  patent  to  spend  two  or  three  years  working  on  a 
machine.” 

The  Court:  “I  will  overrule  the  objection  and  give  you 
an  exception.” 

The  Witness:  We  were  producing  board  and  taking  care 
of  our  orders  on  a  board  machine,  and  it  was  necessary  to 
get  this  process  in  good  commercial  operation  before  we 
could  tie  it  up  in  our  equipment  and  not  interfere  with  our 
operation. 

I  was  works  manager  at  Fort  Dodge  for  about  four  years 
and  while  so  employed  there,  I  saw  men  at  the  plant  who 
were  from  the  Underwriters’  Laboratories.  Thev  were  in- 
specting  our  products  and  taking  samples.  I  saw  them 
there  a  couple  of  times  a  year  and  they  would  inspect  the 
product,  pick  out  some  samples  they  would  want  to  test,  put 
their  mark  of  identification  on  them,  and  ask  us  to  crate 
them  up  and  ship  them  into  their  office.  This  we  did  and 
shipped  them  to  the  Chicago  office  of  the  Underwriters. 
They  selected  samples  of  both  our  block  and  wallboard.  I 
knew  that  they  were  men  from  the  Underwriters’  Labora¬ 
tories  because  it  was  necessarv  that  thev  come  to  the  office 
and  get  a  pass  in  order  to  visit  the  department.  This  made 
it  necessary  for  them  to  show  their  credentials. 

I  know  Mr.  Birdsev  and  have  seen  him  around  the  Fort 
Dodge  plant  while  I  was  works  manager  there  many  times. 
I  also  saw  him  before  I  was  works  manager. 

I  have  worked  in  gypsum  plants  since  I  was  twelve  years 
old,  at  various  jobs.  In  fact  I  have  worked  in  every 
664  department  in  a  gypsum  plant  at  some  time  or  other. 

My  opinion  respecting  the  tile  which  I  saw  Leimer 
make  in  July  or  August,  1922,  is  that  it  was  a  very  good 
product  and  my  experience  in  using  the  product  is  the  basis 
of  my  opinion. 

Mr.  Rose:  “I  object  to  the  competency  of  this  witness 
to  so  testify;  and, i secondly,  I  object  to  the  question  as  being 
incompetent,  irrelevant  and  immaterial,  and  not  making  the 
test  as  provided  by  law.” 

The  Court:  “He  may  answer.” 

The  Witness :  I  would  say  that  it  was  a  practical  tile.  I 
would  consider  it  a  practical  product  as  non-load  bearing 
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partition  tile  made  of  gypsum,  such  as  I  was  familiar  with 
prior  to  that  time. 

Mr.  Rose:  “I  object  to  the  competency  of  tikis  witness 
to  so  testify  and  object  to  it  as  incompetent,  irrelevant  and 
immaterial,  and  not  a  test.” 

The  Court:  “He  mav  answer.” 

The  Witness:  I  do  not  know  what  happened  to  this  tile 
which  I  saw  Mr.  Leimer  make  in  July  or  August,  1922  and 
made  by  this  foam  process. 

In  my  opinion,  this  tile  which  I  saw  Mr.  Leimerj  make  was 
the  same  old  tile  that  we  were  making  from  all  appearances 
and  uses  and  was  not  a  new  product.  I  would  say  that  it 
was  the  same  tile,  just  a  lighter  weight  tile. 

i 

Mr.  Rose:  “I  object  to  the  competency  of  tliis  witness 
to  so  testify.  He  is  not  a  chemist.  I  object  to  it  for  the 
reason  that  the  formula  under  which  it  was  mOde  speaks 
for  itself.”  ! 

The  Court:  “He  may  answer.  I  will  give  you  an  excep- 
tion.” 

| 

G65  Cross-examination. 

By  Mr.  Rose : 

j 

I  was  made  Works  Manager  at  the  Fort  Dodgb  Plant  in 
December,  1923.  Mr.  Theobald  was  Works  Manager  in 
1922.  I  did  not  testify  in  the  Patent  Office  proceeding.  I 
was  at  Fort  Dodge,  Iowa,  during  the  time  the  testimony 
was  taken  in  that  proceeding.  I  do  not  think  this  case  was 
discussed  with  me  in  1926  at  the  time  of  the  Patent  Office 
hearings. 

Mr.  Allison  came  to  work  at  the  Fort  Dodg^  plant  in 
March  or  April,  1924.  I  remember  seeing  Allison!  and  Roos 
working  with  the  foam  and  saw  Allison  working  with  the 
foam  with  calcined  gypsum.  I  do  not  know  what  particular 
chemicals  Roos  was  using  with  his  foam  but  I  saw  him 
working  with  it.  When  Allison  went  to  Fort  Dodlge  he  was 
working  for  the  quality  supervisor,  and  so  naturally  a  good 
share  of  his  time  was  spent  in  the  laboratory. 

666  I  do  not  know  what  part  Mr.  Allison  had  in  the  de¬ 
velopment  of  this  machine.  I  have  neveij  read  his 
testimony.  Neither  has  my  memory  been  refreshed  on  his 
testimonv.  I  do  not  know  what  he  has  alreadv  testified  to 

*  i 
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in  this  Court  concerning  what  he  had  to  do  with  that  ma¬ 
chine.  I  have  never  read  the  testimony  of  Mr.  Roos  about 
this  machine.  Neither  did  I  read  the  Patent  Office  record 
of  Mr.  Roos’  testimony  concerning  this  machine,  and  I 
did  not  read  the  testimony  he  introduced  in  this  Court 
touching  that  machine.  It  must  have  been  probably  August 
of  1931,  something  like  that,  when  I  was  consulted  on  this 
case ;  August  or  September,  something  like  that.  I  was  here 
in  October  for  just  a  part  of  the  time. 

I  have  no  data  or  written  memoranda  regarding  the  mat¬ 
ters  which  I  testified  to  on  direct  examination.  When  I  so 
testified  I  was  reiving  wholly  on  mv  memory.  I  have  tried 
to  think  of  everything  in  connection  with  it  that  I  could 
think  of. 

667  Q.  Did  you  have  any  block  testing  apparatus  at 
Fort  Dodge!  A.  Yes. 

Q.  Where  you  could  test  a  full  size  block !  A.  They  had 
tests  that  they  made  of  block  there. 

Q.  As  I  understand  you,  they  had  a  testing  machine  in 

which  you  could  put  a  block  at  Fort  Dodge!  A.  No,  I 

never  saw  one  that  they  could  put  a  block  in.  I  never  did 

see  one.  Thev  mav  have  had  it. 

•  • 

Q.  Well,  you  say  they  may  have  had  it?  A.  Yes,  sir, 
thev  mav  have  had  it,  but  I  had  not  seen  it. 

Q.  Where  would  they  have  it.  if  you  could  not  see  it  ?  A. 
I  do  not  know.  Thev  might  have  had  it.  1  did  not  see  it. 

Our  company ,  subscribed  for  many  magazines  and  sent 
them  to  us  at  the  plants.  I  took  a  few  myself  but  I  did  not 
look  through  any  of  them  to  find  out  what  ready-made  ma¬ 
chinery.  that  would  substantiallv  create  foam,  could  be 
purchased  on  the  market.  Mr.  Brookby  did  not  instruct  me 
to  look  into  the  matter  seriously  and  see  whether  machinery 
could  be  found  that  would  be  able  to  utilize  this  process. 
My  job  was  to  assist  Mr.  Roos  with  the  equipment  and  the 
facilities  that  we  had  at  Fort  Dodge,  not  on  the  outside. 

I  do  not  know  that  Mr.  Roos  testified  that  after  he  made 
the  wallboard  and  tile  in  1922,  he  spent  five  months  visualiz¬ 
ing  a  machine  before  he  went  to  work  on  the  machine.  I 
would  say  that  it  would  take  that  long  to  visualize 

668  his  machine.  I  am  absolutely  sure  that  the  cells  that 
I  talked  about  were  not  put  up  after  Mr.  Allison  came 

in  1924.  I  know  when  the  work  was  done. 
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669  The  first  foam  cell  was  made  when  I  w^s  Master 
Mechanic  at  the  plant.  I  gave  the  orderjs  to  have 

the  cell  made  and  it  was  made  at  my  direction.  That  was 
probably  in  September  or  October  of  1923.  Thi$  was  the 
16"  square  tank  and  was  possibly  28"  high.j 

670  Q.  Why  would  it  take  a  year  to  make  a  tank  like 
that  ?  A.  It  did  not  take  a  vear  to  make  it.  j 

Q.  Would  it  take  a  year  to  visualize  a  tank  of  that  size? 
A.  There  were  plenty  of  various  containers  and  t^nks  made 
previous  to  that  one. 

Q.  Do  you  know  that  Mr.  Roos  testified  in  the  Patent 
Office  proceeding  that  he  made  a  little  model,  a  littjle  labora¬ 
tory  model,  and  then  said  that  he  made  his  big  machine  on 
the  model  and  they  built  it  in  about  three  weeks?  Do  you 
know  that?  A.  Xo,  I  did  not  know  that  he  testified  to  that. 

Q.  He  was  asked  this  question,  on  page  115,  question 
445:  | 

“How  long  were  you  occupied  in  this  developnient  work 
which  you  have  referred  to,  Mr.  Roos?”  That  i^,  the  ma¬ 
chine.  “A.  About  five  months.” 

Then,  question  446  was: 

“Then,  what  did  you  do,  Mr.  Roos,  after  you  made  the 
study  which  you  have  just  described?”  “A.  L'sing  the 
rninature  foam  machine  as  a  model  on  which  to  base  the 
size  and  design  of  an  installation  which  would  be  silifficientlv 

*-  i  » 

large  to  produce  the  desired  quantity  of  foam  in  tjhe  plant, 
I  roughly  calculated  the  dimensions  for  the  full  siz^d  equip¬ 
ment  in  proportion  to  the  dimensions  of  the  smal}  unit.  I 
also  employed  the  same  type  of  impeller  in  the  large  equip¬ 
ment,  and  most  of  the  features  of  the  full  sized  equipment, 
were  basicallv  the  same  as  the  small  one.” 

*  j 

Now,  vou  sav,  as  I  understand  vou,  that  vou  made  manv 
machines.  Is  that  what  you  wish  to  testify  to?  iA.  I  say 
they  made  this  foam  in  many  different  containers,  with 
many  different  types  of  impellers. 

Q.  What  are  you  talking  about?  Are  you  talking  about 
wash  basins?  A.  Surely,  and  milk  cans. 

Q.  Bowls?  A.  Surely.  j 

670a  Q.  In  other  words,  as  I  understand  you,  }f  I  were 
Mr.  Roos  and  decided  I  would  try  a  little  fbam  out, 
and  I  took  a  wash  bowl  and  an  egg  beater,  that  would  be 
a  type  of  machine,  would  it  ?  A.  That  would  be  a  method, 
surely. 
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Q.  And  if  tomorrow  I  could  not  get  hold  of  a  bowl,  but 
found  a  wash  pan  and  took  that,  that  would  be  another  ma¬ 
chine — is  that  right  ?  A.  That  is  true. 

Q.  When  you  say  he  was  working  on  machines,  it  just 
depended  on  what  kind  of  container  he  happened  to  get 
hold  of  at  the  particular  time  he  wanted  to  use  the  egg 
beater  ?  A.  Not  necessarily. 

Q.  Is  that  what  you  have  in  mind?  A.  Not  as  you  pic¬ 
ture  it. 

671  Q.  Did  you  ever  see  the  experimental  machine  that 
was  produced  at  the  Patent  Office  hearing  in  this 

case?  A.  Do  vou  mean  the  model  that  we  used? 

Q.  Yes,  the  little  tin  can,  oil  can,  which  was  introduced 
as  the  laboratory  machine.  A.  I  never  saw  what  was  intro- 
duced.  I  do  not  know  whether  I  saw  it  or  not. 

Q.  Did  you  ever  see  a  machine  out  there  that  was  just  a 
can  with  a  couple  —  little  propellers  tied  on  by  string,  run¬ 
ning  on  a  shaft?  A.  Yes,  I  have  seen  things  similar  to 
what  you  are  describing  there  in  the  laboratory. 

Q.  Do  you  mean  one,  or  many?  A.  I  have  seen  them 
with  propellers  on  cans,  if  that  is  what  you  mean. 

Q.  I  am  asking  you  whether  there  was  one,  or  many?  A. 
I  have  seen  them  mix  foam  in  many  ways. 

Q.  I  again  ask  you  whether  you  are  talking  about  one 
little  miniature  machine,  or  many.  A.  I  am  having  diffi¬ 
culty  in  your  definition  of  a  machine.  It  is  hard  to  an- 
swer. 

Q.  I  think  my  question  is  simple.  I  am  asking  you 
whether  there  was  one  miniature  machine  in  that  laboratory, 
or  manv,  from  time  to  time.  A.  I  have  seen  at  least  one. 

Q.  Do  you  think  it  was  the  one  that  was  offered  in  evi¬ 
dence?  A.  I  do  not  know. 

Q.  As  to  the  one  you  saw,  what  did  it  look  like  ?  A.  That 
was  just  a  small  container,  with  an  impeller  on  it.  At  the 
time  I  saw  it,  it  was  operated  with  a  little  motor,  a  little 
fan  motor. 

Q.  Where  was  that  ?  A.  It  was  in  the  laboratory. 

Q.  That  was  a  little  bit  of  a  tin  can,  about  so  high  (indi¬ 
cating),  a  foot — is  that  right?  A.  Something  like  that. 

Q.  And  about  six  inches  in  diameter?  A.  I  would  say 
that  was  what  it  is. 

672  Q.  And  it  had  a  little  shaft,  with  a  couple  —  little 
sticks  sticking  out  as  propellers,  did  it  not?  A.  I 

did  not  pay  too  much  attention  to  the  details. 
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Q.  Isn’t  that  about  what  it  was?  A.  I  would|  not  want 
to  go  into  the  details.  I  do  not  know  enough  about  the  de¬ 
tails  to  go  into  that. 

Q.  You  just  got  through  saying  you  were  around  there, 
and  you  seemed  to  remember  everything  that  happened  ex¬ 
cept  this.  You  would  not  want  to  go  into  the  details  of  that 
machine?  A.  No,  I  do  not  recall  those  details.  It  may 
and  it  may  not ;  I  am  not  sure. 

Q.  As  a  matter  of  fact,  you  are  not  very  sure  about  any¬ 
thing  connected  with  this,  are  you?  A.  I  think  so.  I  am 
sure  of  much  of  it. 

Q.  When  did  you  see  this  machine  that  you  did  see — in 
the  year  1924?  A.  Oh,  no,  it  was  long  before  jliat;  long 
before  that.  | 

Q.  Why  do  you  say  that?  A.  Because  I  know  it  was 
previous  to  1924. 

Q.  Was  it  in  the  spring  of  1923?  A.  As  I  recall  it,  it 
was  a  short  time  after  I  saw  Leimer  and  Huge  making  these 
blocks. 

Q.  They  made  those  blocks  in  1923?  A.  No,  1922. 

Q.  Well,  do  you  think  it  was  before  or  after  Mr.jRoos  had 

visualized,  for  this  five-month  period -  A.  Well,  I  do 

not  know  what  period  lie  visualized  it.  j 

Q.  You  do  not  know  that?  A.  No. 

Q.  That  was  the  only  machine  you  say,  then  ?  A.  If  you 
mean  that  miniature  machine - 

Q.  That  was  the  only  laboratory  machine  you  saw?  A. 
No.  The  large  tank  and  foam  generator  was  set  up  in 
the  laboratory'  and  could  be  said  to  be  a  laborhtorv  ma- 
chine. 

Q.  That  was  not  done  until  1924,  was  it?  A.  That  was 
done  in  1923.  | 

673  Q.  Was  that  a  machine  you  could  havb  made  a 
commercial  product  with?  A.  Yes,  I  would  say  so. 

Q.  How  many  thousand  tile  a  day  could  you  put  out  with 
that  machine,  if  you  wanted  to  operate  it?  A.  I  do  not  know 
how  many  thousand  tile  a  day  you  could  put  out. 

Q.  How  many  thousand  feet  of  wallboard  wbuld  that 
have  made  foam  for?  A.  It  would  depend  upon  tile  amount 
of  foam  you  wanted  to  put  in  the  wallboard. 

Q.  You  are  talking  about  a  machine  now.  You  say  they 
had  a  cell  and  it  was  made  in  the  laboratory.  ]N!jOw,  I  am 
asking  you  whether  it  was  big  enough  and  you  cpuld  have 
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made  enough  foam  in  it  to  have  put  your  product  on  the 
market  commercially.  A.  It  would  have  depended  entirely 
upon  the  amount  of  foam  you  wanted  to  put  in  your  product. 

Q.  You  know  how  much  foam  it  takes  to  make  one  thou¬ 
sand  feet  of  wallboard,  don’t  you?  A.  It  is  not  the  same 
in  all  cases. 

Q.  Do  you  mean  that  you  put  a  different  amount  of  foam 
in  different  kinds  of  wallboard?  A.  That  is  right. 

Q.  You  put  a  different  amount  of  foam  in  different  kinds 
of  blocks?  A.  At  the  present  we  do,  yes. 

Q.  You  have  discovered  in  practice  that  you  get  a  differ¬ 
ent  product,  depending  on  how  you  mix  your  foam  with 
your  slurry?  A.  No,  we  do  not  get  a  different  product. 
We  get  a  different  weight. 

Q.  Is  not  that  a  different  product?  A.  No,  I  would  not 
say  it  would  change  the  product. 

Q.  The  lightweight  board  is  just  as  strong  as  the  dense 
board,  is  it?  A.  Practicallv  so,  ves. 

7  v  7  v 

Q.  And  the  light  block  is  just  as  strong  as  the  solid 

674  block?  A.  Practically  so. 

Q.  Then  the  rule  that  gypsum  is  as  strong  as  it  is 
dense  does  not  hold,  does  it?  In  other  words,  the  more 
gypsum  you  have  in  a  block,  that  has  nothing  to  do  with  its 
strength?  A.  Oh,  yes,  it  has. 

675  It  is  true  that  the  more  gypsum  that  is  used  in 
the  making  of  a  block  the  stronger  the  block  will 

be.  I  would  say,  generally  speaking,  that  it  is  true  that  the 
more  gypsum  you  have  in  a  product  the  stronger  it  is.  It 
is  also  true  that  the  more  foam  that  is  used  in  the  gypsum 
product  the  less  gypsum  will  be  used.  The  lighter  and 
more  foamy  it  is,  the  less  strength  results.  In  other  words, 
the  amount  of  foam  you  put  in  determines  the  kind  of 
product  you  have  with  respect  to  strength  and  durability. 
If  you  put  in  too  much  foam  it  definitely  weakens  the 
product. 

Previous  to  March,  1924,  we  had  made  some  of  this  new 
cellular  wallboard  on  a  commercial  basis  and  had  shipped 
it  with  the  regular  run  of  board  out  of  the  plant  and  sold 
it  in  the  market,  making  no  distinction.  This  was  not 
done,  to  my  knowledge,  in  1923,  but  I  know  that  when  I 
came  back  as  Works  Manager  of  the  plant  just  shortly 
after  the  year  1923,  a  board  was  produced  in  the  board 
plant  by  the  use  of  a  foam  generator.  There  was  no  dis- 
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tinction  made,  and  this  foam  board  was  shipped  out  with 
the  regular  run  of  board  from  the  plant.  At  that  time  all 
the  board  that  we  shipped  out  was  marked  “  Approved  by 
the  Underwriters’  Laboratories”  and  this  new  bpard  made 
under  the  new  process  was  sent  out  that  way.  I  do  not 
know  how  many  thousand  feet  were  sent  out  at  j  that  time 
but  I  am  certain  that  this  new  wallboard  was  sold  on  the 
market  with  our  standard  product  shortly  after  ^December, 
1923.  I  do  not  know  of  any  tile  made  under;  this  new 
process  which  was  sent  out  in  1923.  I  do  not  kjaow  when 
we  began  making  commercial  tile  under  this  process  for 
sale  on  the  market.  I  left  the  Fort  Dodge  plant  pctober  1, 
1927,  but  I  cannot  say  for  sure  whether  we  weye  making 
tile  then  under  this  process  or  not.  We  are  jmaking  a 
cellular  tile  today  at  Fort  Dodge  but  I  do  not  jknow  for 
sure  when  we  began  to  make  it  at  Fort  Dodge.  It  is  true 
that  I  cannot  remember  if  we  were  making  tile  tender  this 
new  process  at  Fort  Dodge  in  1927  but  I  can  remember 
about  Roos  making  a  tile  under  this  process  in  1922 

676  and  I  also  remember  about  the  little  machines  during 
the  vears  1922  and  1923.  I  do  not  know  that  there 

is  anything  in  particular  that  stimulates  my  Memory  in 
those  years  even  though  I  cannot  remember  when;  the  plant 
at  Fort  Dodge  started  to  make  this  cellular  product  in 
the  shape  of  tile. 

677  Air.  Brookby  used  to  tell  me  the  varioujs  jobs  he 
wanted  me  to  do  at  the  plant,  things  he  Ranted  me 

to  do  and  take  care  of.  He  and  I  discussed  Mr.  JRoos  and 
his  process  to  the  point  where  Mr.  Brookby  askjed  that  I 
give  every  possible  assistance.  He  told  me  he  Wanted  me 
to  give  Mr.  Roos  every  possible  assistance,  and  make 
available  the  facilities  of  the  plant  for  perfecting  the 
process. 

Mr.  Brookby  told  me  lie  wanted  to  give  Mr.  Roos  help  in 
developing  the  process.  This  was  at  the  time  I  took  over 
the  job  as  Works  Manager  along  in  December  15th  or  18th, 
1923.  Mr.  Brookby  told  me  to  give  Mr.  Roos  all  the  as¬ 
sistance  I  could  to  help  Mr.  Roos  “develop  the  process.” 
I  went  to  Sweetwater,  Texas,  from  Fort  Dodge  ip  Novem¬ 
ber,  3923,  and  I  saw  Mr.  Roos  working  with  the  ^oam  pre¬ 
vious  to  my  going  to  Sweetwater.  I  would  not  say  for  sure 
that  I  saw  Mr.  Roos  working  with  the  foam  in  October, 
1923,  as  I  do  not  know  the  exact  date,  but  I  kndw  it  was 
previous  to  my  going  to  Sweetwater. 
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678  Q.  You  say  that  this  tile  made  by  this  process  was 
the  same  old  tile — is  that  right?  A.  Yes,  it  had  all 

the  appearance  of  regular  tile  to  me. 

Q.  I  am  not  talking  about  its  appearance.  As  I  under¬ 
stand  you,  you  testified  that  this  tile,  made  under  this 
new  process,  was  the  same  old  tile.  A.  It  looked  the  same, 
had  the  same  feel  about  it,  possibly  a  little  lighter. 

Q.  When  you  are  talking  about  two  things  being  the 
same,  it  is  immaterial  to  you  as  to  whether  they  are  made 
out  of  the  same  material — is  that  so?  A.  In  some  cases 
that  would  be  so,  surely. 

Q.  As  you  see  it,  two  things  may  be  the  same,  even 
though  thev  are  made  out  of  different  materials — is  that 
it?  A.  I  would  say  that  would  be  possible. 

Q.  And  it  is  on  mental  processes  of  that  kind  that  you  say 
it  was  the  same  old  tile — is  that  right?  A.  No.  I  am 
basing  it  on  experience  in  handling  tile.  That  was  the 
reason  for  saying  that. 

679  Q.  There  is  an  Exhibit  10  in  this  case,  and  it  was 
testified  in  the  Patent  Office  proceeding  by  Mr.  Roos 

and  others  that  that  was  a  proper  building  material,  and 
would  be  a  commercial  tile.  A.  Possibly  for  some  uses. 

Q.  If  you  were  advised  that  that  disintegrated  here  in 
three  minutes  in  a  glass  of  water  in  this  Court  the  other 
dav,  would  you  sav  that  material  that  would  do  that  was  a 
suitable  building  material,  suitable  to  make  tile  out  of  for 
building  material?  A.  It  would  make  a  splendid  insulat¬ 
ing  tile. 

Q.  But  there  was  nothing  in  the  Patent  Office  proceeding 
about  insulating  tile.  A.  I  do  not  know. 

Q.  This  was  building  material.  Would  that  make  a  good 
building  material  ?  A.  It  may. 

Q.  Is  it?  Is  it  as  it  is?  Would  the  building  material 
just  like  that  be  good?  A.  No,  but  as  an  insulating 
material - 

Q.  I  am  not  talking  about  insulation,  but  building  mate¬ 
rial.  A.  Insulation  is  a  building  material. 

Q.  I  am  directing  your  attention — would  a  material  such 
as  this  make  a  suitable  building  tile?  A.  For  some  pur¬ 
poses,  yes. 

Q.  Then  a  material  like  this,  if  you  were  building  a  wall, 
a  non-load  bearing  wall — a  material  made  such  as  this 
would  make  a  good  non-load  bearing  partition  wall — I  am 
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referring  to  material  made  out  of  the  same  stujff  as  Ex¬ 
hibit  10.  Just  answer  the  question.  A.  There  aire  certain 
uses  it  could  be  put  to. 

Q.  Just  answer  the  question. 

Mr.  Hansen:  He  has  answered  it. 

I 

i 

I 

By  Mr.  Rose : 

Q.  I  am  asking  you  whether  you  could  take  a  nqn-weight 
bearing  wall  and  build  up  your  wall  with  that  stuff? 
A.  There  is  a  place  that  that  material  can  be  used  in  con¬ 
struction — 

Q.  Wait  a  minute.  I  object.  That  is  not  responsive. 

The  Court :  The  question  is  with  respect  to  a  non-weight 
bearing  wall ;  not  for  other  purposes,  but  that  purpose. 

The  Witness:  As  partition  tile  has  been  discussed  and 
was  shown  at  the  trial  here,  this  product  is  not  suitable  to 
make  that. 

In  1922  our  company  had  not  yet  gotten  into  th^  field  of 
acoustical  material.  I  think  that  was  a  later  development. 

Mr.  Hansen:  “I  object  to  this  cross-examination  on 
acoustical  material.  The  witness  has  testified  that  during 
this  time  he  knew  nothing  about  it  and  certainly  acoustical 
material  is  not  within  the  scope  of  the  issue  lieite  before 
the  Court.  The  block,  Roos’  Exhibit  No.  10,  was  not  in¬ 
tended  for  acoustical  material.” 

680  The  Witness :  A  wallboard  with  a  core  lik(j?  Exhibit 
10  would  be  useful  for  some  purposes.  As  to!  whether 
or  not  it  would  dissolve  in  water  in  three  minutes,  I  will  say 
that  wallboard  is  not  supposed  to  be  submerged  in  water. 

I  saw  a  piece  of  the  block,  Roos’  Exhibit  No.  10,  placed 
in  water  here  the  other  dav  and  saw  it  being  crushed  like 
mud  after  it  had  remained  in  the  water  for  three  |minutes. 
This  indicates  to  me  that  wallboard  made  from  ^his  sub¬ 
stance  is  not  the  kind  of  wallboard  the  Gypsum  Company 
puts  on  the  market.  I  do  not  know  whether  wallboajrd  made 
from  this  substance  would  pass  the  Underwriters’ ! Labora¬ 
tories  tests. 

In  making  a  wallboard,  when  you  are  dealing  with  a  new 
material,  it  would  be  important  to  know  whether  the  bond 
of  the  paper  would  be  interfered  with  by  the  new  ihaterial. 

In  wallboard  you  must  have  a  right  good  bond  land  the 
onlv  wav  vou  can  tell  that  vou  have  such  a  bond  is  to  test 
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it  to  find  out.  That  is  one  of  the  reasons  whv  thev  use  the 

%  •* 

transverse  test  on  wallboard.  In  making  a  transverse  test 
the  wallboard  is  placed  with  its  middle  upon  a  knife  and 
pressure  is  applied  until  the  board  bends  and  finally  breaks. 
If  the  paper  happens  to  pull  away  from  the  core  at  the  place 
of  the  break  it  shows  a  bad  bond.  Wallboard  without  a 
good  bond  is  not  worth  anything ;  it  must  have  a  good  bond. 
Not  much  of  the  strength  is  in  the  bond  of  the  paper. 
Eighty-five  per  cent  of  the  strength  is  in  the  paper.  It  is 
not  true  that  if  the  paper  is  not  bonded  firmly  and  is  loose 
no  stability  is  given  to  the  board.  It  is  possible  to  get  a 
good  board  break  and  still  have  a  peeler.  It  might  be  a 
second  rate  board  but  nevertheless  it  shows  a  good  trans¬ 
verse  test.  In  the  transverse  test,  the  pressure  is  applied 
by  a  shot  flow  of  60  pounds  per  minute,  that  is,  the  shot 
goes  out  of  a  receptacle  which  places  a  weight  on  the  board 
at  the  rate  of  60  pounds  per  minute.  It  is  a  gradual  applica¬ 
tion  of  pressure.  The  transverse  test  is  given  to  get  the 
strength  of  the  board  and  also  to  see  whether  or  not  the 
board  has  a  good  bond  at  the  place  of  the  break.  It  may 
adhere  at  that  particular  point  but  would  be  a  peeler  at 
some  other  point. 

I  do  not  know  what  other  inventions  Mr.  Boos  mav  have 
been  working  on  in  the  Fall  of  1922.  He  was  doing  a  lot 
of  work  on  quality  control  at  the  plant  and  was  spending 
some  time  organizing  it.  I  do  not  recall  other  inventions 
that  he  was  \ working  on  right  at  that  particular  time.  I 
cannot  recall  any  work  that  I  did  for  him  on  the  other  in¬ 
ventions  upon  which  he  was  working.  I  happen  to  remem¬ 
ber  this  particular  one  because  I  did  some  work  on  it.  I 
did  not  do  any  work  for  him  on  the  others.  I  do  not  hap¬ 
pen  to  remember  what  Mr.  Boos’  real  difficulty  was  about 
this  foam.  Neither  do  I  know  what  particular  kind  of  a 
foam  he  was  trving  to  make.  I  do  not  know  what  Allison 
and  Boos  were  trying  to  do  with  the  foam  when  they  were 
working  with  it  in  1924  nor  do  I  know  what  thev  were  trv- 
ing  to  make  it  do.  That  was  their  problem.  I  saw 
681  them  working  around  there  upon  the  foam.  I  do  not 
know  what  chemicals  Allison  and  Boos  were  fooling 
with.  I  knew  that  they  were  trying  to  make  a  foam  but  I 
didn’t  know  what  they  were  trying  to  do  with  it. 

I  never  discussed  this  problem  with  Mr.  Theobald.  He 
was  my  boss  in  1922.  I  cannot  recall  of  one  discussion  con- 
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cerning  this  process  with  Mr.  Theobald  during  the  years 
1922  and  1923.  I  do  not  know  whether  Theobalcjl  had  any¬ 
thing  to  do  with  this  process  or  not. 

We  were  making  commercial  wallboard  by  the  pise  of  this 
process  early  in  1924  and  w^ere  sending  it  out  upon  the 
market  with  our  regular  wallboard.  This  we  did  before  the 
machine,  Roos’  Exhibit  No.  16,  was  made. 

I  do  not  know  what  the  man  from  the  Uncjerwriters’ 
Laboratories  did  with  the  specimens  of  block  j  and  wall- 
board  which  they  selected  when  they  came  at  intervals  to 
the  plant  at  Fort  Dodge  and  which  we  shipped  to  their 
laboratories  at  Chicago.  We  had  at  the  Fort  Dpdge  plant 
a  machine  for  making  a  transverse  test  on  wallboard  and 
this  machine  took  a  12  by  18-inch  board.  We  tested  the 
regular  run  of  wallboard  daily  on  this  machine.  !  This  was 
a  part  of  our  test  to  see  that  the  wallboard  was  up  to 
quality. 

Counsel  for  Rice  then  handed  the  witness  a  piece  broken 
from  Rice’s  Exhibit  V-l,  which  was  a  piece  of  the  broken 
block,  Roos’  Exhibit  No.  37,  which  block  had  been  made  by 
the  witness  Huntlev  in  1932  according  to  his  testimony,  by 
following  the  formula,  Roos’  Exhibit  No.  5,  together  with 
a  cup  of  water  and  the  witness  was  asked  to  drop  the  said 
piece  taken  from  Roos’  Exhibit  No.  37  into  the  cup  of 
water.  The  witness  complied  with  the  directions.  The 
piece  of  the  exhibit  which  the  witness  was  instructed  to 
drop  into  the  cup  of  water  was  %  of  an  inch  wide, j  about  1% 
inches  long,  and  about  %  of  an  inch  thick.  This  broken 
piece  taken  from  Roos’  Exhibit  No.  37  remained  in  the  cup 
of  water  for  32  minutes.  At  the  end  of  the  32  minutes  the 
piece  of  Roos’  Exhibit  No.  37  had  not  disintegrated  or  dis¬ 
solved  and  the  water  was  still  colorless  jjind  clear. 
682  The  witness  then,  following  the  instructions  of  coun¬ 
sel  for  Rice,  removed  the  piece  of  Roosj’  Exhibit 
No.  37  from  the  cup  of  water  and  in  an  attempt  to  crush  it  in 
his  fingers,  acting  upon  instructions  given  by  ecjunsel  for 
Rice,  failed  to  do  so. 

Mr.  Rose:  Whereupon  counsel  for  Rice  breaks  the  piece 
in  his  fingers  with  ease. 

Mr.  Hansen:  With  a  bending  action,  and  not  a  crushing 
action. 
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Mr.  Rose :  It  does  disintegrate. 

Mr.  Hansen:  You  just  rolled  it  in  your  fingers. 

Mr.  Rose:  Let  the  test  speak  for  itself. 

Mr.  Hansen :  No,  we  will  just  get  into  the  record  what  you 
were  doing. 

Mr.  Rose:  His  Honor  observed  what  I  did. 

The  Witness:  The  materials  in  the  block,  Roos’  Exhibit 
No.  10,  and  the  broken  piece  of  Roos’  Exhibit  No.  37,  Rice’s 
Exhibit  V-l,  are  similar  but  not  exactly  alike.  There  is  a 
possible  difference  in  the  cell  size.  The  cell  size  is  larger 
in  the  block,  Roos’  Exhibit  No.  10  and  the  block,  Roos’  Ex¬ 
hibit  No.  10  is  more  porous.  Neither  is  it  as  dense  a  ma¬ 
terial  as  Rice’s  Exhibit  V-l. 

I  am  familial*  with  the  peculiar  property  of  gypsum  with 
respect  to  its  absorption  of  water  and  its  releasing  of  water. 
A  standard  gypsum  block,  comparable  in  size  and  uses  to 
Roos’  Exhibit  No.  37,  has  a  consistency  any  place  from  62 
to  92.  By  a  62  consistency  I  mean  62  parts  of  plaster  to 
100  parts  of  water.  The  blocks  of  92  consistency  were  made 
of  92  parts  of  plaster  to  100  parts  of  water.  Whether  or 
not  one  obtained  a  porous  material  in  a  block  made  from 
62  parts  of  plaster  and  100  parts  of  water  would  depend 
somewhat  upon  mixing  conditions.  You  can  change  the 
porous  condition  by  various  methods  of  mixing.  A  block 
made  from  62  pounds  of  plaster  and  100  pounds  of  water 
would  be  more  porous  than  a  block  made  from  92  pounds 
of  plaster  and  100  pounds  of  water,  that  is,  where  the  ratio 
of  water  to  the  plaster  is  greater,  the  more  porous  is  the 
material.  This  is  the  rule. 

The  formula,  Roos’  Exhibit  No.  5,  which  Mr.  Huntly 
testified  he  used  in  making  his  block,  Roos’  Exhibit  No.  37, 
calls  for  92  parts  of  plaster  to  100  parts  of  water. 
683  I  do  not  think  that  without  the  use  of  foam  one 
could  get  a  product  as  porous  as  the  broken  piece  of 
Roos’  Exhibit  No.  37,  which  is  marked  Rice’s  Exhibit  V-l. 
I  cannot  look  at  it,  however,  and  say  that  I  formed  that 
opinion  from  looking  at  it.  So  that  my  opinion  about  that 
is  purely  a  matter  of  opinion  and  is  not  based  on  observa¬ 
tion  of  the  exhibit. 

It  is  true,  beyond  certain  limits,  that  the  more  water  you 
put  into  one  of  ithese  mixtures  of  gypsum  and  water,  the 
weaker  your  product  is  in  the  standard  tile.  It  is  true  that 
within  limits  the  strength  of  the  product  depends  upon  the 
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amount  of  gypsum  plaster  mixed  with  the  water]  In  other 
words,  if  you  rob  a  product  of  the  gypsum  plaster  by  put¬ 
ting  in  an  excess  of  water,  you  would  get  a  weaker  product. 
When  you  take  water  and  mix  it  with  gypsum  blaster  and 
put  a  great  deal  of  water  in  it,  your  mix  has  so  piuch  plas¬ 
ter  and  so  much  water  and  when  you  set  it  up  and  dry  it, 
the  water  evaporates  so  that  you  have  left,  as  sqlid  matter 
in  the  block,  substantially  the  plaster  that  was  put  into  the 
mixture,  so,  therefore,  the  amount  of  water,  sincj}  it  evapo¬ 
rates,  leaves  you  with  a  block  that  is  substantially  the 
weight  of  the  plaster.  Of  course,  it  would  retain  some 
water. 

I  do  not  know  anything  about  the  patent  \vhich  Mr. 
Brookbv  took  out  on  a  process  for  making  a  light  weight 
material  by  using  lots  of  water.  I  am  not  familiar  with  it. 

The  patty,  Roos’  Exhibit  No.  4,  is  not  of  the!  same  cell 
structure  as  the  piece  of  the  tile,  Roos’  Exhibit  No.  37, 
which  is  marked  Rice’s  Exhibit  V-l.  The  patty,  Roos’  Ex¬ 
hibit  No.  4,  has  the  more  porous  cell  structure,  that  is,  the 
patty,  Roos’  Exhibit  No.  4,  from  its  appearance  is  of  an 
entirely  different  cell  structure  than  the  piece  of  jHuntley’s 
tile,  Roos’  Exhibit  No.  37,  which  is  marked  Ricej’s  Exhibit 
V-l.  I  would  say  from  my  observation  and  comparison  of 
these  two  exhibits  that  they  are  of  different]  physical 
structure. 

684  Q.  In  your  business,  referring  to  the  composition 
of  a  tile,  when  you  use  the  term  ‘ 4 consistency”,  for 
example,  as  in  Roos’  Exhibit  No.  5,  a  consistency  of  92, 
what  do  you  mean?  A.  That  is  the  water  stucco  ratio. 

Q.  When  you  say  a  consistency  of  92,  you  me^n  what — 
how  much  plaster,  how  much  water  ?  A.  It  would  be  92 
c.c.’s  of  water  and  100  grams  of  plaster. 

Q.  Mr.  Huntly  testified  yesterday,  on  page  1235,  as 

follows :  | 

■ 

“  Q.  What  do  vou  mean  bv  ‘92  consistencv’^  A.  The 
ratio  of  the  water  and  plaster,  by  weight. 

“Q.  That  is,  you  take  92  c.c.  of  water?  A.  1^00  c.c.  of 
water;  92  pounds  of  plaster  and  100  pounds  of  water.” 

Q.  In  other  words,  if  Mr.  Huntly,  according  to  your 
definition  of  that,  did  in  the  making  of  this  tile,  what  he 
said  yesterday,  he  did  not  follow  the  Roos  formula.  Is  that 
correct?  A.  Sav  that  again,  will  you,  Mr.  Rose,  please? 
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Q.  I  know  it  is  a  little  intricate.  I  will  show  you  the  tes¬ 
timony,  so  that  you  will  have  it  in  front  of  you.  I  am  call¬ 
ing  attention  to  the  answer  Mr.  Huntly  made  when  he  was 
asked  this  question  by  Mr.  Hansen: 

“Q.  That  is,  you  take  92  c.c.  of  water?”  His  answer  was 
this:  “A.  100  c.c.  of  water;  92  pounds  of  plaster  and  100 
pounds  of  water.” 

Q.  I  ask  you  whether  that  is  following  the  Roos  formula, 
Exhibit  No.  5,  which  I  show  you  on  page  358  of  the  Roos 
record,  where  the  consistencv  of  the  tile  referred  to  was  92. 
A.  No,  sir,  it  is  not. 

Q.  So  that,  as  you  understand  the  situation,  Mr.  Huntly 
did  not  follow  the  Roos  formula  No.  5.  Is  that  correct?  A. 
In  accordance  with  this  testimony,  he  did  not. 

Q.  What  would  be  your  consistency  if  you  made  your 
mixture  of  100  c.c.  of  water  to  92  of  plaster?  Maybe  that 
is  too  much  mathematics  for  you.  Are  you  skilled  in 
mathematics?  A.  No,  sir. 

Mr.  Rose:  If  your  Honor  please,  that  is  a  mathematical 
calculation. 

685  The  wallboard,  Roos’  Exhibit  No.  14,  is  not  simi¬ 
lar  in  texture  and  physical  character  to  the  piece  of 
Roos’  Exhibit  No.  37,  which  is  marked  Rice’s  Exhibit  V-l. 
Rice’s  Exhibit  V-l  is  the  more  porous  in  my  opinion. 

In  1921  and  1922  our  standard  4-inch  cored  tile  weighed 
40  pounds  when  dry.  I  do  not  recall  what  the  wet  weight 
was  neither  do  I  know  just  what  the  consistency  of  this  tile 
was. 


Redirect  examination. 

Bv  Mr.  Hansen: 

When  I  was  asked  by  Mr.  Rose  to  pick  out  the  specimen 
of  Roos’  Exhibit  No.  37  from  the  cup  of  water  and  attempt 
to  crush  it  between  my  fingers  I  exerted  my  utmost  pres¬ 
sure  in  an  attempt  to  crush  it.  I  was  not,  however, 
successful. 

Recross-examination. 

Bv  Mr.  Rose : 

“Q.  In  your  opinion,  would  Exhibits  11  and  14,  if  sub¬ 
jected  to  water'  act  the  same  way  as  this  test  that  has  just 
been  made?” 
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686  Mr.  Hansen:  “I  object  to  that  as  not  j  proper  re¬ 
cross  examination.” 


Mr.  Rose:  “If  your  Honor  please,  just  so  thht  my  good 
faith  in  this  matter  can  be  understood,  I  challenge  the  other 
side  to  take  off  Exhibits  11  and  14  a  strip  of  the  core  one 
inch  wide  and  12  inches  long,  and  subject  it  to  'vt'ater  for  a 
reasonable  period,  and  we  will  see  whether  it  will  maintain 
its  physical  structure.” 


Mr.  Hansen: 
Mr.  Rose:  “ 


“Are  you  through  with  the  witness?” 

I  am  making  a  challenge  to  you  right  now. 


Mr.  Hansen:  “Do  you  want  me  to  do  it  with  this 


witness?” 


Mr.  Rose:  “I  do  not  care  where  it  is  done.” 

Mr.  Hansen:  “Are  you  through  with  this  witness?” 

Mr.  Rose:  “lam.”  j 

687  Sewell  Lee  Avery.  j 

Sewell  Lee  Avery,  a  witness  called  on  behalf  of  the 
parties  Roos,  and  the  United  States  Gypsum  Company, 
having  been  duly  sworn,  did  testify  as  follows:! 

Direct  examination. 

By  Mr.  Hansen : 

My  name  is  Sewell  Lee  Avery.  I  am  of  mature  age  and 
reside  in  Evanston,  Illinois.  I  am  a  manufacturer  by  oc¬ 
cupation  and  have  been  President  of  the  United  States 
Gypsum  Company  since  1904  or  1905.  The  United  States 
Gypsum  Company  is  a  sixty  or  seventy  million  cellar  com¬ 
pany.  It  has  thirty  or  forty  plants  perhaps  of  different 
classifications  and  many  mines.  The  United  States  Gypsum 
Company  is  the  largest  gypsum  company  operating  in  the 
United  States.  I  am  also  a  director  of  the  United  States 
Steel  Company,  Northern  Trust  Company,  Container  Cor¬ 
poration,  Montgomery  Ward  Corporation,  the  Chicago  and 
Great  Western  Railway,  Armour  &  Company,  Continental 
Illinois  Trust  Company  and  a  Trustee  of  the  University  of 
Chicago. 

I  have  known  Carlisle  K.  Roos  for  many  yeard  and  I  am 
familiar  with  the  process  of  this  invention  which  is  now  in 
controversy,  from  its  inception. 
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Mr.  Roos  was  our  leading  chemist.  The  invention  was  the 
result  of  an  aim  to  overcome  a  definite  difficulty  in  our  man¬ 
ufacture.  In  the  manufacture  of  wallboards,  sawdust  was 
always  used  for  the  quality  that  it  brought  the  product, 
and  as  the  company’s  development  of  the  wallboard  in¬ 
creased,  the  difficulties  of  securing  sawdust  became  very 
great.  The  product  at  its  best  had  never  been  without  de¬ 
fects,  and  the  company  was  annoyed  and  put  to  expense 
due  to  the  fact  that  sawdust  was  of  an  unkindly  nature,  with 
lumps  of  different  kinds  of  woods,  some  of  which  had  dis¬ 
advantageous  results,  and  sometimes  it  would  be  moist  with 
water  so  long  as  to  cause  it  to  rot ;  the  handling  of  sawdust 
was  dangerous  due  to  spontaneous  combustion  which 
6SS  brought  about  fires;  its  storage  was  bulky,  and  its 
handling  in  everv  way  was  unsatisfactory  This  was 
labored  with  throughout  the  development  of  the  business, 
until  the  growth  required  such  a  quantity  of  sawdust  that 
it  became  difficult  to  secure  enough  to  keep  the  plants  in 
operation.  That  stress  became  so  great  along  in  1918,  1919 
or  1920,  somewhere  along  in  there,  that  we  had  at  one  time 
as  much  as  five  or  six  men  traveling  the  country  searching 
for  sawdust.  Failure  to  get  it  was  a  very  serious  thing, 
and  we  had  recourse  to  buying  old  piles  of  sawdust  that 
were  on  the  sites  of  former  operating  plants.  In  that  situa¬ 
tion,  the  demand  to  correct  this  difficulty  brought  the  need 
to  the  research  department,  and  the  effort  resulted  in  the 
bubble  and  its  use  in  the  board. 

It  was  the  observation,  in  working  with  this  product  in 
which  we  were  all  unavoidably  greatly  interested,  that  the 
small  particle  of  wood  provided  by  the  sawdust  itself  was 
saturated  in  the  process  of  manufacture;  consequently,  in¬ 
creased  in  size  through  swelling,  and  in  that  state  mixed 
with  the  plaster  and  incorporated  in  the  course  of  manufac¬ 
ture,  in  the  board.  When  the  board  was  formed  and  set, 
it  was  subjected  to  heat,  and  the  movement  of  air,  for  the 
purpose  of  drying.  In  the  course  of  the  drying,  the  mois¬ 
ture  was  removed  not  only  from  the  plaster,  that  is  the 
excess  moisture,  but  also  necessarily  from  the  wood  par¬ 
ticles,  and  they,  in  consequence,  shrank  and  regained  their 
original  size.  The  observation  of  the  board  indicated  fre¬ 
quently  that  the  hole  that  was  left  and  remained  about  the 
swollen  wood,  retained  its  shape  in  the  finished  product, 
while  the  wood  itself  became  smaller  and  had  the  appear- 


573 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  Alj 

I 

l 

ance  frequently  of  a  pea  in  a  pod.  It  was  in  essence  then,  a 
type  of  bubble-forming  thing.  The  suggestion  ftom  that  to 
all  of  us  had  its  explanation  in  that.  The  assumption  was 
that  the  suggestion  of  the  use  of  bubbles  came  from  that  re¬ 
sult. 

I  think  I  first  heard  of  this  invention  in  the  middle  or 
latter  part  of  1922.  I  was  brought  into  contract  with 
689  this  invention  of  Mr.  Roos’  in  1922  by  the  bringing 
in  of  pieces  of  gypsum  in  block  and  boa^d  form  in 
samples  indicating  the  accomplishment,  which  \fas  consid¬ 
ered  a  very  great  one,  in  the  presence  of  all  those  inter¬ 
ested,  Mr.  Knode,  and  as  recall  it,  I  think  Mh.  Brookby, 
and  later,  or  perhaps  at  the  same  time,  Mr.  Rops.  It  im¬ 
mediately  became  a  subject  of  exhilaration,  an4  the  signs 
of  accomplishment  followed  the  presentation  of  these  sam¬ 
ples  in  which  were  incorporated  these  tenacious  bubbles. 
Direction  was  then  immediately  given  by  me  that  the  ac¬ 
complishment  be  put  into  operation  at  the  earliest  possible 
moment,  and  pressure  was  continued  by  myself  from  that 
very  day  continuously  that  that  result  be  accomplished  in 
t lie  mechanical  fashion  necessary,  that  it  might  enter  into 
our  flowing  production  without  interference  witlji  economy, 
and  with  the  preservation  of  quality. 

In  accordance  with  the  uninterrupted  habii  of  some 
twenty  years,  in  the  discussions  of  these  majoii  problems 
of  production,  the  needs,  the  conditions  indicate^  were  be¬ 
fore  me.  The  need  of  solution  of  these  things  was  a  matter 
in  which  I  took  not  only  an  interested,  but  the  leading  posi¬ 
tion.  The  demands  that  emanated  for  a  solution  of  these 
things  were  continually  flowing  from  me  naturally.  In  this 
particular  case,  our  situation  required  that  we[  overcome 
these  sawdust  difficulties,  which  were  a  menace,  and  on  the 
presentation  of  this,  it  was  brought  in  in  a  spirit  of  response 
of  something  on  which  I  had  put  pressure.  I  immediately 
put  pressure  that  it  be  put  immediately  into  effect,  and  I 
maintained  continually,  not  merely  through  tlje  normal 
channel  of  the  operating  department  whose  direct  respon¬ 
sibility  it  was,  but  also  through  the  research  department, 
and  it  became  the  active  interest  not  only  in  the  research 
way,  but  of  all  of  these.  That  continued,  and  continued 
for  years  after  it  was  in  operation,  because  its  benefit  was 
not  only  very  great  to  the  institution,  but  was  important 
to  the  industry. 
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690  Cross-examination. 

Bv  Mr.  Rose: 

I  would  not  be  able  to  say  whether  the  patent  department 
was  organized  in  our  company  during  the  year  1919,  or 
whether  it  was  the  year  1920.  I  know  Mr.  Langdon  Moore. 
He  was  at  one  time  in  our  organization.  When  he  was 
hired  he  had  my  approval  and  I  had  my  part  in  his  hiring 
but  I  do  not  recall  the  incident.  We  employed  him  to  handle 
our  legal  matters  that  were  associated  with  our  research 
and  copyrights,  things  of  that  sort.  He  was  a  patent  law¬ 
yer.  He  had  an  office  right  up  in  our  general  offices  and  he 
was  an  employee  of  the  corporation  and  was  at  work  in  our 
local  patent  work.  At  that  time  we  had  something  like  five 
different  floors  in  our  general  offices. 

I  knew  Mr.  Brookby  well.  He  was  in  a  sense,  in  1922, 
our  production  manager.  He  was  later  in  charge  of  re¬ 
search.  I  do  not  recollect  accurately  when  he  was  in  charge 
of  research.  J  prefer  to  furnish  the  records  of  the  actu¬ 
ality  rather  than  to  guess. 

During  the  years  1920, 1921, 1922, 1923, 1924,  our  mechan¬ 
ical  department  was  an  element  in  the  operation  division. 
In  other  words,  it  was  a  division  of  the  operating  depart¬ 
ment  and  not  classified  as  a  mechanical  department  in  it¬ 
self.  Our  engineering  department  built  many  plants  for 
us.  My  impression  is  that  in  1922  Mr.  Birdsev  was  our 
chief  engineer.  All  our  engineering  was  under  the  operat¬ 
ing  department. 

I  first  heard  of  this  Roos  process  I  think  in  the  summer 
of  1922.  I  have  no  exact  date;  July  or  August,  sometime  in 
the  middle  of  1922  according  to  my  recollection.  I  should 
like  to  make  it  very  emphatic  that  I  unquestionably  per¬ 
sonally  gave  orders  to  push  the  invention  and  protect  the 
interests  of  the  company  to  the  utmost. 

It  was  definitely  the  policy  of  our  company  that  when  a 
man  worked  for  us,  made  an  invention,  he  had  to  turn  it 
over  to  us.  Such  was  the  contract  with  him  and  we  em¬ 
ployed  men  for  that  purpose. 

691  The  minute  I  heard  of  Mr.  Roos’  invention  in  1922, 
I  realized  that  it  was  what  we  were  looking  for  and 

that  it  was  a  great  thing.  I  wanted  to  secure  to  the  United 
States  Gypsum  Company  this  important  invention  and  get 
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it  in  operation.  It  was  because  of  its  importance  that  I 
took  so  much  interest  in  it.  I  instantly  recognized  the  im¬ 
portance  of  the  thing  and  gave  orders  to  those  under  me  to 
work  it  out  and  get  it  so  that  it  might  be  put  through.  Ac¬ 
cording  to  our  impression,  we  had  developed  it  ahd  secured 
it  for  the  United  States  Gypsum  Company.  I  did  not  go 
out  to  Fort  Dodge  myself  and  personally  supervise  what 
was  done  there.  I  gave  my  orders  to  Mr.  Knoc{e  and  un¬ 
doubtedly  spoke  to  Mr.  Brookbv  concerning  it.  iThe  rela¬ 
tions  in  the  administrative  staff  are  very  intimate,  and 
discussions  of  things  of  this  character  would  be  with  the 
immediate  head  of  the  department;  and  in  the  discussions, 
which  would  be  frequent,  Mr.  Birdsev  would  be!  included. 
Mr.  Brookbv,  while  he  was  there,  and  Mr.  Roos  would,  on 
occasion,  being  present  to  describe  the  difficulties!  or  other¬ 
wise,  participate  in  something  of  the  nature  I  ljave  tried 
to  convey  to  you. 

Great  numbers  of  samples  were  constantly  coming  in. 
That  is  the  means  of  demonstration,  accomplishment,  or 
progress.  I  should  not  personally  be  able  to  identify  any 
of  this  flood  of  stuff  that  is  constantly  going  by;  but  my 
impression  is  quite  clear  that  it  was  first  brought  in  as  a 
block  demonstration  and  later — perhaps  at  the  sfme  time, 
or  perhaps  reversed;  my  memory  would  not  |be  sharp 
enough  to  undertake  that — it  would  be  brought  in  jin  boards 
which  my  recollection  indicates  to  be  about  the  sjze  of  the 
blotter,  but  a  little  more  than  half  the  width;  about  this 
dimension  (indicating).  I  probably  have  seen  ^he  block 
Roos’  Exhibit  No.  10  in  my  office,  but  it  would  be  impossible 
for  me  to  testify  and  identify  it.  I  have  seen  maijiy  like  it. 
The  research  end  of  our  business  has  always  been  a  very 
active  one.  Our  progress  like  that  of  nicest  manu- 
692  facturing  concerns,  rests  on  the  developments  of  that 
character,  and  that  is  very  peculiar  in  th^  gypsum 
business.  That  interest  that  I  indicate  to  you  in  this  is 
common  throughout  the  administrative  group,  knd  runs 
down  to  the  mills  themselves.  There  is,  consequbntly,  al¬ 
most  a  weekly  opportunity  for  those  at  the  head  to  enjoy 
the  sensation  of  “having  the  world  by  the  tail”  With  some 
new  invention.  One  out  of  a  hundred  proves  to  be  good, 
and  later  ends  up  by  being,  with  the  rest,  of  little  value. 
There  is,  nevertheless,  a  continuing  interest  in  the  things  I 
referred  to  as  an  almost  constant  flow,  and  there  will  be  in 
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plaster.  There  is  an  almost  constant  flow  of  results  of  these 
efforts,  progress,  difficulties  submitted.  When  they  take 
on  sufficient  interest  to  be  matters  of  probable  importance, 
they  are  brought  in  by  one  or  the  other,  principally  by  Mr. 
Birdsey  or  Mr.  Knode;  and  that  constant  flow  is  what  I 
referred  to,  and  not  to  the  constant  flow  of  Mr.  Roos’  par¬ 
ticular  bubble  patents.  It  is  substantially  this  way :  I  heard 
of  this  invention  in  1922  and  I  was  interested  in  it;  and  I 
gave  orders  that  the  Company’s  interest  should  be  pro¬ 
tected  and  the  thing  carried  out  in  every  way  possible,  and  I 
think  I  did  see  some  exhibits  of  this  product.  I  knew  of  the 

difficulties  associated  with  our  sawdust.  Evervbodv  knew. 

*  * 

It  had  been  on  the  shoulders  of  this  organization  for  years. 
It  came  at  a  time  when,  after  years  of  development  in  the 
use  of  that,  we  found  our  entire  progress  in  the  construction 
of  many  machines  impeded  unless  economically  we  could 
get  sawdust  in  the  quantity  and  the  quality  we  wanted.  It 
became  impossible  to  do  it.  We  then  ran  into  the  difficulties 
of  failure  to  deliver  until  we  delegated  a  group  of  men,  able 
men,  to  go  about  the  country  to  find  more  of  the  stuff,  and 
of  course  we  got  a  lower  quality. 

In  that  stress,  interfering  with  our  output  and  threaten¬ 
ing  the  accomplishment  of  investments  of  millions,  we  were 
alert  to  it.  I  was  aware  of  that,  and  we  were  all 

693  struggling  to  find  some  method  by  which  the  same 
result  might  be  accomplished  that  now  was  failing  us. 

Out  of  this  thing,  this  process  in  issue  came.  When,  vic¬ 
toriously,  this  thing  of  Roos’  was  accomplished  and  brought 
in,  you  may  imagine  that  I  observed  it.  You  may  imagine, 
further,  that  on  that  talk  I  said  4 4 good!”  and  we  all  said 
“good!”  and  we  were  elated.  Here  was  our  solution.  We 
had  a  tenacious  bubble;  and  the  putting  in  of  bubbles  into 
block  and  plaster  had  been  laboratorially  performed.  Our 
solution  was  there,  provided — and  here  was  the  question — 
we  could  find  a  method  of  incorporating  those  bubbles  into 
that  business,  which  was  a  great  difficulty,  and  remains  one 
today. 

694  Q.  Can  you  give  me  the  year  in  which  you  started 
to  make  a  wallboard  under  the  Roos  process? 

A.  My  impression  is — that  is  a  long  time  ago — my  impres¬ 
sion  was  that  we  practically  immediately,  in  a  very  crude 
form,  by  hand-dumping  in  sections,  practically  made  little 
parts  in  this  thing  at  once. 
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Q.  When  did  you  put  it  on  the  market?  A.  I  think  it 
was  made  intermittently  from  the  time  we  started  in  these 
efforts  to  develop  this  very  difficult  thing,  and  put  in  some 
small  part  on  the  market  almost  immediately,  but  so  frag- 
mentarily,  so  incidentally,  that  you  must  not  assume  that 
that  meant  the  immediate  conquering  of  this  long  battle 
we  had  to  work  out  the  mechanical  difficulties. 

Q.  As  I  understand  you,  you  put  this  on  tlie  market, 
then,  say  in  June,  1922?  You  put  some  of  the  product  on 
the  market  in  June,  1922?  A.  You  are  very  generous  in 
your  deduction.  I  should  not  be  able  to  go  so  rapidly. 

Q.  But  you  think  it  was  almost  immediately,  do  you? 
A.  1  think  this,  and  I  am  trying  very  hard  to  make  you  see 
this: -  I 

Q.  I  should  like  you  to  be  specific  if  you  can.|  Can  you 
testify  that  you  marketed  any  of  this  product  in  June, 
1922?  A.  No;  I  could  not  say  that  specifically. |  I  should 
have  to - 

Q.  All  right;  you  have  answered.  Could  you  say  that 
you  marketed  any  of  this  product  in  July,  1922?  i  A.  No;  I 
would  not  be  able  to  do  that. 

Q.  Would  you  say  that  you  marketed  any  of  this  product 
in  August,  1922?  A.  It  would  not  be  possible  for  me  to 
say.  My  assumption  would  be  that  to  some  vjery,  very 
minor  degree,  some  incidental  fraction,  hand-tripd,  might 
have  gone  out  with  the  other  product. 

Q.  Did  you  know  that  ?  A.  I  would  not  be  willing  to  say 
that  I  positively  knew  that.  That  is  my  understanding. 

Q.  When  did  you  start  to  put  on  to  the  market  and  to 
make,  manufacture,  tile,  using  this  process?  A.  That  was 
a  more  or  less  on-and-off  affair ;  and  I  should  not  be  able, 
without  recourse  to  records,  to  answer  that.  1 

Q.  Were  you  making  tile  under  this  process  at  Fort 
Dodge  in  1927  ?  A.  It  would  be  very  easy  to  definitely  get 
the  information,  but  I  would  not  venture  to  answer  “Yes” 
or  “no”  to  that. 

Q.  You  really  do  not  know;  do  you?  A.  I  really  do  not 
know.  I 

695  In  the  letter  written  by  Brookby  to  Theobald, 
Boos’  Exhibit  No.  8,  which  I  am  very  sure  I  never 
saw  before,  the  second  paragraph  thereof  reads  as  fol¬ 
lows:  “I  think  we  will  file  an  application  [just  the 
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same  to  be  in  on  the  ground  floor  with  the  Gypsolite 
Company.” 

696  Q.  'Well,  here  is  Mr.  Brookby.  This  letter  is  dated 
in  1922,  as  you  see,  and  he  signs  it  as  production 

manager.  A.  I  cannot  see  what  you  can  get  out  of  me  on 
this  correspondence  that  I  had  nothing  to  do  with.  If 
you  will  make  that  clear  I  will  tell  you  what  I  know. 

Q.  Wait  a  minute.  You  know,  lots  of  times  witnesses  do 
not  just  understand  the  purpose  of  question.  A.  I  think 
most  of  the  time. 

Q.  I  assure  you  that  any  I  am  asking  you  are  right  to 
the  point. 

The  Court :  We  will  take  a  short  recess  at  this  point. 

(Thereupon  a  ten-minute  recess  was  taken,  after  which 
the  hearing  was  resumed,  as  follows:) 

Bv  Mr.  Rose: 

Q.  Referring  to  this  exhibit  No.  8  that  I  just  showed  you, 
do  vou  think; Mr.  Brookbv  would  write  that  letter  to  Mr. 
Theobald  without  talking  to  vou?  A.  I  have  not  anv  idea 
about  the  matter  at  all.  I  am  not  familiar  with  the  letter, 
the  subjects;  I  would  not  direct  his  correspondence;  and 
nothing  that  I  would  have  to  sav  at  anv  time — I  would 
never  have  anv  direct  relation  with  this  man. 

i  % 

Q.  You  might  read  it.  (The  witness  examined  the 
letter.) 

Q.  Have  you  read  the  letter,  Mr.  Avery?  A.  Yes;  I 
have. 

Q.  Do  you  think  he  would  make  the  statement  in  para¬ 
graph  2,  “I  think  we  will  file  an  application  just  the  same, 
to  be  in  on  the  ground  floor  with  the  Gypsolite  Company,” 
without  talking  to  vou  about  it ;  or  would  that  be  within  his 
authoritv?  A.  Well,  that  would  be  within  his  authoritv. 

90  0  1 

Q.  In  other  words,  he  had  charge  of  matters  of  that  kind, 
and  you  concede  that  it  would  be  within  his  authority? 
A.  I  am  not  certain  at  all  that  he  had  authority  on  matters 
of  that  kind. 

Q.  That  is  what  I  am  asking  you.  Then  your  answer 
would  be  that  that  was  an  unauthorized  letter? 

697  A.  Absolutelv  mv  answer  would  not  be  that. 

•  90 

Q.  Well,  here  is  Mr.  Brookby,  now.  He  writes  a 
letter.  You  have  seen  it;  and  I  am  asking  you  whether  he 
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had  authority  to  handle  matters  of  that  kind,  o!r  whether 
he  exceeded  his  authority?  A.  What  kind  of  matters  are 
they  ? 

Q.  He  says,  “I  think  we  will  file  an  application  just  the 
same.”  A.  That  has  to  do  with  some  starch  thiiig. 

Q.  It  was  introduced  in  this  suit  as  exhibit  >sTo.  8,  pre¬ 
sumably  having  to  do  with  the  Roos  process.  A.  But  the 
point  you  refer  to  has  not  anything  to  do  withj  the  Roos 
process. 

Q.  I  do  not  know  why  it  was  put  into  the  cas^  if  it  has 
not.  A.  There  might  be  something  else  in  the  letter  that 
refers  definitely - 

Q.  Do  you  see  anything  in  the  letter  yourself?  A.  I 
read  the  letter. 

Q.  Do  you  see  anything  else  there  yourself  tjiat  would 
have  been  of  interest  in  the  Roos  case?  A.  I  anil  not  con¬ 
ducting  this  case,  and  I  am  not  able  to  answer  that. 

Q.  That  is  a  matter  of  fact,  is  it  not?  A.  "Vyhat  is  a 
matter  of  fact? 

Q.  As  to  whether  there  is  anything  of  interest  to  the 
Roos  process  outside  of  that  in  this  letter.  A.  t  suppose 
that,  like  all  other  facts,  is  a  matter  of  some  kind. 

The  Gypsolite  Company  was  a  board  plant  i  that  was 
built  in  Batavia,  N.  Y.  A  man  by  the  name  of  ^laggerty, 
formerly  in  the  Beaverboard  Company,  makihg  paper 
board,  started  that  up  after  he  was  released  f[rom  that 
corporation,  trying  to  regain  a  position  in  a  business  in 
which  he  had  spent  his  life  previously — that  is,  in  the 
paper  board  business.  The  entrance  of  our  “Slieetrock” 
wallboard  interfered  rather  heavily  with  it ;  and  a$  I  under- 
stand,  believing  that  the  future  of  business  wa«k  to  be  a 
gypsum  board,  and  with  the  idea  that  if  he  could  get  the 
paper  lightness  with  which  he  was  familiar  into  4  gypsum 
product  there  might  be  an  opening,  he  used  starch  with 
gypsum  for  the  lightening  effect  and  built  this  plant  at 
Batavia.  This  letter  indicates  that  we  were  having  very 
minor  competition  from  the  Gypsolite  Company.  I  think 
Mr.  Brookby  was  interested,  at  that  time,  in  an  invention 
to  which  I  would  guess  that  this  refers,  by  which,  i^i  making 
an  inner  core  of  very  light  excess-water  gypsupi — which 
you  can  do — which  has  neither  strength  nor  weight,  and 
then  imposing  on  either  side  of  this  light  body!  heavier, 
denser  gypsum,  and  to  that,  paper,  he  wouldj  get  the 
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698  structural  strength  and  the  lightness  as  well.  That 
is  just  an  offhand  deduction  from  that  one  under¬ 
scored  sentence. 

699  Q.  I  observe  that  in  the  third  paragraph  of  this 
•  letter  he  says  this : 

“I  have  been  considering  the  foaming  reaction  from  a 
good  many  angles;  and  what  we  want,  I  believe,  is  (1)  a 
foaming  agent  like  soap  bark;  (2)  a  thickened  solution  like 
we  would  get  with  rice  flour  or  other  starch.” 

Now,  is  it  not  evident,  to  your  knowledge,  that  this  let¬ 
ter  referred  to  getting  in  on  the  ground  floor  with  a  patent 
application  that  would  cover  foaming  material  made  from 
an  agent  like  soap  bark?  A.  It  is  obvious  to  me  that  your 
deduction  is  entirely  wrong,  and  reading  the  letter  itself 
would  make  it  clear.  He  is  covering  two  matters  in  there, 
if  I  understand  it  correctly,  and  the  first  one  is  not  at  all 
related  to  the  other. 

Q.  At  the  top  of  the  page  of  this  letter  I  see  these  words : 
“Subject” — one  subject — “Light-weight  board  and  block.” 
A.  That  would  cover  both  points,  which  are  entirely  sepa¬ 
rate  in  their  treatment. 

Mr.  Rose:  If  your  Honor  please,  I  should  like  to  show 
that  to  vour  Honor. 

The  Witness:  The  light-weight  board,  you  understand, 
has  been  accomplished  in  starch.  There  is  some  confusion 
in  vour  own  mind  about  this. 

Bv  Mr.  Rose: 

Q.  No;  there  is  no  confusion  in  my  mind.  A.  I  think 
so. 

Q.  The  subject  matter  of  that  letter  was  light-weight 
board  and  block;  was  it  not?  A.  Yes;  covering  two  dif¬ 
ferent  processes,  I  would  guess. 

Q.  Yes;  but  he  refers  to  soap  bark.  A.  Yes;  but  the 
thing  that  you  are  trying  to  hook  up  is  his  inclination  to  go 
ahead  on  the  starch  business.  You  are  trying  to  associate 
that  with  his  going  ahead  with  the  bubble  business. 

Q.  I  see  you  have  seen  the  letter  before;  have  you  not? 
A.  Never  in  my  life. 
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Q.  Never?  A.  I  did  not  know  it  was  eyer  writ- 
700  ten. 


Q.  From  your  knowledge  of  your  business,  what 
would  be  the  purpose  of  putting  that  letter  into  this  case  at 
all  except  to  show  that  it  had  a  connection  with  this  in¬ 
vention?  A.  I  imagine  that  the  thing  it  was  put!  in  there 
for  is  that  part  of  it  which  relates  to  the  bubble  invention. 
The  point  you  are  making  does  not  relate  to  it  at  \i\\.  Any 
reader  can  see  that.  You  can  see  that  yourself. 

Q.  Well,  I  do  not  know ;  I  do  not  think  I  would  gcj  that  far 
with  you.  I  would  not  want  to  take  that  position.  A.  I 
should  like  to  have  you  come  along. 

Q.  No;  I  am  very  careful. 


Charles  R.  Birdsey ’s  patent  No.  1,526,307,  as  Shown  in 
Rice’s  Exhibit  Z-4,  having  been  filed  on  October  10,  1921, 
shows  on  its  face  that  Langdon  Moore  prepared  jit  as  at¬ 
torney.  I  should  think  this  would  satisfy  anybody  that 
Langdon  Moore  was  with  the  United  States  Gypshm  Com¬ 
pany  as  Patent  Attorney  in  1921. 

Charles  R.  Birdsey’s  patent  No.  1,428,623,  as  Shown  in 
Rice’s  Exhibit  C,  having  been  filed  on  August  ^3,  1918, 
likewise  shows  on  its  face  that  Langdon  Moore  prepared 
it  as  attorney.  I  would  deduct  from  this  patent  that  Lang¬ 
don  Moore  was  associated  with  us  in  1918. 

George  P.  Leigh’s  patent  No.  1,576,482,  as  shown  in 
Rice’s  Exhibit  C,  which  was  filed  March  20,  1924,  and  pre¬ 
pared  by  Langdon  Moore  as  attorney,  would  indicate  that 
Langdon  Moore  was  with  the  United  States  Gypsijim  Com¬ 
pany  in  1924.  My  impression  is  that  regardless  of  whether 
Langdon  Moore  came  with  the  United  States  Gypsijim  Com¬ 
pany  as  Patent  Attorney  in  1917  or  1918  he  was  continu¬ 
ously  in  our  employment  until  he  left. 

I  do  not  happen  to  know  how  many  patent  applications 
Mr.  Birdsey  made  and  assigned  to  the  United  Stages  Gyp¬ 
sum  Company  in  1920,  1921,  1922,  or  1923.  j 

Rice’s  Exhibit  Z-4  shows  that  employees  of  the  jGypsum 
Company,  Birdsey,  Brookby,  Utzman,  Roos,  and  j  Allison, 
through  that  period,  and  before  that,  filed  applications  for 
patents  all  the  time  on  our  products,  and  they  wer|e  all  as¬ 
signed  to  the  Gypsum  Company.  In  one  sense,  but  in  a 
broad  sense,  I  was  handling  this  matter  of  filing  japplica- 
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tions  but  not  in  detail.  Various  people  had  charge  of 

701  it.  Mr.  Moore,  however,  did  not,  he  was  the  lawyer. 
It  would  be  impossible  for  me  over  those  years,  with 

the  changes  of  a  developing  concern,  to  say  which  person 
had  charge  of  the  details  connected  with  filing  patent  appli¬ 
cations  for  the  company.  Mr.  Birdsey  would  have  charge 
of  it,  and  Mr.  Brookby  might  some,  and  Mr.  Knode  in  a 
general  sense,  all  of  the  time.  The  testimony  of  Mr.  Roos, 
corroborated  by  Mr.  Brookby  prior  to  Mr.  Brookby ’s  death, 
to  the  effect  that  this  matter  of  filing  applications  for  the 
Gypsum  Company  was  entirely  a  matter  for  Mr.  Brookby, 
would  be  correct,  unless  they  made  some  unintentional  mis¬ 
take. 

It  is  unhappily  true,  as  I  stated  a  little  bit  ago,  that 
when  these  matters  were  flowing  over  my  desk  and  coming 
before  me  constantly,  a  great  many  processes  that  Brookby 
or  Birdsey  might  have  developed,  or  some  machine  or  other 
new  ideas,  did  not  bear  fruit,  and  occasionally  something 
would  come  along  that  really  was  meritorious.  I  think  I 
would  probably  be  competent,  in  most  cases,  to  take  the  list 
of  patents,  Rice’s  Exhibit  Z-4,  and  look  them  over  and 
state  which  of  the  processes,  therein  set  forth,  were  actu¬ 
ally  used,  unless  they  were  very  minor  ones.  Many  of  them 
are  incidental  to  our  other  accomplishments,  of  course,  but 
I  am  sure  that  I  keep  a  very  close  interest  in  them.  I  re¬ 
member  a  patent  application  that  Brookby  filed  in  which  he 
tried  to  get  a  light  weight  building  material  bv  adding  an 
excess  amount  of  water. 

702  I  have  a  recollection  that  the  letter  you  just  re¬ 
ferred  to  covers  that  end.  He  wanted  to  get  bulk 

without  strength  and  at  the  same  time  attain  strength  by 
the  use  of  paper  and  a  strong  plaster,  but  the  center  body 
was  to  be  water  gypsum,  which  was  to  be  very  light.  The 
structure  would  be  sufficient  to  hold  the  bond,  and  the  bond 
would  bring  with  it  the  strength  of  the  outside  layer  of 
plaster  and  the  paper  in  there  where  the  strength  rests  was 
accomplished  in  some  dream  he  had  of  doing  that  thing. 
I  think  he  got  a  patent  on  that.  I  do  not  think  we  ever  used 
this  process,  however. 

I  do  not  think  we  ever  used  the  process  as  outlined  in  the 
application  filed  by  Roos  and  Allison  on  August  20,  1924. 
The  aggregate  objective  has  always  been  an  interesting  one 
but  uneconomical. 
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Rice’s  Exhibit  Z-4  contains  patents  on  many?  processes 
relating  to  plaster  board  and  light  weight  gypsum  prod¬ 
ucts.  I  think  the  patents  we  have  which  are  associated  with 
our  board  must  approximate  100  in  number.  A  lpt  of  them 
are  not  any  good  at  all.  A  few  were  purchased  from  in¬ 
ventors  who  were  not  our  employees,  since  our  Fatent  De- 
pa  rtment  was  established.  I  passed  personally  on  these 
purchases. 

703  Q.  You  take  this  Roos  and  Allison  application  you 

made,  that  was  made  on  August  20,  1924 -  A. 

For  the  aggregate?  j 

Q.  For  the  aggregate.  You  have  never  used]  it.  Why 
did  you  apply  for  that  patent?  What  was  the  icjea?  A.  I 
do  not  recall  clearly. 

Q.  What  would  be  the  purpose  that  your  company  would 
have  in  mind  in  applying  for  a  patent  when  they  were  not 
sure  that  they  were  going  to  use  it?  A.  Well,  I  can  give 
you  an  abstraction  of  the  thought  that  would  stuide  any¬ 
body  in  that,  and  which  I  imagine  would  be  vouri  own,  that 
it  is  not  possible  sometimes  to  foresee  the  benefit  of  an 
invention  which  in  itself  may  have  a  mild  application,  but 
associated  with  some  changed  conditions  might  so  evolve 
as  to  make  it  advisable  to  take  protection. 

Q.  In  other  words,  your  thought  would  be  substantially 
this,  I  take  it,  that  if  there  was  any  question  about  whether 
the  thing  was  any  good  or  not,  it  would  be  goo<l  business 
policy  to  go  ahead  and  protect  the  interests  of  your  com¬ 
pany?  A.  We  would  not  follow  that  by  any  means. 

Q.  You  would  not  follow  that  by  any  means?  A.  No,  we 
could  not  afford  to  follow  that. 

Q.  Why  not?  A.  Because  there  are  too  mai>v  in  that 
classification  to  warrant  the  expenditure  of  the  time,  of 
putting  them  through. 

Q.  Then,  as  I  understand  you,  it  would  not  be  your  policy 
to  apply  for  everything,  but  it  would  be  your  policy  to 
apply  for  those  things  that  seemed  reasonably.  A.  We 
carry  a  good  many  patents  a  long  time  without  appli¬ 
cation,  for  years,  for  a  variety  of  reasons  that;  would  be 
countered  by  the  one  you  suggested. 

Q.  In  other  words,  do  I  understand  you  to  shv  that  it 
would  be  the  policy  of  the  Gypsum  Company,  when  they 

38— 6140a 
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had  an  invention,  that  they  would  conceal  it  and  keep  it 
from  the  public?  A.  We  have  done  that  a  great  deal,  yes. 
We  have  many  in  our  files  at  the  present  time  in  just  that 
state,  advisedly  so. 

704  &  705  Q.  In  other  words,  you -  A.  (Interpos¬ 

ing.)  We  determine  the  best  time  and  the  cir¬ 
cumstances  of  our  advancing  them,  that  would  permit  us 
to  get  a  strong  and  more  inclusive,  more  scopeful  situa¬ 
tion,  and  we  have  made  many  mistakes  by  starting  too 
early  in  our  development  and  making  an  application  that 
prejudiced  us  in  our  later  accomplishments. 

Q.  In  other  words,  your  })olicy -  A.  (Interposing.) 

We  take  each  case  in  accordance  with  the  facts. 

Q.  But  your  policy  would  be  to  not  make  an  application 
until  vou  thought  vou  had  the  invention?  A.  We  would  not 
want  to  make  it  until  we  could  get  the  patent  and  we  were 
prepared  to  make  a  suitable  presentation  and  one  that 
would  give  us  a  strong  patent,  with  good  reasons  for  grant¬ 
ing  it. 

Q.  And,  also,  on  other  occasions,  you  might  have  an  in¬ 
vention  and  you  might  conceal  it  and  keep  it  to  yourself, 
and  take  vour  chances  on  anvbodv  else  filing  ahead  of  vou? 
A.  I  think  that  is  commonly  done,  but  our  situation  is  not 
seemingly  of  the  character  that  the  disclosure  of  those 
things  would  let  some  presumption  come  to  defeat  the  pat¬ 
ent  protection,  if  that  is  what  you  mean. 

706  The  Witness:  I  might  have  had  knowledge  at  the 
time  of  the  United  States  Gypsum  Company  becom¬ 
ing  a  member  of  the  American  Chemical  Society.  It  seems 
to  me  probable  that  perhaps  publications  by  them  might  be 
desirable,  and  that  method  of  getting  it  would  be  advised  by 
the  head  of  the  Research  Department.  The  March  10,  1924, 
copy  of  Chemical  Abstracts,  Rice's  Exhibit  F,  would  prob- 
ablv  go  to  our  librarv  and  then  be  distributed  to  those  who 
happened  to  be  interested  in  it.  Somebody  would  want  it, 
and  somebodv  would  get  it.  We  had  a  librarv  in  the  Chi- 
cago  office.  It  was  a  bum  little  library  with  a  few  technical 
books  and  magazines  that  would  be  available  in  some  tech¬ 
nical  sense,  that  would  flow  in  there.  These  magazines 
were  in  some  minor  degree  scientific,  industrial  and  engi¬ 
neering;  and  various  other  kinds  of  magazines  that  might 
earrv  articles  of  interest  to  the  various  activities  of  the 
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Gypsum  Company.  Anyone  in  the  company  who  ^wished  to 
could  use  this  library.  This  library  was  just  a  Variety  of 
the  confusion  that  came  along,  and  resulted  from)  the  need 
of  someone  gathering  it  together  and  observing  things  that 
were  purchased.  It  was  a  very  minor  element  of  the  com¬ 
pany.  The  information  that  is  really  available  oh  gypsum 
is  rather  meager.  There  are  no  magazines  that  reallv  cover 
the  gypsum  art.  The  engineering  magazines,  however,  may 
occasionally  relate  to  or  have  a  gypsum  article '  in  them, 
which  is  usually  of  no  consequence. 

707  Q.  I  notice  in  Chemical  Abstracts,  which  is  one  of 
the  magazines  that  the  evidence  shows  your  com¬ 
pany  took  in  1923,  that  on  the  first  page  it  has  a  tabfe  of  con¬ 
tents,  which  I  would  just  ask  you  as  a  gypsum  Expert  to 
look  at.  A.  I  am  not  a  gypsum  expert,  but  I  will  l^ok  at  it. 

Q.  I  do  not  know,  but  I  think  you  are.  You  a^e  pretty 
good.  A.  What  do  you  want  me  to  look  at. 

Q.  I  call  to  your  attention  the  list  of  contents  of  this  par¬ 
ticular  pamphlet.  A.  There  are  30  items  in  it. 

Q.  I  call  your  attention  particularly  to  No.  20.  |A.  “Ce¬ 
ment  and  other  building  materials,  20,  page  741”? 

Q.  Yes.  Chemical  Abstracts  is  indexed  that  ^ay,  and 
vou  sav  that  the  information  about  what  is  goiilg  on  in 
your  industry  is  rather  meagre,  but  if  Chemical  Abstracts 
have  a  heading  “Cement  and  other  building  material,”  that 
really  would  indicate  information  that  your  people  i7ould  be 
interested  in,  would  it  not!  A.  No,  it  might  not,  because 
we  do  not  sell  cement,  and  “other  building  materials”  might 
be  anything. 

Q.  I  know,  but  it  is  the  only  one  of  these  indexes  that 
says  anything  about  building  materials,  and  what  you  were 
producing  in  your  plants  were  articles  that  are  pudding 
materials — isn’t  that  so!  A.  Yes. 

Q.  Plaster,  wallboard,  block -  A.  But  that  is  a  cement 

classification. 

Q.  It  savs  “Cement  and  other  building  materialist 9  A. 
Yes.  ”  | 

Q.  Now,  would  you  not  think  that  a  magazine  that  carried 
a  heading  of  that  kind  would  be  interesting  to  your  com¬ 
pany?  A.  I  should  think  the  heading  would  be  Entirely 
unattractive  to  us. 

Q.  You  do  not  think  you  would  ever  look  at  that  heading, 
to  get  any  information  about  gypsum?  A.  I  am  quite  sure 
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I  have  devoted  more  attention  to  it  today  than  I 
70S  ever  will  again  in  my  life. 

Q.  I  want  to  call  your  attention  to  what  Mr. 
Brookby  said.  Mr.  Brookby,  as  you  probably  know,  testi¬ 
fied  in  the  Patent  Office  proceeding,  and  he  testified  in  a 
general  way  that  he  was  right  up  to  the  minute  on  gypsum. 
A.  We  thought  very  well  of  him. 

Q.  He  was  a  good  man,  I  think.  He  was  asked  this  ques¬ 
tion  by  Mr.  Byrne,  on  page  390 — but  before  I  read  it,  in 
previous  questions  Mr.  Brookby  had  been  asked  about  the 
company  protecting  itself  on  inventions,  and  he  was  asked 
this  question : 

“Q.  Was  the  state  of  the  art  investigated  in  this  case” — 
meaning  the  Roos  case — 4 ‘in  the  matter  of  this  invention? 
A.  In  the  matter  of  Mr.  Roos’  invention? 

“Q.  Yes.  A.  I  do  not  believe  it  was;  at  least  not  to  my 
knowledge.  I  might  add  that  I  have  flowing  over  my  desk 
Chemical  Abstracts” — that  is  this  paper  that  I  called  your 
attention  to,  this  publication — “and  other  avenues  of  in¬ 
formation,  and  keep  a  general  clipping  file  on  scientific  work 
as  it  applies  to  building  materials,  so  that  I  try  to  keep 
posted  on  general  advances  in  the  art  as  it  goes  along  as 
an  industry.” 

The  reasoii  I  call  vour  attention  to  that  is  that  vour  man 

*  * 

Brookby  mentioned,  out  of  all  the  magazines  that  he  would 
be  interested  in  in  the  gypsum  art,  this  one,  and  yet  ap¬ 
parently  you  say  you  would  not  be  interested  in  it.  A.  I 
do  not  think  that  there  is  a  gypsum  man  in  the  United 
States  that  probably  ever  paid  any  attention  to  or  knew 
anvthing  about  it. 

Q.  Do  you  think -  A.  (Interposing.)  It  is  not  con¬ 

sidered  a  gypsum  magazine.  In  fact,  there  is  no  gypsum 
magazine. 

Q.  How  about  plaster?  You  are  a  great  manufacturer 
of  plaster,  are  you  not?  A.  We  make  a  lot  of  it. 
709  Q.  This  ordinary  keen  cement  is  gypsum?  A.  Yes, 
sir. 

Q.  As  a  matter  of  fact,  so  far  as  you  know,  you  make 
more  plaster  than  anybody  in  the  United  States,  do  you 
not?  A.  Yes. 

Q.  Do  you  make  any  product  that  is  not  a  building  ma¬ 
terial?  A.  Yes,  we  do. 
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Q.  What?  A.  We  make  spring  bases,  for  instance,  that 
would  go  under  mechanical  devices  to  eliminate  vibration. 

Q.  Do  you  not  use  those  in  buildings?  A.  They  are  some¬ 
times  used  in  ships. 

Q.  Ships  are  buildings,  are  they  not?  A  ship  is  a  house, 
or  a  hotel.  A.  Then  I  think  you  are  all  right,  ve$. 

Q.  If  Mr.  Brookby  thought  so  well  of  thisj -  A. 

Thought  so  well  of  what? 

Q.  Of  this  Chemical  Abstracts -  A.  (Interposing.) 

He  has  not,  so  far  as  I  have  seen,  indicated  that  he  thought 
well  of  it. 

Q.  Well,  I  call  your  attention  to  his  answer  to  that  ques¬ 
tion.  You  will  see  where  he  mentions  it  himself. !  A.  This 
does  not  seem  to  me  to  indicate  that.  (Reading 

“I  might  add  I  have  flowing  over  my  desk  Cheihical  Ab¬ 
stracts  and  other  avenues  of  information  and  keep  a  gen¬ 
eral  clipping  file  on  scientific  work  as  it  applies  to  building 
materials,  so  that  I  try  to  keep  posted  on  general  advances 
in  the  art  as  it  goes  along  as  an  industry.” 

Q.  Is  it  not  significant  to  you  that  this  man,  that  is,  your 
employee,  that  is  trying  to  keep  posted  in  the  art,  mentions 
this  Chemical  Abstracts  magazine  out  of  all  there  jare?  A. 
It  has  this  significance,  that  it  makes  me  fearful  that  in 
pursuing  your  subject,  I  am  going  to  miss  the  onb  o’clock 
train. 

Q.  Just  one  other  question.  This  record  here  sh'qws  that 
Mr.  Roos  took  this  magazine,  too,  and  his  life  is  in  jgvpsum. 
So  wouldn’t  you  think  that  you  are  a  little  wrong,  Ayhen  you 
have  two  men  that  you  seem  to  have  thought  a  gijeat  deal 
of,  Mr.  Brookby  and  Mr.  Roos,  and  they  seem  to  li&ve  been 
doing  important  business,  when  those  two  men  wei*e  using 
this  magazine  Chemical  Abstracts?  Wouldn’t  you  think 
you  are  a  little  wrong  when  you  say  it  was  not  the  best 
thing  to  take  to  keep  up  in  the  gypsum  art?  A.  t  do  not 
happen  to  have  that  impression.  I  am  sorry. 

Q.  Did  you  ever  read  it  yourself  A.  I  never  he^rd  of  it. 

710  The  purpose  of  our  company  in  employing  k  patent 
attorney  in  1918,  or  whenever  it  was,  was  to  db  patent 
work.  It  was  our  purpose  in  having  a  patent  attorney  in 
our  office  in  order  to  do  the  patent  work  at  less  jexpense 
and  have  him  more  familiar  with  the  progressive  develop- 
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ment  of  the  thing  and  to  gain  the  advantages  of  contact. 
The  patent  work  had  increased  by  this  time.  In  other 
words,  we  were  growing  and  our  patent  work  was  increas¬ 
ing.  We  never,  however,  discontinued  the  patent  attorney 
contacts  outside. 

Mr.  Birdsey  was  at  the  head  of  the  Engineering  Depart¬ 
ment  in  1922  and  Mr.  Knode  was  at  the  head  of  the  Oper¬ 
ating  Department. 

711  Q.  ;Now,  Mr.  Avery,  you  have  told  us  that  in  1922 
you  realized  the  importance  of  this  invention,  and 

that  you  instructed  your  people  to  assist  in  every  way  in 
the  carrying  out  of  this  process.  I  am  asking  you  why,  if 
it  was  so  important  to  you,  you  did  not  have  an  application 
for  patent  filed?  A.  Due  to  the  exigencies  of  the  situation, 
and  the  use  of  judgment  in  determining  that  matter  as  we 
determine  anything. 

Q.  If  you  realized  the  importance  of  this  invention  in 
1922,  and  had  the  invention,  you  knew  that  you  did  not  have 
to  create  machines  or  anything  else  to  protect  the  rights 
of  your  company  in  that  invention,  did  you  not  ?  A.  I  am 
not  so  sure  I  did. 

Q.  You  had  a  patent  lawyer  ?  A.  We  had  several. 

Q.  Was  this  discussed  with  Mr.  Langdon  Moore  in  1922? 
A.  I  do  not  recall. 

Q.  Do  you  ask  the  Court  to  believe  in  this  case  that  you 
in  1922,  as  president  of  that  company,  realized  that  you  had 
a  most  important  invention  ?  A.  Definitely  did. 

Q.  But  yet  you  never  made  any  application  or  had  Mr. 
Roos  make  it,  for  a  patent,  until  August  20,  1924  ?  A.  That 
is  exactly  it. 

Q.  Isn't  the  truth  of  the  matter  this,  that  you  did  not 
have  the  invention  in  1922?  A.  The  truth  of  the  matter  is 
that  we  did. 

Q.  What  was  the  invention?  A.  The  invention  was  a 
bubble,  a  tenacious  bubble  that  could  be  incorporated  in  the 
plaster. 

Q.  What  is  the  process  in  suit?  What  is  this  process  as 
you  understand  it  ?  A.  The  process  of  putting  the  bubble 
in  gypsum. 

Q.  What  is;  the  invention,  if  you  understand  it?  A.  What 
I  have  just  said. 

712  Q.  Then  your  answer  is  that  it  was  what?  A. 
That  it  was  the  use  of  a  tenacious  bubble  in  gypsum 
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to  make  this  sort  of  structure  or  method  of  making  cellular 
gypsum.  j 

Q.  Do  you  mean  to  tell  the  Court  in  this  casjs  that  you 

allowed  Roos,  a  chemist,  to  fool  around -  A.  Fool 

around  ? 

Q.  — work  around  for  two  years  on  a  machine',  on  an  in¬ 
vention  that  was  so  important  to  your  company  as  you 
have  testified?  A.  I  certainly  have  made  that  clear,  and 
that  definitely  is  the  fact,  and  there  is  an  endless  'amount  of 
stuff  to  confirm  it. 

Q.  Suppose  that  Mr.  Roos  had  died  in  1923;  wljiere  would 
your  invention  have  been?  A.  I  do  not  know. 

Q.  Did  you,  in  protecting  the  interests  of  yourj  company, 
put  this  problem  of  a  machine  up  to  competent  Smechanics 
to  work  out?  A.  Undoubtedly. 

Q.  Whom  ?  A.  1  cannot  recall.  That  would  not  be  in 
my  province,  but  the  people  doing  that  work  were  those  who 
were  definitely  engaged,  and  that  they  were  capable  is  in¬ 
dicated  by  their  accomplishment  in  the  growth  o£  an  enor¬ 
mous  national  business  throughout  the  United  States. 

Q.  Do  you  realize  that  Mr.  Roos  has  already  testified  in 
this  case - A.  (Interposing.)  I  have  not  heal’d  his  tes¬ 

timony. 

Q.  Do  you  mean  to  say  that  you  have  not  readj  it  ?  A.  I 

mean  to  sav  that  I  have  not  read  a  word  of  it. 

*  ! 

Q.  Very  well.  Do  you  realize  that  he  has  already  testi¬ 
fied  in  this  case -  A.  (Interposing.)  I  have  not  read 

this  case. 

Q.  I  am  going  to  tell  you.  He  has  testified,  in  substance, 
in  this  case  that  lie  visualized  a  machine  and  parts  for  five 
months,  and  the  testimony  is  full  of  an  experimental  ma¬ 
chine,  and  then  finally,  around  in  June  or  July,  ;1924,  this 
machine  was  constructed.  Now,  you  are  telling  ithe  Court 
that  on  a  matter  as  important  as  this,  you  left  th^  develop¬ 
ment  of  that  machine  to  a  man  with  Mr.  Rbos’  train- 
713  ing ?  A.  When  did  I  tell  the  Court  that?  I 

Q.  You  did,  didn’t  you?  A.  You  are  doinlg  the  tell¬ 
ing  of  what  I  said.  When  did  I  say  that  ? 

Q.  I  am  asking  you,  now.  A.  This  is  a  different  thing. 

Q.  Whom  did  you  refer  that  construction  to?  A.  I  have 
already  answered  your  question,  that  I  do  not  Know,  but 
undoubtedly  it  was  in  the  group  that  usually  handled  all 
of  that  mechanical  equipment. 


i 
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Q.  Whom?  A.  Would  you  like  to  have  me  say  that  over 
for  the  third  time? 

Q.  Who  were  these  people  ?  A.  Mr.  Roos,  Mr.  Birdsey — 
it  would  be  impossible  for  me  to  go  over  the  names.  They 
are  quite  readily  available. 

Q.  Do  you  know  that  the  record  in  this  case  shows  that 
Mr.  Birdsey  had  nothing  to  do  with  the  machine  ?  A.  I  do 
not  know  that. 

Q.  Does  that  surprise  you?  A.  Yes,  it  would  surprise 
me  a  little  bit,  because  he  has  peculiar  mechanical  ingenuity 
and  genius,  and  there  is  hardly  a  thing  that  happens  in  the 
corporation  that  he  does  not  contribute  to  in  many  ways. 

Q.  Do  you  realize  that,  so  far  as  the  record  in  this  case 
is  concerned — —  A.  (Interposing.)  I  have  not  read  the 
record. 

Q.  Well,  then,  I  will  tell  you.  You  have  testified  in 
this  Court  that  you  took  a  personal  interest  in  this  matter, 
that  you  followed  its  development.  You  have  already  said 
that.  A.  Definitely. 

Q.  Yes,  sir.  And  the  evidence  in  this  case  shows  that 
Roos,  without  buying  the  machinery  that  was  available  in 
the  market  and  could  be  adapted  to  this  purpose,  fooled 
with  home-made -  A.  Fooled? 

Q.  That  is  a  matter  of  opinion.  A.  Whose 
714  opinion? 

Q.  Visualized — you  might  have  your  opinion,  and 
I  might  have  mine.  A.  Where  did  vou  get  vours? 

Q.  I  will  tell  you,  Mr.  Avery,  that  I  am  not  in  the  habit 
of  confiding  to  witnesses.  A.  And  I  am  not  in  the  habit 
of  being  pressed  on  the  basis  that  a  gentleman  of  Mr.  Roos’ 
talent  fooled  with  things  when  I  am  conscious  of  the  work 
he  devoted  to  it. 

Q.  Did  you  see  him  at  Fort  Dodge?  A.  No,  sir. 

Q.  You  really  do  not  know  what  he  did,  do  you  ?  A.  I 
know  all  about  it. 

Q.  Who  told  you?  A.  My  associations  and  contacts  keep 
me  well  informed. 

Q.  Who  told  you?  A.  I  do  not  recall. 

Q.  Are  you  certain  you  were  told?  A.  Fairly  certain, 
ves.  One  directing  an  organization  has  manv  means  of 
knowing  what  is  going  on. 

Q.  I  am  drawing  my  conclusions  from  what  you  have  al¬ 
ready  testified  to.  You  have  dealt  at  great  length  on  how 
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you  were  trying  to  find  a  substitute  for  sawdust,  that  you 
could  not  get  saw’dust,  that  you  had  to  do  something  to  get 
a  filler  for  this  board,  that  this  was  most  important  to 
you,  and  yet  the  evidence  in  this  case  shows  thatj  Mr.  Roos 
worked  with  a  machine  from  1922  until  1924,  before  this 
exhibit  16  wTas  created.  A.  That  offends  you,  dc>es  it? 

Q.  It  does  not  offend  me,  but  it  is  most  important.  Do 
you  realize  that  he  is  not  a  mechanic,  that  he  is  not  an  ex¬ 
perienced  man  in  the  building  of  machines,  that  that  was 
not  his  training,  and  the  effect  of  your  testimony! is  that  on 
this  most  important  thing,  this  thing  that  you  wejre  looking 
after  yourself,  there  was  that  kind  of  a  process  tbward  get¬ 
ting  a  machine  up  to  make  this?  Do  yo^i  ask  the 
715  Court  to  believe  that?  A.  I  definitely  askjthe  Court 
to  believe  everything  I  said,  and  I  should  declare, 
if  it  is  not  out  of  order,  that  your  assumption  is  botched, 
is  inaccurate  and  is  deceiving. 

Q.  Can  you  explain,  Mr.  Avery,  why  Mr.  Knod0  and  your 
mechanical  department  did  not  v’ork  on  this  machine?  A. 
They  undoubtedly  did.  I  cannot  certify  to  that}  I  do  not 
know. 

Q.  Then,  if  the  testimony  in  the  case  fails  tcj)  disclose 
that  fact,  your  company  has  withheld  the  evidence — is  that 
correct  ?  A.  No,  I  do  not  think  the  company  withholds  evi¬ 
dence. 

Q.  As  I  understand  your  testimony,  you  now!  say  that 
Mr.  Roos  did  not  develop  this  machine?  A.  When  did  I 
say  that,  please? 

Q.  Do  you  say  that?  A.  Your  approach  is  pecjuliar  and 
objectionable. 

Q.  1  am  asking  you,  do  you  say  that?  A.  I  did  not  say 
that.  | 

Q.  Do  you  say  it  ?  A.  I  did  not  say  it. 

Q.  Do  you?  A.  I  did  not,  and  have  not.  j 

Q.  Did  he  develop  the  machine?  A.  I  think  ho  had  a 
considerable  part  in  it.  I  am  able  to  testify  to  itj 

Q.  Do  you  know?  A.  I  have  just  answered. 

Q.  You  said  you  4 4 thought.”  A.  Did  I? 

Q.  You  said,  “I  think.”  A.  Yes. 

Q.  Do  you  know*  about  it?  A.  I  know  about  it,  yes. 

Q.  Then,  did  Mr.  Roos  develop  the  machine?  j  A.  Yes, 
he  developed  the  machine. 


i 
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Q.  And,  so  far  you  know,  your  mechanical  and  en¬ 
gineering  department  did  not  have  anything  to  do 

716  with  it?  A.  I  did  not  say  anything  of  the  sort. 
That  is  another  one  of  your  misleading  questions. 

Q.  Very  well.  Then,  your  mechanical  and  engineering 

departments,  to  your  own  knowledge,  did  have  something 

to  do  with  the  development  of  that  machine?  A.  I  did  not 

sav  that. 

* 

Q.  Do  you  know?  A.  Yes,  I  know  that  they  did. 

Q.  What  did  they  do  ?  A.  I  cannot  tell  you. 

Q.  How  do  you  know  they  did?  A.  Because  that  is  their 
regular  business,  and  various  reports  of  progress  would 
indicate  the  general  interest  of  the  entire  organization,  but 

to  have  taken  from  that - 

Q.  Wait  a  minute.  Then,  as  I  understand  you,  you  have 
reports  in  the  possession  of  your  company  that  show  that 
your  engineering  department  contributed  in  the  develop¬ 
ment  of  that  machine?  A.  Where  did  you  get  that? 

Q.  You  just  said  that  you  had  them.  A.  I  said  nothing  of 
the  kind.  Reports  ?  Y ou  mean  by  ‘ ‘  reports ’ ’  what  ? 

Q.  Reports  of  engineering  progress  on  the  machine.  A. 
What  types  of  reports? 

Q.  I  do  not  know.  A.  You  have  no  particular  purpose 
in  asking  for  reports.  That  is  what  I  want  to  find  out. 

Q.  You  just  got  through  saying  that  undoubtedly  your 
engineering  and  mechanical  departments  had  something  to 
do  with  that  machine.  A.  Without  a  shadow  of  a  doubt. 
The  details  of  what  they  were  would  be  the  kind  that  would 
be  the  normal  kinds  of  mechanical  problems  that  a  number 
of  men  highlv  interested  in  those  matters  would  attend  to, 
and  the  details  which  an  executive  of  a  corporation 
would  not  devote  his  time  to  and  set  aside  his  regular 
work. 

717  &  718  Q.  You  say  that  is  so,  and  you  have  said  it  be¬ 

fore.  Now,  I  am  asking  you  how  you  know.  A. 
Because  I  am  in  contact  well  enough  to  gather  those  things 
from  the  people  through  their  dealing  with  me  and  dis¬ 
cussing  them. 

Q.  Who  ever  told  vou  that  anvbodv  but  Roos  had  anv- 
thing  to  do  with  that  machine?  Who?  Name  the  man. 
A.  I  do  not  recall  the  name  of  anyone.  The  list  would  in¬ 
clude  probably  four  or  five  people. 
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Q.  You  do  not  know  that  there  even  is  a  list,  c^o  you?  A. 
List  of  what  ?  | 

Q.  List  of  the  names  of  people  who  helped  Mr.j  Roos?  A. 
Yes.  It  would  be  Mr.  Knode,  Mr.  Birdsey — it  [would  be  a 
list  of  those  people,  that  would  include - 

Q.  Did  Mr.  Birdsey  ever  tell  you  that  he  helped  Mr. 
Roos  ?  A.  I  would  not  be  able  now  to  fairly  state  or  recall 
the  exact  time,  but  the  subject  was  up  and  that  Mr.  Birdsey 
was  working  or  not  working  on  that.  That  is  Available  to 
you  in  Mr.  Birdsey ’s  testimony. 

Q.  Did  Mr.  Knode  ever  tell  you  that  he  helped  Mr.  Roos 
on  that  machine?  A.  I  am  sure  he  did  not  jell  me  he 
helped  Mr.  Roos  with  the  machine,  but  that  he  jvould  help 
Mr.  Roos  with  the  machine,  in  the  consideration  jof  the  sug¬ 
gested  plans ;  and  the  effort  to  overcome  that  wbuld  be  not 
a  deduction,  but  would  be  silly. 

Q.  The  record  in  this  case  does  not  show  that,  unfor¬ 
tunately.  Mr.  Roos  testified  he  built  the  machine.  Mr. 
* 

Birdsey,  Mr.  Knode,  Mr.  Brookby,  do  not  appeal*!  in  the  tes¬ 
timony  as  having  anything  whatever  to  do  with  it,  and  Mr. 
Roos  takes  the  credit  unto  himself,  along  with  ^ome  parts 
that  Mr.  Allison  played  in  the  building  of  that  machine.  A. 
Well,  you  can  accept  Mr.  Roos’  testimony. 

719  Sewell  Lee  Avery,  the  witness  on  the  stand,  was 
then  interrogated  as  a  witness  for  the  jjarty  Rice 
for  the  purpose  of  testifying  concerning  new  matter  which 
was  not  included  within  the  direct  examination  jconducted 
by  counsel  for  Roos,  the  Court  having  granted  tp  Rice  the 
right  to  re-open  his  case  against  Roos  and  Bayter  for  the 
purpose  of  including  therein  this  new  testimony.  An  ex¬ 
ception  was  granted  to  the  party  Roos. 

j 

i 

Direct  examination. 

Bv  Mr.  Rose:  ! 

Upon  request  made  by  counsel  for  Rice,  counsej  for  Roos 
stated  that  he  would  furnish  counsel  for  Rice  with  a  copy 
of  the  agreement  between  the  Danish  assignees  ojf  Bayer’s 
United  States  patent  application  and  the  United  States 
Gypsum  Company. 

I 

Q.  “Now,  Mr.  Avery,  when  did  you  negotiate  tl|iat  agree¬ 
ment  with  Bayer,  or  Bayer’s  assignee?”  A.  “Without  be- 
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Q.  And,  so  far  you  know,  your  mechanical  and  en¬ 
gineering  department  did  not  have  anything  to  do 

716  with  it?  A.  I  did  not  say  anything  of  the  sort. 
That  is  another  one  of  your  misleading  questions. 

Q.  Very  well.  Then,  your  mechanical  and  engineering 
departments,  to  your  own  knowledge,  did  have  something 
to  do  with  the  development  of  that  machine  ?  A.  I  did  not 
sav  that. 

Q.  Do  you  know?  A.  Yes,  I  know  that  they  did. 

Q.  What  did  they  do?  A.  I  cannot  tell  you. 

Q.  How  do  you  know  they  did?  A.  Because  that  is  their 
regular  business,  and  various  reports  of  progress  would 
indicate  the  general  interest  of  the  entire  organization,  but 
to  have  taken  from  that - 

Q.  Wait  a  minute.  Then,  as  I  understand  you,  you  have 
reports  in  the  possession  of  your  company  that  show  that 
your  engineering  department  contributed  in  the  develop¬ 
ment  of  that  machine?  A.  Where  did  you  get  that? 

Q.  You  just  said  that  you  had  them.  A.  I  said  nothing  of 
the  kind.  Reports?  You  mean  by  “reports”  what? 

Q.  Reports  of  engineering  progress  on  the  machine.  A. 
What  types  of  reports? 

Q.  I  do  not  know.  A.  You  have  no  particular  purpose 
in  asking  for  reports.  That  is  what  I  want  to  find  out. 

Q.  You  just  got  through  saying  that  undoubtedly  your 
engineering  and  mechanical  departments  had  something  to 
do  with  that  machine.  A.  Without  a  shadow  of  a  doubt. 
The  details  of  what  they  were  would  be  the  kind  that  would 
be  the  normal  kinds  of  mechanical  problems  that  a  number 
of  men  highlv  interested  in  those  matters  would  attend  to, 
and  the  details  which  an  executive  of  a  corporation 
would  not  devote  his  time  to  and  set  aside  his  regular 
work. 

717  &  718  Q.  You  say  that  is  so,  and  you  have  said  it  be¬ 

fore.  Now,  I  am  asking  you  how  you  know.  A. 
Because  I  am  in  contact  well  enough  to  gather  those  things 
from  the  people  through  their  dealing  with  me  and  dis¬ 
cussing  them. 

Q.  Who  ever  told  vou  that  anvbodv  but  Roos  had  anv- 
thing  to  do  with  that  machine?  Who?  Name  the  man. 
A.  I  do  not  recall  the  name  of  anyone.  The  list  would  in¬ 
clude  probably  four  or  five  people. 
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Q.  You  do  not  know  that  there  even  is  a  list,  dlo  you?  A. 
List  of  what  f  j 

Q.  List  of  the  names  of  people  who  helped  MrL  Roos  f  A. 
Yes.  It  would  be  Mr.  Knode,  Mr.  Birdsey — it  would  be  a 
list  of  those  people,  that  would  include - 

Q.  Did  Mr.  Birdsey  ever  tell  you  that  he  helped  Mr. 
Roos  ?  A.  I  would  not  be  able  now  to  fairly  state  or  recall 
the  exact  time,  but  the  subject  was  up  and  that  Air.  Birdsey 
was  working  or  not  working  on  that.  That  is  Available  to 
you  in  Mr.  Birdsey ’s  testimony. 

Q.  Did  Mr.  Knode  ever  tell  you  that  he  helped  Mr.  Roos 
on  that  machine?  A.  I  am  sure  he  did  not  'tell  me  he 
helped  Mr.  Roos  with  the  machine,  but  that  he  jwould  help 
Mr.  Roos  with  the  machine,  in  the  consideration!  of  the  sug¬ 
gested  plans ;  and  the  effort  to  overcome  that  wbuld  be  not 
a  deduction,  but  would  be  silly. 

Q.  The  record  in  this  case  does  not  show  that,  unfor¬ 
tunately.  Mr.  Roos  testified  he  built  the  machine.  Mr. 
Birdsey,  Mr.  Knode,  Mr.  Brookby,  do  not  appear  in  the  tes¬ 
timony  as  having  anything  whatever  to  do  with  jit,  and  Mr. 
Roos  takes  the  credit  unto  himself,  along  with  some  parts 
that  Mr.  Allison  played  in  the  building  of  that  machine.  A. 
Well,  you  can  accept  Mr.  Roos’  testimony.  j 

719  Sewell  Lee  Avery,  the  witness  on  the  stand,  was 
then  interrogated  as  a  witness  for  the  party  Rice 
for  the  purpose  of  testifying  concerning  new  matter  which 
was  not  included  within  the  direct  examination  conducted 
by  counsel  for  Roos,  the  Court  having  granted  |o  Rice  the 
right  to  re-open  his  case  against  Roos  and  Ba^jer  for  the 
purpose  of  including  therein  this  new  testimony.  An  ex¬ 
ception  was  granted  to  the  party  Roos.  j 

I 

Direct  examination. 

| 

Bv  Mr.  Rose: 

- 

Upon  request  made  by  counsel  for  Rice,  counsel  for  Roos 
stated  that  he  would  furnish  counsel  for  Rice  with  a  copy 
of  the  agreement  between  the  Danish  assignees  of  Bayer’s 
United  States  patent  application  and  the  Unitjed  States 
Gypsum  Company. 

Q.  “Now,  Mr.  Avery,  when  did  you  negotiate  that  agree¬ 
ment  with  Bayer,  or  Bayer’s  assignee?”  A.  “Without  be- 
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ing  able  to  give  the  date — if  I  may  ask  somebody  here  better 
on  dates  than  I  am,  I  think  I  can  tell  you.” 

Q.  * 4 About  when  was  it?”  A.  “It  was  at  the  time  I 
went  over  to  buy  the  ships  in  England,  four  or  five  years 
ago,  was  it  not,  Mr.  Birdsey?” 

Mr.  Birdsey:  “I  am  thinking  back  to  1926.  It  might  be 
1925  or  1926.*” 

The  Witness:  “Somewhere  in  that  period.” 

Bv  Mr.  Rose: 

Q.  “What  time  of  the  year  did  you  go,  Mr.  Avery?” 
A.  “I  think  I  went  in  the  fall.” 

Q.  “Was  that  the  fall  of  1923?”  A.  “I  wish  I 
720  might  recall.  I  just  do  not  know.” 

Q.  “Did  Mr.  Brookby  go  with  you?”  A.  “No.” 

Q.  “Didn't  Mr.  Brookby  make  a  trip?”  A.  “He  lost 
his  health,  and  with  some  unhappy  elements  in  the  arrange¬ 
ment  which  I  had  first  mvself  made,  it  was  finallv  decided 
that  we  might  let  him  take  a  trip  in  the  hope  that  he  would 
regain  his  health  and  do  that  little  business  as  an  objective, 
secondary  objective.” 

Q.  “Do  I  understand  from  you  that  Mr.  Brookby  made 
the  arrangements  for  the  purchase  of  the  Christiani  and 
Nielson  interests?”  A.  “There  has  never  been  any  ar¬ 
rangement  for  the  purchase.” 

Q.  “Did  he  negotiate  for  you  in  Europe?”  A.  “I  did 
the  negotiating  and  closed  the  arrangements,  and  supple¬ 
mental  elements  in  the  contract  were  adjusted  by  him  in 
connection  with  telegrams  he  sent.  I  was  the  basis  of  the 
negot  iat  ions,  personally.  ’  ’ 

Q.  “Was  the  agreement  date  about  the  time  you  made 
the  trip,  or  was  that  written  up  afterwards?”  A.  “Well,  in 
a  sense  both  were  done.  There  was  some  memorandum  of 
understanding,  and  that  was  to  be  put,  because  of  its  inter¬ 
national  nature,  in  a  more  formal  arrangement,  and  it  was 
finally  closed  by  sending  Brookby,  and  the  original  arrange¬ 
ment  was  adjusted  and  changed  somewhat,  as  usually  hap¬ 
pens.” 

Q.  “Can  you  remember  the  ship  you  sailed  on?”  A. 
“Yes,  it  was  an  English  boat,  one  of  the  big  White  Star 
boats,  the  Cunard — the  Aquitania.” 

Q.  “Now,  Mr.  Avery,  can  you  not  tell  me  the  year 
you  did  that?”  A.  “I  could  if  I  could  get  in  touch 
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with  that — this  might  perhaps  let  you  supply  jit.  The  ap¬ 
plication  for  the  patent  had  been  made,  and,  to  the  surprise 
of  everybody,  we  ran  into  an  interference  witbj  Bayer,  and 
it  was  most  important  for  us  to  discover  who  or  where 
Bayer  was  and  lived.  I  was  coming  down  to  tajke  this  ship¬ 
purchasing  trip,  and  in  New  York  I  received  j a  telephone 
call  saving  that  they  had  located  an  association  from  which 
we  might  learn  where  this  interference  came  frojm,  and  what 
the  name  of  Bayer  meant,  and  that  name  was  Judge 
Newton,  and  I  phoned  the  Judge  from  New  York  on  the 
afternoon,  I  believe,  of  my  sailing,  and  learned1,  of  someone 
in  New  York  whom  I  might  see,  and  I  called  thajt  gentleman 
up  and  he  was  in  court,  unhappily,  as  a  juror.  It  was  nec¬ 
essary  for  me  then  to  see  him  later,  and  I  did  meet  him  at 
about  6  o’clock,  and  got  a  little  information  aboijit  this  name 
you  have  just  used,  or  these  names,  Christiani  and  Nielson, 
and  that  was  our  first  understanding  about  the  possibility 
of  there  being  anv  interference.  I  took  the  boat,  and  in 
transit  received  a  cablegram  or  two  from  this  nfan  who  had 
been  across,  as  an  engineer,  searching  for  crevices  that 
might  be  available  in  this  country  and  who  hap  communi¬ 
cated  with  Bayer,  and  they  were  acquainted  w^th  the  fact 
that  we  were  in  interference,  and  they  wanted  to  make  some 
arrangement  of  some  sort  through  this  man.  Hie  continued 
the  cable  business  across  until  it  was  disclosed  I  he  was  not 
properly  an  agent  at  all,  and  was  not  a  representative,  but 
1  got  from  him  the  address - ” 

Q.  “We  are  not  so  much  interested  in  that,  j  That  does 
not  help  you  to  fix  the  year?”  A.  “No,  I  am  not  able  to  say 
that  definitelv.” 

Q.  “That  is  all.”  A.  “I  can,  as  your  own  witness,  if  you 
like,  tell  you  the  nature  of  that  arrangement  aijid  cause  of 
it,  if  you  want  to  give  that  to  the  Judge,  which|  seemed  to 
be  your  objective.” 

722  Q.  “Yes,  but  I  thought  the  writing  was  the  best 
evidence.  That  was  the  point.”  A.  “It  is  very 
simple.”  I 

Q.  “You  might  state  it  to  the  Judge.  I  woulp  be  glad  to 
hear  it.”  A.  “I  finally  communicated  with  thesg  people  in 
Copenhagen  from  Florence - ” 

Q.  “Just  what  was  the  arrangement?”  A.j  “And  we 
got  into  a  discussion  of  this  difficulty.  We  werb  confident 
that  we  could  prove  to  them  satisfactorily — I  was  person- 
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ally — that  we  had  precedence,  absolutely,  as  we  believed 
then  and  now,  but  I  was  entirely  unable  to  convince  them, 
and  some  measure  of  their  confidence - ” 

Q.  ‘Must  what  was  the  arrangement?”  A.  “I  am  giv¬ 
ing  you  something  so  that  you  will  get  this  understanding.” 

Q.  “I  am  just  interested  in  knowing  what  the  arrange¬ 
ment  was,  whether  you  got  a  license.”  A.  ‘‘I  can  give  you 
the  essence  of  it.  As  a  result  of  these  negotiations,  it  then 
became  apparent  that  we  would  inevitably  have  a  long  law¬ 
suit,  and,  furthermore,  that  the  availability  of  this  product 
was  important,!  and  an  arrangement  was  made  whereby, 
without  deciding  ownership,  win  or  lose  the  handling  of  the 
thing  was  to  be  determined  in  the  interim  by  that  contract, 
and  each  was  to  continue  its  ownership  and  to  fight  its  legal 
battles,  which  each  has  done.” 

Q.  “If  Bayer  wins,  you  get  a  license?”  A.  “We  are 
operating  under  a  license  that  adjusts  for  both  contin¬ 
gencies.” 

Q.  “In  other  words,  if  Bayer  should  win  the  suit,  then 
you  already  have  a  license  from  Bayer  to  use  the  patent?” 
A.  “Yes,  it  is  a  contingent  license,  however.” 

Q.  “And  if  you  win  it,  Bayer  gets  nothing?”  A.  “No, 
on  the  contrarv - ” 

Cross-examination. 

Bv  Mr.  Hansen: 

723  The  contact  which  I  had  with  the  Bayer  interests, 
which  I  have  just  testified  concerning,  was  probably 
subsequent  to  February  9,  1925,  which  is  the  date  the  inter¬ 
ference  in  the  Patent  Office  was  declared.  I  think  that  it  is 
correct  that  I  knew  nothing  about  Baver  until  after  the 
interference  was  declared.  If  that  is  the  case  I  probably 
sailed  from  New  York  in  February.  I  know  that  I  left  in 
a  driving  snow-storm.  This  agreement  was  drafted  in 
Paris  while  I  was  over  there.  Many  changes  were  made 
in  the  formal  writing  of  it.  I  think  the  first  suggestions 
included  additions  on  the  part  of  both  parties,  but  on  the 
arrival  of  Brookby  there  were  many  important  changes, 
which  were  not  entirely  happy  to  us.  The  fighting  of  the 
case  was  to  be  unaffected  by  this  relationship.  Our  own 
prosecution  of  it  has  been  diligent,  we  maintaining,  as  we 
always  have,  that  the  patent  properly  belongs  to  Roos  and 
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we  have  fought  it  through  to  the  finish.  On  the  other  hand, 
we  have  been  somewhat  annoyed  by  the  same  eagerness 
and  effort  in  fighting  and  appealing  it  on  the  partj  of  Bayer. 
The  assumption  of  cooperation  in  the  fighting  of  'the  suit  is 
entirely  disqualified  by  the  actualities  of  the  ca^e.’ 

I 

Redirect  examination. 

By  Mr.  Rose: 

Q.  “I  understand  you  to  say,  Mr.  Avery,  that j you  went 
to  Europe  in  the  fall.”  A.  “Yes,  and  I  later  changed  it. 
It  was  perhaps  in  February.” 

Q.  “Are  you  really  sure  about  that?”  A.  “J7o,  I  am 
not  at  all  sure.” 

Q.  “You  would  not  want  to  commit  yourself  one  way  or 
the  other?”  A.  “Not  until  I  consulted  the  sailing  files. 
It  is  definitely  determinable,  because  every  day  oij  my  time 
is  available.” 


724  Cross-examination. 


By  Mr.  Newton:  i 

I  learned  of  Rice  verv  much  later  than  I  first  heard  of 
Bayer.  I  never  knew  of  Rice,  and  when  I  did  hea|r  of  him, 
it  seemed  extraneous  and  of  no  consequence.  It  I  only  be¬ 


came  important  later  in  the  situation. 


Further  redirect  examination. 

i 

By  Mr.  Rose:  J 

i 

I  had  a  meeting  with  Rice  when  he  came  to  njiy  office. 
That  was  quite  recently,  I  think  within  the  last  year,  at 
least  quite  recently.  It  might  be  that  Rice  came  t6  see  me 
on  some  previous  occasion  when  I  was  absent  but  I  have 
no  recollection.  We  have  two  directors  who  are!  largely 
interested  in  our  company  and  who  live  in  California.  One 
is  named  P.  A.  English  and  the  other  Arthur  English.  I 
rather  question  that  either  of  them  had  anything  to  do 
with  Rice  coming  to  see  me. 


I  did  not  know  that  Rice  was  building  houses  out  there 
in  California  but  I  did  understand  that  he  was  doiUg  some 
experimental  work,  perhaps  one  or  two  test  houses. 


I 
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725  Charles  R.  Birdsev. 

Charles  R.  Birdsey,  a  witness  called  on  behalf  of  the 
parties  Roosand  the  United  States  Gypsum  Company, 
having  been  dulv  sworn,  did  testify  as  follows: 

V--'  •  /  % 

Direct  examination. 

Bv  Mr.  Hansen: 

My  name  is  Charles  Robert  Birdsey,  my  age  51,  I  am  an 
engineer,  and  at  the  present  time  I  am  spending  half  of 
mv  time  with  mv  family  in  Pasadena,  and  half  of  mv  time 
in  Chicago. 

I  have  been  engaged  by  the  United  States  Gypsum  Com¬ 
pany  for  the  last  28  or  29  years,  and  went  to  work  for  them 
in  1905  I  believe.  I  am  a  director  of  the  Company  and  have 
been  a  director  for  10  or  12  years,  I  think.  At  the  present 
time,  I  am  consulting  engineer  for  the  Gypsum  Company 
and  am  still  a  director.  I  have  been  consulting  engineer 
for  them  for  about  a  year  and  prior  to  that,  I  was  the 
Director  of  Research  and  Development  for  a  period  of  three 
vears.  Prior  to  that  I  was  Chief  Engineer  from  a  few 
months  after  I  came  with  them  up  to  the  time  I  took  the 
responsibility  of  Director  of  Research  and  Development. 
That  was  for  about  22  or  23  vears  altogether. 

When  I  first  went  with  the  United  States  Gypsum  Com¬ 
pany,  they  consisted  of  a  limited  number  of  mills,  mostly 
engaged  in  the  manufacture  of  wall  plaster,  and  at  one  of 
the  mills,  they  were  manufacturing  block.  Since  I  have 
been  with  the  United  States  Gypsum  Company,  the  largest 
mills  have  been  rebuilt  and  extended,  and  other  products 
have  been  added,  such  as  block  and  board  and  a  wide  di¬ 
versity  of  material,  so  that  our  activities  now  probably  are 
four  or  five  times  what  they  were  when  I  first  came  with 
them,  both  in  volume  and  value.  I  would  say  that  the 
plant  investment  of  the  United  States  Gypsum  Company  in 
operating  plants  is  well  over  $50,000,000.  Up  until  the 
time  I  took  the  position  of  Director  of  Research  and  De¬ 
velopment,  they  were  all  built  under  my  direction. 

726  Since  then  I  have  been  a  party  to  their  construc¬ 
tion,  but  not  having  direct  responsibility  for  the 

construction  of  the  mills  built  in  the  last  three  or  four 
years. 
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I  have  taken  out  a  great  many  patents.  Thpy  relate  to 
plaster  board  and  block,  machines  used  in  the  mjanufacture 
of  block  and  plasterboard,  and  plaster. 

The  basic  product  the  United  States  Gypsuip  Company 
start  with  is  gypsum  rock.  They  mine  this,  crush  it,  grind 
it,  calcine  it,  make  it  out  of  a  material  which  ivou  would 
know  as  plaster  of  Paris.  Plaster  of  Paris  is  mixed  with 
other  ingredients  and  made  into  what  you  would  call  wall 
plaster  or  moulding  plaster  such  as  this  rooijn  is  lined 
with.  It  is  also  mixed  with  water  and  set  and  dried  at  the 
mill  in  building  block  forms,  such  as  these  exhibits  that 
you  have  seen  here,  and  also  blocks  for  roof  construction 
work,  built-up  members  for  floor  construction,  column  cov¬ 
erings,  I-beam  coverings  for  fireproofing  purposes.  Plas¬ 
ter  is  also  combined  with  paper  to  make  a  wallbo^rd  known 
as  Sheetrock  and  those  mills  are  quite  extensive.  The 
United  States  Gypsum  Company  also  manuf adjures  their 
paper  that  goes  into  Sheetrock.  I  have  built  for  them 
myself  four  mills  for  that  purpose.  We  make  about  300 
tons  of  paper  a  day  and  bind  it  into  the  Sheetrock  or 
plasterboard  product.  We  manufacture  and  market  metal 
lath  and  all  metal  lath  products ;  we  manufacture  and  mar¬ 
ket  insulation  board,  made  from  wood  fibres ;  j  we  make 
paints;  particularly  cold  water  paints,  and  considerable 
specialties  such  as  sound  absorption  bases.  ^We  make 
acoustical  materials,  both  in  plaster  and  in  tile  fprm.  We 
own  our  raw  materials,  and  we  manufacture  a  major  part 
of  all  the  raw  ingredients.  We  own  a  great  pumber  of 
boats, -a  railroad,  and  trucks  galore.  Our  mines  and  plants 
are  located  in  Nova  Scotia,  where  the  rock  is  distributed 
along  the  Atlantic  Coast,  New  York,  Iowa,  Montana,  Okla¬ 
homa,  California,  Virginia — practically  all  over  the  United 
States.  Years  ago  back  in  1909,  I  think,  the  Unitjed  States 
Gypsum  Company  took  over  the  plant  of  thje  Sackett 
727  Plasterboard  Company — they  had  a  mill  connected 
to  our  mill  at  Fort  Dodge,  Iowa,  also  one  jat  Grand 
Rapids,  Michigan,  that  was  connected  to  a  competitor’s 
mill,  and  one  at  Garbutt,  New  York.  That  board  manu¬ 
factured  at  that  time  was  what  is  known  as  plate rboard,  32 
by  36  inches,  and  made  in  plies.  They  had  fouif  plies  of 
paper  and  plaster  between  them.  On  taking  over  this  com- 


39 — 6140a 


600 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


panv,  we  built  some  mills  of  our  own,  one  at  Oakfield,  New 
York,  and  later  this  board  was  developed  to  a  larger  size 
board;  its  width  was  increased  to  four  feet,  and  its  length 
up  to  ten  or  twelve  feet  in  experiments.  The  wallboard 
was  made  with  two  plies  of  paper,  with  a  plaster  core  be¬ 
tween  them,  and  that  business  grew  extremely  fast.  Start¬ 
ing  particularly  with  the  year  1917,  in  connection  with  that 
work,  I  built  practically  all  of  the  operating  Sheetrock 
plants  we  now  have,  at  Fort  Dodge,  Iowa,  Sweetwater, 
Texas,  Southard,  Oklahoma,  Plasterco,  Virginia,  Oakfield, 
New  York,  New  Brighton,  New  York.  Since  then  we  have 
added  four  more,  one  at  Chicago,  one  at  Boston,  one  at 
Detroit  and  one  at  Philadelphia.  Evidently  I  have  missed 
one  or  two;  and  the  capacities  have  increased  very,  very 
greatly.  I  think  that  practically  all  the  patents  relating  to 
wallboard  and  wallboard  machines  are  still  in  force  and 
are  owned  or  controlled  by  the  United  States  Gypsum 
Company.  During  a  normal  business  year,  the  United 
States  Gypsum  Company  has  in  operation,  I  would  say, 
roughlv  14  or  15  wallboard  machines. 

A  wallboard  machine  is  a  rather  complicated  piece  of 
machinery,  about  five  hundred  to  six  hundred-  feet  long. 
The  process  consists  of  laying  down  on  a  forming  machine 
the  lower  sheet  of  paper,  which  is  a  little  over  four  feet 
wide,  and  on  top  of  that  sheet  of  paper  depositing  a  mix¬ 
ture  of  gypsum  and  the  other  ingredients  that  go  into  the 
core  that  is  to  be  moulded  between  the  two  sheets.  This 
material  is  in  a  thick  plastic  form.  As  it  moves  forward 
on  the  machine  under  a  forming  roll,  a  top  sheet  is 
728  brought  down  on  top  of  it.  This  paper  is  thick, 
what  we  call  almost  a  thick  boxboard  paper,  thirty 
one-thousand-s  of  an  inch  thick.  The  bottom  sheet  is  scored 
so  that  it  can  be  folded  up,  around  the  edges  and  under  the 
top.  So,  when  the  top  sheet  is  brought  down  in  contact 
with  the  bottom  sheet,  it  forms  a  complete  envelope  around 
the  plastic  mass,  and  then  is  glued  and  pasted  at  the  edges. 
This  material,  which  is  then  forty-eight  inches  wide  and 
three-eight-s  of  an  inch  thick,  moves  forward  on  this  ma¬ 
chine  under,  sometimes,  ironing  belts  to  smooth  it  out,  and 
other  times,  rolls  to  smooth  it,  and  it  is  kept  on  this  moving 
machine  until  the  plaster  sets,  similar  to  the  setting  of 
plaster  of  Paris,  when  this  plaster  core  hardens  in  the 
necessary  time  element  required.  Some  of  our  machines 
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we  run  eighty  feet  a  minute,  demanding  a  n^achine  five 
hundred  or  six  hundred  feet  long.  As  it  comes  off  the  end 
of  the  machine,  it  is  cut  into  pre-determined  lengths,  which 
we  can  change,  six  feet,  seven  feet,  eight  feet,  and;  any  length 
we  want,  and  it  is  automatically  carried  over  ^o  a  drying 
kiln,  where  some  of  it  is  side  moved  and  put  On  various 
shelves  in  this  drying  equipment.  That  is  ajl  done  by 
automatic  machinery.  It  then  passes  slowly  through  these 
hot  drying  ovens  or  kilns,  where  the  excess  ljioisture  is 
dried  out  of  the  board,  and  the  board  comes  but  a  hard 
sheet  of  paper-enclosed  plaster,  which  we  know  now  as 
Sheetrock.  It  is  then  sorted,  stacked  up,  and  |  ready  for 
shipment.  A  well  operated  machine  will  run  in  excess  of 
three  hundred  thousand  feet  in  twenty-four  hours. 
729  I  think  these  paper  rolls  which  are  used  on  our 
machines  are  about  sixtv  inches  in  diameter.  Tliev 

••  i  » 

used  to  be  fortv  inches,  and  thev  have  been  gradually  in- 
creasing  in  size.  They  are  very  heavy.  They  require  hoists 
to  haul  them  and  handle  them.  There  is  over  a  ton  of  paper 
in  each  one  of  them.  The  larger  wallboard  manufacturing 
machine  which  I  have  described  runs  at  the  rate  of  eighty 
feet  per  minute.  It  makes  about  twenty  thousajnd  square 
of  three  hundred  thousand  square  feet  in  tyrenty-four 
feet  an  hour.  A  well-operated  machine  will  run!  in  excess 
hours.  The  sales  price  of  this  product  from  oui]  company 
to  the  market  is  between  $25  and  $30  per  thousajnd  square 
feet.  A  mixing  belt  on  a  wallboard  machine  ii  a  device 
upon  which  the  materials  that  are  used  in  the  mix  are 
dumped  at  one  end,  sometimes  pre-mixed  together  in  a 
little  slurry  mixture,  and  at  other  times  dumped  sepa¬ 
rately,  such  as  water  and  stucco.  This  mass  travels  for¬ 
ward  on  the  belt,  and  as  it  travels  forward  the  water  sucks 
up  the  stucco  and  makes  a  plastic  mass.  This  material  then 
moves  forward  on  the  belts,  and  on  some  of  the  older  types 
we  have  mixing  fingers  on  the  top  of  the  belt  to  mix  the 
stucco  together  before  it  goes  off  the  machine.  ;On  some 
later  types,  we  have  interposed  between  the  ends  of  the 
machine  and  this  mixing  belt,  another  mixer  thajt  gives  a 
more  intimate  mix  of  the  material  before  it  goesj  into  the 
board  machine. 

Gypsum  blocks,  mostly  all  of  them,  were  originally  made 
on  hand  moulding  tables,  where  you  had  a  collapsible  mould 
that  formed  the  box  into  which  the  liquid  plastic;  material 
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was  to  be  poured,  and  with  the  necessary  arrangements  to 
form  the  cores  in  the  block.  The  material  originally  was 
mixed  up  in  a  pail,  where  the  stucco  was  dumped  into  a 
pail  and  a  certain  amount  of  water  and  other  in- 

730  gredients,  if  you  cared  to  have  them  in  there,  and 
stirred  by  hand,  and  then  dumped  into  these  moulds 

and  allowed  to  set.  The  mould  was  then  dismantled  after 
the  material  was  set,  and  the  blocks  were  then  taken  out, 
readv  to  be  dried.  This  is  rather  a  laborious  method  and  is 
only  retained  in  a  few  very  isolated  places  where  we  want  a 
very  small  amount  of  material  or  some  special  forms  that  we 
would  like  to  make.  The  major  part  of  the  block,  par¬ 
ticularly  partition  tile,  are  moulded  now  on  specially  built 
continuous  operating  machines,  where  the  moulds  travel 
forward  on  an  articulated  chain  movement  and  are  auto¬ 
matically  dismantled.  The  machine  is  quite  a  complicated 
one.  There  are  several  of  these  types  of  machines  on  the 
market  at  the  present  time,  but  the  preferred  method  of 
manufacturing  block  now  is  to  dry  it  in  a  kiln,  although  in 
some  small  places  they  do  put  them  outdoors  and  let  them 
dry  outdoors. 

At  the  Fort  Dodge  plant  in  1922  we  had  a  block  machine 
such  as  I  have  just  described  with  a  mixing  device  that 
mixed  the  stucco  that  went  on  the  block  machine  and  a  set 
of  kilns  for  drying  it.  In  addition  to  this  machine,  we  had 
a  full  set  of  hand  moulds  which  we  used  for  special  pur¬ 
poses  such  as,  for  instance,  in  changing  our  machines  from 
three  inch  moulds  when  we  wanted  to  use  four  inch  moulds 
and  vice  versa.  Because  of  the  limited  amount  of  four  inch 
partition  tile  or  block  that  we  were  then  making,  we  would 
sometimes  prefer  to  mold  them  with  hand  moulds  rather 
than  to  change  the  machine  over  from  three  inch  moulds, 
so  that  the  hand  moulding  equipment  for  making  four  inch 
partition  blocks  was  always  kept  in  very  good  shape.  The 
hand  equipment  for  making  three  inch  blocks  was  likewise 
kept  in  very  good  shape. 

The  hand  moulding  process  for  making  partition  tile  or 
block  which  we  used  at  Fort  Dodge  in  1922  consisted  of  the 
following:  A  collapsible  metallic  frame,  that  made  a 

731  unit  of  three  blocks  at  a  time.  This  frame  was  set 
up  on  a  table,  that  carried  the  indentations  that  you 

wanted  to  put  in  the  side  of  the  block.  Then  the  core  poles 
were  placed  through  the  mould  to  mould  out  the  cores,  and 
into  this  mould  was  poured  the  plastic  mass  that  flowed  in 
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around  the  core  poles  and  filled  the  box  full,  and  was 
leveled  off  and  allowed  to  set.  Then,  when  it  was  set,  this 
mould  was  dismantled  and  the  moulded  product  dumped 
out,  and  reassembled  in  the  second  mould.  These  hand 
moulds  were  metallic  and  interlocking  and  their  4hnensions 
were  fixed. 

At  Fort  Dodge  in  1922  we  had  a  wallboar<jl  machine 
which  was  about  500  or  600  feet  long  which  mgde  board 
four  feet  wide  and  any  length  we  wanted  to  mak^  it.  This 
machine  had  been  in  operation  at  Fort  Dodge,  I  yrould  say, 
for  several  years  prior  to  1922.  The  block  machines  and 
the  hand  mould  process  had  been  in  use  at  Fort  Podge  for 
ten  or  twelve  years  prior  to  1922. 

The  Gypsum  Company  is  using  the  Roos  invention  in  the 
manufacture  of  its  products.  According  to  my  recollection, 
the  first  commercial  wallboard  I  saw  made  on  the  machine 
was  sometime  early  in  1924,  although  it  must  fyave  been 
made  before.  They  are  now  using  it  exclusively  for  the 
manufacture  of  wallboard.  In  the  years  that  we  have  been 
using  this  invention  for  the  making  of  wallboard^  we  have 
made  about  three  billion  square  feet.  This  amourjt  of  wall- 
board  has  a  sales  value  in  excess  of  seventy-five  million 
dollars. 

As  the  wallboard  is  made  in  a  four-foot  strip,  hnd  three 
billion  feet  is  750,000,000  lineal  feet,  that  would  go  around 
the  earth  about  five  times,  I  think,  four  or  five  jtimes.  I 
think  it  would  make  an  automobile  road  around  the  earth 
about  twenty  feet  wide,  so  that  you  could  drive  a  three-lane 
traffic  without  any  trouble  right  around  on  the  equator.  At 
the  present  time,  all  of  our  plants  where  we  manufacture 
wallboard  are  operating  under  the  Roos  process.  The 
United  States  Gypsum  Company  also  uses  the  Roos  process 
for  the  manufacture  of  partition  tile,  at  the  present  time. 

The  United  States  Gypsum  Company  are  using  this  in¬ 
vention  for  the  manufacture  of  partition  tile  at  th<^  present 
time.  Small  batches  of  it  were  used  for  making  partition 
tile,  I  would  say  back  in  1924  or  1925.  According  to  my 
recollection  the  equipment  was  started  on  our  giachines 
after  we  got  through  with  the  installation  of  our  boring 
machines  in  1925  and  1926.  This  invention  has  bfeen  used 
on  the  block  machines  since  1925  or  1926. 

732  Prior  to  the  time  of  using  this  invention  with  block 
machines,  we  used  it  to  make  some  block  or  parti¬ 
tion  tile  by  the  hand  moulding  process  with  the  use  of  these 
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hand  moulds  which  I  have  described,  and  we  shipped  some 
of  these  block. 

We  have  the  wallboard  machines  which  I  have  described 
made  for  us  in  accordance  with  our  own  designs.  They  are 
made  in  accordance  with  our  designs  because  there  is  no¬ 
body  on  the  market  making  that  type  of  machinery.  All 
these  special  machines  are  built  for  the  United  States  Gyp¬ 
sum  Company.  Practically  all  of  the  block  machines  that 
we  have  had  until  late  years  have  been  built  according  to 
designs  of  our  own,  and  in  the  last  year  or  two,  because 
of  the  introduction  of  other  machines  on  the  market  that 
we  would  like  to  test  out  in  comparison  with  our  own,  we 
bought  a  couple  of  other  machines  made  by  other  people  to 
our  worry.  We  have  bought  these  machines  on  the  market 
for  the  last  couple  of  years  but  in  1922  we  built  them  our¬ 
selves.  I  myself,  and  my  department,  designed  them.  In 
1922  we  did  not  go  out  in  the  market  and  buv  them  because 
there  was  no  such  machine  existing  at  that  time. 

The  United  States  Gypsum  Company,  by  the  utilization 
and  employment  of  this  invention,  has  primarily  accom¬ 
plished  the  elimination  of  sawdust.  I  listened  to  Mr. 
Avery’s  testimonv  on  the  sawdust  situation,  and  without 
repeating,  I  can  say  that  there  were  other  difficulties  in 
using  sawdust  besides  those  which  he  mentioned,  such  as 
manufacturing  difficulties  at  the  mill.  Sawdust,  as  we  were 
buying  it  on  the  open  market,  was  made  of  various  kinds 
of  wood,  of  various  finenesses,  of  various  percentages  of 
moisture,  and  so  when  we  brought  it  into  our  mills  and 
I  would  mix  it  with  stucco,  it  was  erratic  in  its  action,  and 
a  great  deal  of  our  plant  difficulties  were  caused  by  our  in¬ 
ability  to  control  the  quality  of  material  which  was  put  in 
and  handled  at  the  plant,  and  it  was  bulky,  and  it  was  a  dis¬ 
tinct  step  forward  in  the  art  to  get  rid  of  this  by-product 
material.  Nobody  that  is  manufacturing  a  product  cares  to 
depend  on  a  by-product  material.  He  likes  to  have  control 
of  it.  These  manufacturing  difficulties  were  overcome  by 

the  use  of  this  invention.  We  were  also  able  to  verv  con- 

* 

siderably  lighten  the  weight  of  the  board.  Our  billing 
weights  have  dropped  down  as  much  as  20  per  cent  in  the 
weight  of  the  board,  and  the  board  is  just  as  satisfactory; 
in  fact,  in  a  great  many  ways  it  is  preferred  in  its  lighter 
weight.  It  has  been  a  great  economy  in  the  use  of  stucco, 
and  in  the  cost  of  the  shipping  of  these  boards  to  the  trade. 
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Prior  to  the  utilization  of  the  Roos  process  for!  the  manu¬ 
facture  of  wallboard,  the  weight  per  thousand  Square  feet 
of  wallboard  of  our  standard  manufacture  was  about  two 
thousand  pounds.  Prior  to  the  utilization  and  adoption  of 
the  Roos  process,  the  United  States  Gypsum  Company  had 
made  about  a  couple  of  billion  square  feet  of  jwallboard. 
As  we  have  gradually  developed  the  Roos  process,  the 
weight  of  wall  board  per  thousand  square  fe^t  has  ap¬ 
proached  a  variety  between  1600  and  1700  poqnds  or,  in 
other  words,  a  reduction  of  15  to  20  per  cent,  or  $00  pounds 
in  the  weight  of  the  wallboard.  Prior  to  the  adoption  of 
the  Roos  process,  we  were  using  carloads  of  sawdust.  The 
requirements  would  run  up  to  thousands  of  tonsi  per  year. 
We  had  to  pay  both  for  the  sawdust  and  for  the  difficulty 
which  it  caused  us.  In  1922,  a  standard  four  inih  gypsum 
hollow  partition  tile,  as  manufactured  at  the  Fort  Dodge 
plant,  weighed,  according  to  my  recollection,  35  or  36 
pounds. 

Prior  to  this  invention,  a  number  of  efforts  were 
733  made  by  the  United  States  Gypsum  Cqmpany  to 
avoid  the  use  of  sawdust.  I  myself  did  considerable 
work  on  the  idea  of  manufacturing  our  own  sawdust  in  the 
form  of  fiber.  I  had  known  of  other  suggestions  being 
made  for  the  lightening  of  the  board.  Some  people  had 
suggested  blowing  air  into  the  core  of  the  boatd;  others 
had  suggested  a  chemical  reaction  within  the  core  to  make 
a  bubble  in  the  core  by  chemical  action.  I  had  heard  of 
the  incorporation  of  starch,  the  idea  being  to  usg  globules 
of  starch  in  the  core  of  the  board.  They  all  hgd  a  very 
considerable  drawback. 

The  development  of  producing  a  bubble  in  thp  body  of 
the  plastic  mix  through  some  chemical  means  isj  very  old 
in  the  art.  I  have  seen  samples  of  that  made  in  ohr  labora¬ 
tory  years  ago  by  the  use  of  tartaric  acid  and  ca|cium  car¬ 
bonate,  I  think  it  was,  and  they  would  pour  the  Istuff  into 
a  mass,  and  it  would  raise  the  mass  like  a  biscuit]  and  they 
would  break  it  apart  and  show  the  structure,  ^omebody 
told  me  that  this  method  was  old  in  the  art  and  tljiat  it  had 
been  patented  a  long  while  ago.  It  was  particularly  called 
to  my  attention  by  a  man  by  the  name  of  Asjhenhurst. 
Ashenhurst  attempted  to  sell  his  patents  on  this  process 
to  our  company  at  one  time. 
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By  the  Court: 

Q.  What  do  you  mean  by  a  retarder?  A.  A  retarder, 
Judge,  is  a  material  that  you  mix  with  plaster  to  regulate  its 
set,  as  plaster  will  normally  set,  when  it  is  thoroughly 
mixed,  depending  upon  the  mixture,  in  from  10  to  30  min¬ 
utes,  but  you  can  use  a  material  that  is  called  a  retarder  to¬ 
day  and  make  it  set  in  two  hours,  or  four  hours,  or  six 
hours. 

Then  Mr.  Ashenhurst  was  working  somewhere  on  some 
buildings,  and  he  could  not  get  ordinary  plaster,  1  under¬ 
stand,  and  he  bought  some  retarder  plaster,  and  he  found 
the  bubbles  set  in  place  in  the  retarder  plaster  better  than 
they  did  in  the  non-retarder  plaster,  and  he  attempted  to  get 
a  patent  on  that  basis,  and  1  guess  he  got  it ;  I  do  not  know, 
but  the  idea  was  not  a  new  one.  It  was  just  simply  a  better 
way  in  his  estimation  to  get  the  same  end  point. 

I  first  heard  of  the  Sanford  Patent  No.  230,155  dated 
July  20,  1880,  entitled  “  Porous  or  spongy  mineral  com¬ 
position  and  non-conductor  of  heat'’  about  20  years  ago  and 
I  have  seen  gypsum  products  that  have  been  made  in  ac¬ 
cordance  with  the  formulas  therein  stated.  These  were 
cellular  gypsum  products. 

The  first  time  I  heard  of  the  Roos  invention  was  in  a  dis¬ 
cussion  with  some  of  our  executives,  when  the  question  of 
sawdust  at  some  mills  I  had  been  planning,  which  we  con¬ 
templated  building  at  that  time,  was  considered,  and  I  was 
advancing  my  idea  that  maybe  we  had  better  go  to  fiber  if 
we  had  to  stay  with  a  wood  product,  and  then  I  believe  it 
was  Mr.  Brookbv  who  told  me,  “Well,  we  had  better  wait 
with  that,  because  Mr.  Roos,  working  at  Fort  Dodge, 
734  has  conceived  the  idea  of  making  a  foam,  a  lather, 
and  intermixing  it  in  with  the  plaster  mix  and  form¬ 
ing  bubbles  in  the  plastic  mix,  making  a  cellular  foam  filled 
material.”  I  would  say  this  was  in  August  or  a  little  be¬ 
fore  August  in  the  year  1922.  This  conversation  which  I 
had  with  Mr.  Brookbv  was  either  in  his  office  or  my  office  in 
Chicago.  I  wanted  to  put  in  wood  fiber  machines  and 
handle  the  material  through  the  wood  fiber  machines  and 
the  management  vetoed  it  because  they  said  that  there  was 
another  process  so  I  equipped  the  plants  at  that  time  with 
rather  temporary  equipment  to  handle  the  sawdust  into 
and  out  of  the  plant.  Those  plants  which  I  furnished  with 
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temporary  equipment  were  at  Arden,  Nevada,  Sweetwater, 
Texas,  an  addition  to  the  Oakfield  plant,  and  ^  plant  at 
Plasterco,  Virginia.  The  preliminary  work  on  these  plants 
was  done  in  the  fall  of  1922  and  1923.  | 

When  Brookby  told  me  about  the  Roos  process  I  said  I 
did  not  think  it  was  such  a  good  idea  because! I  did  not 
understand  the  nature  of  the  foam.  I  had  been  iy.  a  plaster 
mill  and  people  told  me  that  they  were  going  to  foam  a  soap- 
sud  effect  and  mix  it  with  gypsum.  It  did  not  soupd  good  to 
me.  I  knew  that  when  I  had  been  in  a  gvosum  mill  and  tried 
to  wash  myself  with  soapy  water,  the  soapsuds  wjere  killed, 
and  it  appeared  to  me  that  if  you  mixed  these  | soapsuds, 
such  as  I  understood  it,  it  just  would  not  work,j  and  they 
said, 4 ‘You  do  not  understand  what  we  are  driving  at.  The 
thing  we  are  driving  at  is  a  very  fine  dry  foam,  £nd  it  has 
strength,  and  it  does  work.”  I  said,  “All  right;  ^how  me.” 

I  first  saw  the  letter,  Roos’  Exhibit  No.  6,  shortly  after  it 
came  into  the  office.  I  know  that  I  saw  it  because  of  my 
memory  of  the  circumstances  which  happened  at  the  par¬ 
ticular  time,  and  also  because  I  noted  on  it  that  1  had  seen 
it,  in  my  own  handwriting,  which  I  recognize.  I  I  placed 
those  initials  upon  the  letter  about  the  time  it  wai  referred 
to  me  bv  Mr.  Brookbv.  There  is  a  notation  on  the  letter 

*  V 

“To  C.  R.  B.”  They  are  my  initials.  It  is  a  note,  and 
“R”,  which  means  “Return”,  and  signed  by  his  initials, 
which  I  recognize.  There  was  a  great  deal  of  interoffice 
correspondence.  I  read  the  letter  thoroughly  j  before  I 
placed  my  initials  on  it  and  I  understood  it.  Tl^e  writing 
“Noted,  C.  R.  B.”  which  appears  in  red  pencil  upon  this 
letter  are  my  initials  and  are  in  my  handwriting.  They 
were  placed  upon  the  letter  two  or  three  days  after  it  was 
received.  j 

735  Q.  Did  you  hear  Professor  Huntly’s  fjestimony 
here  the  other  day  ?  A.  I  did. 

Q.  Did  you  hear  Pooler’s  testimony?  A.  I  did. 

Q.  During  the  cross  examination  of  Mr.  Pooleil,  counsel 
for  Rice  asked  Mr.  Pooler  the  following  questions] 

Mr.  Rose:  What  page? 

Mr.  Hansen:  Page  1348  of  the  transcript  of  the  testi¬ 
mony.  I  am  reading  from  that  page. 

I 

“Q.  Mr.  Huntly  testified  yesterday,  on  page  1235,  as  fol¬ 
lows  : 
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Bv  the  Court: 

* 

Q.  What  do  you  mean  by  a  retarder?  A.  A  retarder, 
Judge,  is  a  material  that  you  mix  with  plaster  to  regulate  its 
set,  as  plaster  will  normally  set,  when  it  is  thoroughly 
mixed,  depending  upon  the  mixture,  in  from  10  to  30  min¬ 
utes,  but  you  can  use  a  material  that  is  called  a  retarder  to¬ 
day  and  make  it  set  in  two  hours,  or  four  hours,  or  six 
hours. 

Then  Mr.  Ashenhurst  was  working  somewhere  on  some 
buildings,  and  he  could  not  get  ordinary  plaster,  1  under¬ 
stand,  and  he  bought  some  retarder  plaster,  and  he  found 
the  bubbles  set  in  place  in  the  retarder  plaster  better  than 
they  did  in  the  non-retarder  plaster,  and  he  attempted  to  get 
a  patent  on  that  basis,  and  1  guess  he  got  it;  I  do  not  know, 
but  the  idea  was  not  a  new  one.  It  was  just  simply  a  better 
way  in  his  estimation  to  get  the  same  end  point. 

I  first  heard  of  the  Sanford  Patent  No.  230,155  dated 
July  20,  1880,  entitled  4 4  Porous  or  spongy  mineral  com¬ 
position  and  non-conductor  of  heat”  about  20  years  ago  and 
I  have  seen  gypsum  products  that  have  been  made  in  ac¬ 
cordance  with  the  formulas  therein  stated.  These  were 
cellular  gypsum  products. 

The  first  time  I  heard  of  the  Poos  invention  was  in  a  dis¬ 
cussion  with  some  of  our  executives,  when  the  question  of 
sawdust  at  some  mills  I  had  been  planning,  which  we  con¬ 
templated  building  at  that  time,  was  considered,  and  I  was 
advancing  my  idea  that  maybe  we  had  better  go  to  fiber  if 
we  had  to  stay  with  a  wood  product,  and  then  I  believe  it 
was  Mr.  Brookby  who  told  me,  “Well,  we  had  better  wait 
with  that,  because  Mr.  Boos,  working  at  Fort  Dodge, 
734  has  conceived  the  idea  of  making  a  foam,  a  lather, 
and  intermixing  it  in  with  the  plaster  mix  and  form¬ 
ing  bubbles  in  the  plastic  mix,  making  a  cellular  foam  filled 
material.”  I  would  say  this  was  in  August  or  a  little  be¬ 
fore  August  in  the  vear  1922.  This  conversation  which  I 
had  with  Mr.  Brookbv  was  either  in  his  office  or  my  office  in 
Chicago.  I  wanted  to  put  in  wood  fiber  machines  and 
handle  the  material  through  the  wood  fiber  machines  and 
the  management  vetoed  it  because  they  said  that  there  was 
another  process  so  I  equipped  the  plants  at  that  time  with 
rather  temporary  equipment  to  handle  the  sawdust  into 
and  out  of  the  plant.  Those  plants  which  I  furnished  with 
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temporary  equipment  were  at  Arden,  Nevada,  Sweetwater, 
Texas,  an  addition  to  the  Oakfield  plant,  and  ja  plant  at 
Plasterco,  Virginia.  The  preliminary  work  on  these  plants 
was  done  in  the  fall  of  1922  and  1923. 

When  Brookby  told  me  about  the  Roos  process  I  said  I 
did  not  think  it  was  such  a  good  idea  because  I  did  not 
understand  the  nature  of  the  foam.  I  had  been  ifi  a  plaster 
mill  and  people  told  me  that  they  were  going  to  fohm  a  soap- 
sud  effect  and  mix  it  with  gypsum.  It  did  not  soi^nd  good  to 
me.  I  knew  that  when  I  had  been  in  a  gypsum  miff  and  tried 
to  wash  myself  with  soapy  water,  the  soapsuds  \|ere  killed, 
and  it  appeared  to  me  that  if  you  mixed  these  soapsuds, 
such  as  I  understood  it,  it  just  would  not  worty  and  they 
said,  “You  do  not  understand  what  we  are  drivirig  at.  The 
thing  we  are  driving  at  is  a  very  fine  dry  foam,  |and  it  has 
strength,  and  it  does  work.”  I  said,  “All  right;  jshow  me.” 

I  first  saw  the  letter,  Roos’  Exhibit  No.  6,  shortly  after  it 
came  into  the  office.  I  know  that  I  saw  it  because  of  my 
memory  of  the  circumstances  which  happened  ajt  the  par¬ 
ticular  time,  and  also  because  I  noted  on  it  that  I  had  seen 
it,  in  my  own  handwriting,  which  I  recognize. !  I  placed 
those  initials  upon  the  letter  about  the  time  it  wajs  referred 
to  me  bv  Mr.  Brookbv.  There  is  a  notation  on!  the  letter 

V  * 

“To  C.  R.  B.”  They  are  my  initials.  It  is  a 'note,  and 
“R”,  which  means  “Return”,  and  signed  by  hjLs  initials, 
which  I  recognize.  There  was  a  great  deal  of  Interoffice 
correspondence.  I  read  the  letter  thoroughly!  before  I 
placed  my  initials  on  it  and  I  understood  it.  The  writing 
“Noted,  C.  R.  B.”  which  appears  in  red  pencil  upon  this 
letter  are  my  initials  and  are  in  my  handwriting.  They 
were  placed  upon  the  letter  two  or  three  days  af^er  it  was 
received. 

735  Q.  Did  you  hear  Professor  Huntly’s  testimony 
here  the  other  day  ?  A.  I  did. 

Q.  Did  you  hear  Pooler’s  testimony?  A.  I  di$- 

Q.  During  the  cross  examination  of  Mr.  Pooler,  counsel 
for  Rice  asked  Mr.  Pooler  the  following  questionsj. 

Mr.  Rose:  What  page? 

Mr.  Hansen:  Page  1348  of  the  transcript  of  the  testi¬ 
mony.  I  am  reading  from  that  page.  | 

“Q.  Mr.  Huntly  testified  yesterday,  on  page  1235,  as  fol¬ 
lows  : 
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“  ‘Q.  What  do  you  mean  by  ‘92  consistency’?  A.  The 
ratio  of  the  water  and  plaster,  by  weight. 

“  ‘Q.  That  is,  you  take  92  c.  c.  of  water?  A.  100  c.  c.  of 
water ;  92  pounds  of  plaster  and  100  pounds  of  vrater.  ’  ’  ’ 

Mr.  Birdsey,  do  you  know  what  is  meant,  when  speaking 
with  respect  to  gypsum,  when  consistency  is  mentioned? 
What  does  “consistency”  mean?  A.  Consistency  was  the 
number  of  parts  of  water  by  weight  that  are  used  in  100 
parts  of  stucco. 

Q.  If  I  say  “consistency  of  92  c.  c.”,  what  does  that 
mean?  A.  Inasmuch  as  that  is  measuring  water,  that  is  92 
c.  c.  of  water  to  100  grams  of  plaster,  because  a  c.  c.  of 
water  is  a  gram  of  water. 

Mr.  Rose:  If  the  Court  please,  I  object  to  that  for  the 
reason  that  they  are  talking  there,  in  Roos’  Exhibit  5, 
of  the  consistency  of  the  mixture.  The  witness  has  said 
that  if  vou  are  talking  about  the  consist encv  of  water — 

Mr.  Hansen:  You  do  not  know  what  mv  examination  is 

* 

going  to  lead  to.  Are  you  objecting  to  my  question? 

Mr.  Rose :  Go  on. 

736  Mr.  Hansen  (to  the  reporter) :  Read  the  question. 

(The  reporter  read  as  follows:) 

“Q.  If  I  say  ‘consistency  of  92  c.  cv,  what  does  that 
mean  ?  A.  Inasmuch  as  that  is  measuring  water,  that  is  92 
c.  c.  of  water  to  100  grams  of  plaster,  because  a  c.  c.  of 
water  is  a  gram  of  water.” 

Bv  Mr.  Hansen: 

Q.  That  is  your  understanding  of  the  term  “92  c.  c.’ con¬ 
sistency?”  A.  That  is  mv  understanding. 

Q.  Mr.  Rose;  neglected,  in  his  cross  examination  of  Mr. 
Pooler,  to  read  into  the  record  the  succeeding  question  and 
answer  from  Huntlv’s  testimony,  which  I  will  read  to  vou. 
But  before  doing  so,  I  will  refer  you  to  Roos  Exhibit  5, 
which  appears  on  pages  337  and  338  of  the  Roos  printed 
record  before  the  Patent  Office.  I  refer  to  that  part  of 
Roos’  Exhibit  No.  5  which  appears  on  page  338  of  this 
printed  record. 

Do  you  know  what  the  data  recorded  in  that  exhibit 
mean?  A.  (Examining.)  I  do. 
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Q.  Professor  Huntly,  on  cro—  ♦  rar..;:^. 
by  Mr.  Hose - 

Mr.  Rose:  What  page.’ 

Mr.  Hansen:  Immediately  :._ 
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Bv  Mr.  Hansen: 


4»0« 


Q.  Professor  Huntly,  on  cro>>  i-xa:.. 
by  Mr.  Rose  immediately  following 
swors  I  have  .just  read  to  you  from  Mr.  P  •  *-  *  -• 
and  this  question  and  answer  appear  on  pair*-  12-Y  :  - 

typewritten  transcript  of  testimony.  The  * 
diatelv  following  t he  answer  of  Mr.  Huntly  I  :  •  a«li * 
Pooler  testimony  is  as  follows: 

“Q.  That  is  what  you  call  92  consistency*’*  j 

This  is  a  question  on  direct  examination  of  i *!« *:'. — 
Huntly.  The  question  is: 

“Q.  That  is  what  you  call  92  consistency.’  Aj.  Yes.  I 
used  eiiilit  grants  of  saponin  and  eight  grams!  of  gum 
arabic  powders,  dissolving  those  in  400  c.  c.  of  wajtor.  from 
which  my  foam  was  made.  Then  1  weighed  out  32.j2  pounds 

;ettle'  in 
then  the 


of  water  in  one  tub  and  35  pounds  of  the  ‘First 
the  other.  The  foam  was  added  to  the  water,  and 
plaster  was  added  to  the  foam  and  water.” 


I  am  going  to  hand  you  that  testimony.  Can  you  state 
to  the  Court,  and  inform  the  Court,  what  consistency 
Professor  Huntly  used  when  he  made  the  Roos  Exhibit  37, 
as  stated  in  Huntlv’s  testimony,  which  vou  heard  Professor 
Huntly  give  in  this  proceeding? 

Mr.  Rose:  I  object  to  that,  for  the  reason  that)  the  an¬ 
swer  speaks  for  itself.  Professor  Huntly  testified,  as 
brought  out  by  Mr.  Hansen,  what  he  understood  v 92  con¬ 
sistency”  to  mean.  The  answer  to  the  question  which  Mr. 
Hansen  has  propounded  to  the  witness  does  not  indicate  on 
its  face  what  the  consistency  was,  and  I  object  to  tjhe  testi¬ 
mony  of  Birdsey  undertaking  to  fill  in  the  undisclosed  ele¬ 
ments  in  that  answer. 

Mr.  Hansen:  Your  Honor,  the  answer  there  fully  dis¬ 
closes  what  the  consistency  was,  the  consistency  that  he 
used  in  making  that  Roos  Exhibit  37.  4  4  What  consistency 
did  Huntly  use?” 
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The  Court:  He  may  answer. 

738  The  Witness:  May  I  have  a  piece  of  paper? 

(Some  paper  was  handed  to  the  witness.) 

A.  He  used  32.2  pounds  of  water. 

Mr.  Rose:  How  was  that  again? 

The  Witness:  32.2  pounds  of  water,  and  35  pounds  of 
stucco.  That  relationship  is  exactly  92  pounds  of  water 
to  100  pounds  of  stucco. 

Bv  Mr.  Hansen : 

Q.  What  consistency  would  you  call  that?  A.  92  per  cent 
consistencv. 

Mr.  Hansen:  Now,  your  Honor,  I  propose  to  call  the 
reporter  later  on  in  these  proceedings  who  took  this  testi¬ 
mony  of  Professor  Huntly.  There  appears  to  be  a  very 
serious  discrepancy  in  the  typewriting  of  this  testimony, 
and  I  have  had  the  reporter  refer  to  his  original  notes,  and 
I  want  him  to  explain  this  inconsistency  of  which  Mr.  Rose 
has  taken  advantage. 

Mr.  Rose:  Just  a  moment.  I  move  that  the  answer  be 
stricken  out  unless  the  witness  shows  how  lie  did  his  figur¬ 
ing,  in  detail. 

The  Witness:  A  simple  matter  of  mathematics.  I  di¬ 
vided  32.2  bv  35.  That  is  what  I  was  taught  to  do  in 
elementary  mathematics. 

Mr.  Rose:  The  answer  of  the  witness  shows  that  the 

foam  was  added  to  that.  Did  vou  take  that  element  into 

%/ 

consideration? 

Mr.  Hansen:  Just  a  minute,  Mr.  Rose.  This  witness  is 
on  direct  examination.  You  will  have  your  opportunity 
of  cross  examining  him  at  the  proper  time. 

Mr.  Rose:  I  move  that  the  answer  be  stricken  from  the 
record  as  not  answering  the  answer  of  Huntly  to  the  ques¬ 
tion  which  you  propounded  on  pages  1235  and  1236. 

The  Court:  What  the  witness  has  said  will  be  weighed 
and  interpreted  with  respect  to  his  answers  now,  and  with 
respect  to  what  he  says  on  cross  examination  when  you 
have  your  opportunity.  For  that  reason,  the  motion  is  over¬ 
ruled. 

Bv  Mr.  Hansen: 

Q.  Now,  Mr.  Birdsey,  you  said  that  the  consistency  which 
Huntly  testified  to  as  having  employed  in  the  making  of  this 
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tile  of  Roos  Exhibit  37  was  a  92  per  cent  consistency.  How 
does  that  92  per  cent  consistency,  that  term,  comlpare  with 
the  term  “consistency  92”?  A.  Exactly. 

Q.  The  same?  A.  The  same  consistency. 

Q.  In  your  opinion?  A.  In  my  opinion. 

739  The  weight  of  our  standard  four  inch  hollow  parti¬ 
tion  tile  which  was  made  at  the  Fort  Dodg^  Plant  in 

1922  before  this  invention  was  employed,  was  arofund  35  or 
36  pounds.  I  do  not  know  what  the  weight  of  our  tile  was  im¬ 
mediately  after  this  invention  was  employed  in  itJs  produc¬ 
tion.  Our  tile  last  year  weighed  31.6  pounds.  In  round 
numbers,  I  would  say,  the  United  States  Gypsum  Company 
has  made  about  a  half  million  tons  of  tile  since  I  have  been 
associated  with  it. 

Q.  “What  were  the  usual  plant  tests  made  by  tjie  United 
States  Gypsum  Company  on  partition  tile  made  i]rom  gyp¬ 
sum  in  1922?”  j 

Mr.  Rose:  “That  is  objected  to  as  irrelevant,  j  incompe¬ 
tent  and  immaterial.” 

The  Court:  “He  may  answer.  Exception  notect” 

i 

The  Witness:  In  manufacturing  that  tile,  several  tests 
were  made  in  the  laboratory.  The  test  most  frequently  used 
was  the  wet  weight  and  the  dry  weight  of  the  tile,  j  That  is, 
wet  as  the  tile  came  otf  the  machine  and  dry  as  it  cqme  from 
the  kilns.  Then  a  periodical  check  up  of  the  dimensions 
was  made  in  order  to  be  sure  that  the  mechanical  equipment 
was  in  good  shape,  and  a  cylinder  test  at  regular  jintervals 
was  run  to  determine  the  compressional  strength  of  the  ma¬ 
terial  from  which  the  tile  was  being  made.  Wheii  the  mix 
was  being  poured  into  the  mold,  a  small  mold  two  inches  in 
diameter  and  four  inches  high  was  filled  with  the  mix.  It 
was  allowed  to  set,  dried  out,  and  crushed  in  a  crushing  ma¬ 
chine,  that  is  a  regular  standard  crushing  machine^  and  the 
test  was  the  number  of  pounds  per  square  inch  Which  the 
cylinder  stood  at  the  point  of  failure. 

Those  were  the  plant  tests  the  United  States  |  Gypsum 
Company  were  making  on  its  standard  partition  tile 

740  in  1922.  j 

Mr.  Rose:  “I  object  to  this  testimony  as  being  irrelevant, 
incompetent  and  immaterial  for  the  reason  that  tjhe  testi- 
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mony  in  the  case  already  shows  that  the  Underwriters  Lab¬ 
oratories  were  testing  this  product  all  through  the  years 
1922,  1923,  and  1924;  that  the  Underwriters’  Laboratories 
were  testing  a  full  sized  tile,  wet  and  dry,  for  the  Gypsum 
Company,  and  that  the  Gypsum  Company  had  substituted 
for  the  ordinary  full  plant  tests,  the  tests  of  the  Under¬ 
writers’  Laboratories.  Further  it  is  objected  to  for  the 
reason  that  the  tile  in  question,  under  the  Roos  process,  was 
a  new  product,  and  that  therefore  the  standard  of  tests 
should  have  been  all  the  tests  that  were  usually  and  cus¬ 
tomarily  applied  in  laboratories  on  new  products.” 

The  Court:  The  objection  is  overruled. 

741  Mr.  Rose :  I  note  an  exception. 

The  Court:  You  may  have  your  exception. 

By  Mr.  Hansen: 

Q.  The  question  is  directed  to  what  the  United  States 
Gypsum  Company  was  doing,  not  what  the  Underwriters’ 
Laboratories  were  doing.  A.  Those  were  the  plant  tests 
the  United  States  Gypsum  Company  were  making  at  that 
time. 

Q.  Were  those  all  the  tests?  A.  All  the  plant  tests  that 
were  made. 

The  Court :  He  is  asking  you  whether  there  were  others. 

The  Witness:  Is  that  a  question  for  me  to  answer? 

The  Court:  J  understood  that  to  be  a  question. 

Mr.  Hansen:  I  said,  is  that  all  the  tests? 

The  Witness:  Occasionally  there  would  be  laboratory 
tests  made  of  a  section  of  tile  to  tie  up  the  results  with  the 
control  tests  at  the  plant. 

Bv  Mr.  Hansen : 

Q.  Mr.  Birdsey,  are  you  fully  familiar  wih  the  physical 
properties  of  gypsum,  particularly  as  it  is  employed  by  the 
United  States  Gypsum  Company  in  the  manufacture  of  its 
products?  A.  I  think  I  am. 

Q.  Did  you  witness  the  experiment  made  here  by  Rice’s 
witness  Brown,  when  he  took  a  very  small  fragment  of  the 
gypsum  material  comprised  in  Roos  Exhibit  10,  and  dipped 
it  in  a  cup  of  water,  a  paper  cup,  an  opaque  cup  of  water? 
Did  you  witness  that  experiment?  A.  I  did.  I  was  here. 

Q.'What  is  your  opinion  with  respect  to  an  experiment 
of  that  character? 
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Mr.  Rose:  Wait  a  moment.  I  object  to  the  competency 
of  the  witness.  It  lias  not  been  shown  that  he  eveh  made  an 
experiment  of  that  kind.  I  object  to  the  questioii  as  being 
irrelevant,  incompetent  and  immaterial.  The  experiment 
speaks  for  itself. 

The  Court :  He  may  answer. 

Mr.  Hansen :  Read  the  question. 


(The  reporter  read  as  follows:) 

“Q.  What  is  your  opinion  with  respect  to  an  experiment 
of  that  character?”  A.  I  think  it  was  impossible  to  know 
exactly  what  he  was  doing. 

Q.  Why?  A.  He  had  an  opaque  cup.  He  could  not  see 
through  it.  I  do  not  know  what  the  sample  looked  like  while 
it  was  in  the  cup.  Then  he  took  it  out,  put  it  between  his 
fingers,  and  I  do  not  know  what  sort  of  an  action  he  gave 
it.  He  may  have  rolled  it  in  his  fingers,  he  may  havb  crushed 
it  between  his  fingers,  or  he  may  have  pushed  it  around  like 
this  (indicating).  I  am  not  positive  what  he  did  to  it. 


742  Mr.  Rose:  “We  will  do  it  again.” 

Mr.  Byrne:  “Do  it  again  right  now.”  j 
Mr.  Hansen:  “No,  you  will  not  do  it  again  right  now. 
You  will  do  it  when  I  get  through  with  my  witness,  y 


The  Witness :  In  my  opinion  a  test  of  that  character  does 
not  indicate  anything  to  me.  I  have  not  made  an^  tests  on 
gypsum  products  of  the  character  that  the  witneds  Brown 
made  here  in  open  court.  The  United  States  Gypsum  Com¬ 
pany  does  not  conduct  tests  of  that  character.  Gypsum  is 
not  a  hydraulic  material  such  as  Portland  cement  and  brick. 
By  hydraulic  I  mean,  material  that,  exposed  to  waiter  con¬ 
ditions,  loses  none  of  its  characteristics.  Portland  cement 
and  brick  and  tile  are  all  used  for  exterior  purpqses,  and 
will  stand  that  wear.  Gypsum  was  never  expected  to  be 
used  that  way.  It  is  all  interior  plaster.  They  do  pot  use  it 
outside,  exposed  to  those  conditions.  I  do  not  knowj  whether 
other  companies  which  manufacture  gypsum  products  make 
tests  by  immersing  their  gypsum  products  in  water. 

I 

Mr.  Rose:  “It  is  already  in  evidence  in  this  cpse  that 
the  Fire  Underwriters’  Laboratories,  under  the  representa¬ 
tion  of  which  their  product  was  sold,  made  tests!  on  tile, 
wet  and  dry,  and  subjected  those  tile  to  the  fire  add  water 
test.”  | 

The  Court:  “He  may  answer.” 
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The  Witness :  On  page  1354  of  the  Court  Record,  Counsel 
for  Rice  challenged  the  parties  Roos  and  the  United  States 
Gypsum  Company  to  take  strips  of  the  core  one  inch  wide 
and  12  inches  long  from  off  the  wallboard  specimens,  Roos’ 
Exhibits  No.  11  and  14,  and  subject  them  to  water  for  a 
reasonable  time,  in  order  to  see  whether  or  not  they  would 
maintain  their  physical  structure.  Assuming  that  such  a 
thing  could  be  done,  in  my  opinion,  a  test  of  that  character 
would  not  mean  a  thing.  Roos’  Exhibits  No.  11  and  14  are 
wallboard  and  materials  of  that  character  are  used  inside 
buildings,  and  I  have  never  seen  them  used  immersed  in 
water  nor  have  I  ever  heard  of  any  wallboard  being  used 
for  that  purpose. 

743  On  or  about  August,  1922, 1  was  Chief  Engineer  of 
the  United  States  Gypsum  Company  and  continued 
as  such  until  1927  or  1928.  A  little  time  after  the  letter, 
Roos’  Exhibit  No.  6,  came  to  my  attention,  some  block  ar¬ 
rived  in  the  Chicago  office  so  that  I  could  take  a  look  at  them 
and  compare  them  with  the  results  that  were  in  that  letter, 
and  the  direct  question  was  put  to  me  whether  I  thought 
those  were  good  block.  I  looked  them  over,  their  structure, 
their  hardness,  noticed  the  porous  cellular  construction  of 
them,  and  one  particular  block  I  stood  on  the  floor  and 
dropped  it  like  this  on  end  (indicating)  on  the  floor.  I  re¬ 
membered  back  over  the  cylinder  tests  that  were  made  of 

* 

it,  the  general  characteristics,  and  I  said,  “That  is  a  peach 
of  a  block.’ ’ 

Mr.  Rose:  “I  object  to  this  testimony  and  move  that  it  be 
stricken  from  the  record  for  the  reason  that  the  witness 
Birdsey  was  not  produced  in  the  Patent  Office  Proceedings 
and  that  the  statement  that  he  just  made,  at  least  the  parts 
of  it  as  to  what  he  said,  are  simply  self-serving  declarations, 
and  are  not  proper  evidence.” 

The  Court :  ‘  ‘  The  motion  is  overruled.  Exception  noted.  ’  ’ 

The  Witness:  By  “peach  of  a  block,”  I  meant  a  very 
commercial  product.  This  block,  in  cross  section,  was  a 
standard  four  inch  hollow  partition  tile  with  regular  core 
holes  in  it.,  I  had  a  chance  to  look  at  the  cellular  structure 
of  it,  and  I  made  a  little  comment  then  that  it  was  a  rather 
fine  structure,  and  that  it  might  show  up  better  if  they  col¬ 
ored  it  with  some  sort  of  ink  that  would  throw  shadows, 
would  show  the  cellular  structure  better,  and  a  fine  grained 
product. 
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It  was  within  a  week  after  I  received  the  fetter,  Roos’ 
Exhibit  No.  6,  that  I  saw  this  tile  which  I  hjsive  just  de¬ 
scribed.  This  tile  was  brought  into  my  office] at  Chicago. 
That  was  not  the  first  time  I  saw  cellular  gypsum  structure. 

I  had  seen  and  known  about  cellular  gyipsum  struc- 
744  tures  for  six  or  eight  years  prior  to  1922.  I  con¬ 
sidered  it  a  light-weight  building  product.  There 
was  nothing  novel  particularly  about  the  celluldr  structure. 
I  did  not  consider  that  a  new  gypsum  product.  I 

The  United  States  Gypsum  Company  had  fir^  tests  made 
by  the  Underwriters’  Laboratories  in  Chicago  on  gypsum 
“Pyrobar”  block  which  is  a  non-load-bearing  partition  tile 
for  the  building  of  partitions,  subdividing  roojns  in  build¬ 
ings,  back  in  1910,  somewhere  in  there.  We  have  had  fire 
tests  made  from  time  to  time  by  the  Underwriters’  Lab¬ 
oratories  on  gypsum  plaster  board.  Some  were  made  as 
early  as  1911  or  1912,  and  some  at  later  dates. 

There  was  also  a  fire  test  made  on  our  gypsuhi  core  wall- 

board  by  the  Underwriters’  Laboratories  in  Chicago,  but 

I  cannot  fix  that  date  exactlv  now.  I  think  it  was  before 

* 

Roos’  invention  was  brought  to  my  attention,  I  would  say 
three  or  four  or  maybe  five  years  before.  It  is  my  opinion 
that  I  had  a  good  understanding  of  the  fire  resisting  prop¬ 
erties  of  the  gypsum  products  manufactured  by  the  United 
States  Gypsum  Company  prior  to  1922.  The  gypsum  block, 
plaster  board,  and  wallboard  manufactured  by!  the  United 
States  Gypsum  Company  in  1922,  were  listed  as  having  been 
materials  accepted  by  the  Underwriters’  Laboratories  in 
1922.  Such  a  listing  by  the  Underwriters’  laboratories 
means  that  the  Underwriters’  Laboratories  say  that  that 
product  will  comply  with  certain  tests  that  they  j have  made. 

Q.  I  now  hand  you  a  book  identified  as  Roos ’[Exhibit  38. 
Do  you  know  what  that  is?  A.  That  is  a  list]  of  the  ac¬ 
cepted  mechanical  appliances  of  the  Underwriters’  Lab¬ 
oratories  in  July,  1923. 

The  Court :  What  do  you  say  the  purpose  is  df  this  testi¬ 
mony  ? 

Mr.  Hansen:  My  purpose  is  to  show  that  these  gypsum 
products  manufactured  by  the  United  States  Gypsum  Com¬ 
pany  throughout  the  period  of  time  from  19£2  to  1930, 
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whether  they  were  made  by  Roos’  process  or  anybody  else’s 
process,  were  listed  as  accepted  material,  or  as  material 
that  conformed  to  the  standards  of  the  Underwriters  dur¬ 
ing  that  period  of  time. 

Mr.  Rose:  Counsel  for  Rice  objects  to  the  introduction  of 
any  evidence  in  this  case  to  show  that  the  new  product  made 
under  the  Roos  process  was  tested  by  the  Underwriters’ 
Laboratories  at  any  time  after  the  alleged  reduction  to  prac¬ 
tice  dates  in  1922,  those  dates  being  in  the  months  of  Au¬ 
gust,  September  and  October,  or  as  shown  by  the  record. 
If  the  testimony  is  offered  for  the  purpose  of  showing  that 
the  product  was  given  the  usual,  proper,  customary  factory 
or  laboratory  tests,  this  abjection  is  aimed  at  the  legal 
proposition  that  no  evidence  can  be  introduced  in 
745  the  suit  as  to  tests  or  approvals  of  the  product  after 
the  alleged  reduction  to  practice  dates  in  order  to 
help  out  the  alleged  reduction  to  practice. 

The  Court :  The  objection  is  overruled.  Exception  noted. 

On  page  90  of  the  booklet,  Roos’  Exhibit  No.  3S,  is  listed 
plasterboard,  under  the  general  heading,  and  under  the 
specific  heading  of  the  United  States  Gypsum  Company. 
On  page  119  (thereof,  wallboards  are  listed  under  gypsum 
wallboards  at  the  bottom  of  the  page,  and  specifically  under 
the  United  States  Gypsum  Company.  On  page  70  thereof, 
gypsum  block  for  corridor  and  room  partitions  are  listed 
at  the  bottom  of  the  page. 

The  booklet,  Roos’  Exhibit  No.  39,  is  the  same  as  Roos’ 
Exhibit  No.  38,  except  that  it  covers  the  year  1924.  Gypsum 
block  is  listed  at  the  top  of  page  67  thereof.  Flasterboards 
are  listed  at  the  top  of  page  89,  and  wallboards  are  listed 
at  the  top  of  page  121  thereof. 

Roos’  Exhibit  No.  41  is  the  same  as  Roos’  Exhibit-  Nos. 
38  and  39  except  that  it  is  for  the  year  1925,  each  of  these 
pamphlets  is  dated  in  the  month  of  July.  Gypsum  block 
is  listed  at  the  head  of  page  42,  plasterboards  at  the  head 
of  page  52  and  wallboards  at  the  bottom  of  page  76. 

The  booklet,  Roos’  Exhibit  No.  42,  is  the  same  as  the 
previous  exhibit,  except  that  it  is  dated  July,  1926.  Gypsum 
block  made  by  the  United  States  Gypsum  Company  for  cor¬ 
ridor  and  room  partitions,  at  about  the  middle  of  page  45 ; 
plasterboard  at  the  top  of  page  55,  and  wallboard  at  the 
bottom  of  page  78. 
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The  booklet,  Boos’  Exhibit  No.  43,  is  the  same  as  the  pre¬ 
vious  exhibit,  except  that  it  is  dated  July  29, 19271  Gypsum 
block,  interior  partitions,  non-bearing,  as  made  by  the 
United  States  Gypsum  Company  is  at  the  bottom  of  page 
48  and  the  middle  of  page  49.  I  might  explain  that 

746  in  these  listings  there  is  a  general  listing  covering 
block  of  all  listings,  and  a  specific  listing  for  the 

Gypsum  Company,  and  when  I  refer  to  two  locations,  that 
is  what  is  meant.  Plasterboard  is  listed  on|  page  5S. 
Wallboard  is  listed  at  the  bottom  of  page  84.  j 

Roos’  Exhibit  No.  44  is  the  same  as  the  previou^  exhibits, 
except  that  it  is  dated  July,  1928.  The  United  States  Gyp¬ 
sum  Company  gypsum  block  is  listed  at  the  bottom  of  page 
51,  block  for  partitions  and  interior  walls,  non-bearing. 
The  Gypsum  Company  is  specifically  listed  at  the  middle  of 
page  52.  Plasterboard  is  listed  at  the  middle  of  page  62. 
I  see  no  reference  to  the  Gypsum  Company  with  Respect  to 
plasterboard.  Wallboards  are  listed  on  page  90  ht  the  bot¬ 
tom  of  the  page,  both  in  general,  and  with  specific  relation 
to  the  United  States  Gypsum  Company. 

The  booklet,  Roos’  Exhibit  No.  45,  is  the  same  ais  the  pre¬ 
vious  exhibit,  except  that  it  is  dated  July,  1929.  The  fol¬ 
lowing  products  of  the  United  States  Gypsum  Company  are 
therein  listed:  Gypsum  block,  partitions  and  interior  wall, 
non-bearing,  are  listed  at  the  top  of  the  page, ;  and  spe¬ 
cifically  under  the  United  States  Gypsum  Compajny  in  the 
middle  of  the  page.  That  is  page  60.  On  page  68,  there  is 
just  a  reference  to  gypsum  block  partitions.  On  |  page  104 
wallboards  are  listed  in  general.  I  see  there  no  reference 
to  the  United  States  Gypsum  Company.  The  Universal 
Gypsum  and  Lime  Company  is  mentioned  for  t^iat  year. 
That  is  the  only  Company. 

The  booklet  Roos’  Exhibit  No.  46  is  the  same  as  the  pre¬ 
vious  exhibits  except  that  it  is  dated  July,  1930.  jThe  gyp¬ 
sum  block  made  by  the  United  States  Gypsum  Company  is 
not  listed.  There  is  a  reference  made  to  them  oil  page  66 
and  the  only  company  listed  there  is  the  Structural  Gyp¬ 
sum  Corporation.  On  pages  76  and  77,  there  is  a  general 
classification  called  * 4 Plaster  bases,”  which  includes  wood 
studs  finished  with  gypsum  plaster  on  metal  lath,  but  I 
see  no  reference  to  the  United  States  Gypsum  Corn- 

747  pany  made  in  any  of  those  plaster  bases.  Wallboard 
seems  to  have  disappeared.  It  says  “  Walls  and  par- 
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lit  ions,  sec  concrete  building — gypsum  block  and  plaster 
base.” 

The  Booklet,  Roos’  Exhibit  No.  47  is  the  same  as  the 
previous  exhibits  with  the  exception  that  it  is  dated  July, 
1931.  The  gypsum  block  is  listed  on  page  76,  but  there  is 
no  mention  made  of  the  United  States  Gypsum  Company. 
The  Structural  Gypsum  Corporation  is  the  only  company 
listed  that  I  can  see  and  there  is  no  plasterboard  listed. 
Plaster  bases  are  listed,  but  they  are  metal  lath.  There 
are  no  wallboards  listed  that  I  can  find. 

Roos’  Exhibits  Nos.  3S,  39,  41,  42,  43,  44,  45,  46  and  47 
offered  in  evidence. 

Mr.  Rose:  If  these  exhibits  are  offered  for  the  purpose 
of  showing  that  the  new  material  manufactured  under  the 
Roos  process  was  approved  in  1922  by  the  Underwriters’ 
Laboratories,  then  they  are  objected  to.  If,  however,  they 
are  introduced  for  any  other  purpose,  we  have  no  objection. 

Mr.  Hansen:  Your  Honor,  the  period  of  1922  is  not 
covered  by  this  group  of  exhibits.  The  publication  for 
that  year  has  already  been  introduced  in  evidence,  offered 
in  evidence  and  received.  These  are  for  the  years  1923  to 
1931,  inclusive. 

The  Court :  They  mav  be  received. 

•/  « 

74S  I  know  why  the  United  States  Gypsum  Company 
employed  these  Underwriters’  services  during  these 

vears. 

Mr.  Rose:  I  object  to  this  as  irrelevant. 

The  Court :  He  may  answer. 

The  Witness:  The  Lmited  States  Gypsum  Company, 
with  particular  reference  to  plaster  block  for  interior  par¬ 
tition  work,  was  competing  with  other  products  in  the  field, 
such  as  clay  tile,  mainly.  The  company  knew  that  clay  tile 
was  not.  as  good  a  fireproofing  material  as  gypsum,  and 
thev  figured  that  if  an  agencv  could  be  brought  about  that 
would  let  the  world  know  in  general  what  the  respective 
values  of  the  competitive  materials  were,  it  would  be  to 
their  advantage  to  work  with  that  agency.  The  Under¬ 
writers’  Laboratories  had  a  testing  plant  for  testing  for 
fire  purposes,  and  so  we  shipped  block  to  them,  and  they 
subjected  it  to  a  certain  fire  test,  indicating  what  it  would 
do,  and  then  took  the  specifications  of  the  block  that  was  in 
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that  particular  test  and  said,  “As  long  as  you  ipake  block 
like  this,  we  will  list  vou  as  a  material  that  will  stand  that 
test, 7  ’  and  we  were  listed.  Then  we  waited  for  the  benefits, 
which  never  came.  We  wondered  why  they  would  not  test 
clay  tile  and  we  found,  after  some  time,  that  thejr  were  not 
interested  in  testing  anybody  except  those  wh<^  came  to 
them.  We  could  not  get  them  to  test  clay  tile.  They  would 
not  test  clay  tile  for  us,  even  though  we  paid  foir  the  test, 
because  they  said  that  would  throw  them  inlo  contro¬ 
versies,  and  they  were  not  interested  in  being  in  contro¬ 
versies.  We  struggled  along  with  that  program  for  a  long 
while,  attempting  to  get  things  for  like  purposes  in  build¬ 
ings  tested  by  the  same  agency  for  comparison,  and  listed, 
regardless  of  whether  they  wanted  to  be  listed  or  not. 
That  did  not  work  successfully.  The  whole  purpose  of  the 
Underwriters  ’  Laboratories,  and  our  reason  for  being  with 
them  and  paying  for  the  expensive  tests,  gradually 
749  slipped  away.  I  have  never  seen  a  listing  by  the 
Fire  Underwriters’  Laboratories  of  clay  tijle. 

We  gave  up  the  services  of  the  Underwriter^’  Labora¬ 
tories  because  other  agencies  came  into  being,  for  instance, 
the  Bureau  of  Standards.  The  Bureau  of  Standards  was 
strict lv  unbiased,  and  their  attitude  was  entirelv  different. 
The  Bureau  of  Standards,  when  they  decide  whether  you 
are  going  to  be  tested  or  not,  do  not  even  consult  ^ou  about 
it.  They  sav,  “Here  is  a  line  of  products  which  are  com¬ 
petitive  in  a  field  for  a  certain  purpose,”  and  they  will 
bring  them  in  and  make  a  full  line  of  tests.  tThev  will 
publish  those  lines  of  tests  to  the  world  in  general  and  the 
world  can  do  with  them  what  they  care  to  on  the  basis  of 
the  information  that  they  get.  It  is  not  commercial.  They 
do  not  require  you  to  make  arrangements  for  very  expen¬ 
sive  tests.  Sometimes  they  conduct  those  tests  without 
any  expense  to  you  at  all ;  other  times  a  fellowship  can  be 
created,  if  you  are  looking  for  the  service;  and,  all  in  all, 
we  have  considered  that  the  most  reliable  place  to  get  our 
information.  We  have  said,  “No  more  Underwriters.” 

The  Court:  “I  thought  the  Bureau  of  Standards  made 
tests  only  when  there  were  not  definitely  known  and  recog¬ 
nized  tests.” 

The  Witness:  “Oh,  no.” 

The  Witness:  We  did  not  list  the  products  of  the  United 
States  Gypsum  Company  in  the  Underwriters  \  Labora- 
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tories  because  that  was  the  onlv  wav  we  could  sell  the  tile 

%  * 

or  any  of  the  products.  All  of  our  competitors  were  not 
listed  at  the  same  time  we  were. 

The  Bureau  of  Standards  have  erected  and  put  in  place 
a  testing  furnace  for  testing  wall  structures  almost  similar 
to  the  one  they  have  at  the  Underwriters,  but  much  more 
modern,  and  in  that  furnace  at  this  time  they  have  a  series 
of  tests  going  on  testing  all  grades  of  partitions  that  are 
used,  and  wood  studs,  wood  lath,  and  lime  plaster,  gypsum 
block,  metal  lath  with  gypsum  plaster  on  it,  and  working 
out  that  full  line  of  tests,  with  the  thought  of  giving  to  the 
public  information  relative  to  everything  that  can  be  made 
into  a  partition,  and  then  things  will  stand  according  to 
their  merit,  and  be  classified  according  to  their 
750  merit,  and  leaving  nothing  in  the  situation  out. 

They  give  one  an  opportunity,  when  their  product  is 
tested  there,  to  make  modifications  in  it.  For  example,  if 
a  product  just  fails  a  little  bit,  for  instance,  if  it  has  only 
fallen  short  of  running  a  full  hour  by  five  or  six  minutes, 
they  will  tell  you,  “It  is  just  too  bad  you  do  not  make  the 
hour.  Have  you  a  suggestion  as  to  how  much  you  must  put 
into  the  specification  in  order  to  come  up  to  the  hour  rat¬ 
ing?'’  So  they  are  cooperative,  they  are  inclusive,  and 
thev  are  non-commercial. 

The  Court:  !“I  perhaps  had  the  wrong  impression.  I 
thought  where  there  were  recognized  tests,  thev  would  not 
aid  indust  rv  in  that  wav,  but  that  thev  would  take  onlv  such 
cases  as  required  new  tests,  and  the  discovery  of  tests.” 

The  Witness:  “Judge,  they  will  do  this  at  the  Bureau  of 
Standards  verv  often;  they  will  take  testing  bevond  the 
scope  of  the  ability  of  an  industry  to  test.  For  instance, 
somebody  thinks  a  test  is  needed  for  a  certain  purpose,  the 
engineers  do,  and  there  are  no  machines  for  that  particular 
purpose;  they  will  devise  those.” 

The  Bureau  of  Standards  has  been  giving  this  service  on 
testing  for  several  years.  Their  furnace  has  been  up  for  a 
year  or  so ;  in  fact,  we  were  a  considerable  factor  with  them 
in  getting  the  appropriation  for  the  furnace  to  give  that 
service.  The  Underwriters’  Laboratories  is  a  well-adver¬ 
tised  institution,  and  our  Sales  Department  felt  that  it  had 
some  sort  of  weight,  a  good  deal  like  a  Gloria  Swanson  ad¬ 
vertisement  for  a  tooth-paste.  This  accounts  for  our  tak- 
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ing  the  services  of  the  Underwriters’  Laboratories  as  long 
as  we  did. 

I  do  not  believe  that  any  of  the  gypsum  products  of  the 
Southern  Gypsum  Company  are  listed  with  tjie  Under¬ 
writers’  Laboratories.  They  were  competitor^  of  ours. 
Their  block  has  been  in  competition  with  ours. 

When  I  saw  the  cellular  tile  in  my  office  a  few  days  after 
the  receipt  of  the  letter,  Roos’  Exhibit  No.  6,  I 
very  careful  examination,  feeling  the  hardness  of 
ture  and  the  particular  test  of  standing  it  on  end  and  drop¬ 
ping  it  on  the  floor,  and  a  block  that  will  stand  that  is  a 
good  block.  This  block  stood  that  test. 

I  do  not  know  what  happened  to  that  particular  tile  after 
it  left  my  office.  According  to  the  letter,  I  knew  it  was 
made  with  material  that  had  a  crushing  strength  of 


gave  it  a 
the  struc- 


751  450  pounds,  which  was  a  large  factor  in  my  mind  in 

determining  it  was  a  good  block. 

The  cylinder  crushing  strength  of  our  old  standard  prod¬ 
uct  was  somewhat  under  400  pounds.  I  do  not  know  the 
exact  amount. 

If  a  cylinder  exhibited  a  compression  crushing  strength 
of  400  pounds  or  more,  my  opinion  with  respect  to  prod¬ 
ucts  of  that  character  would  be  that  a  tile  mgde  under 
those  conditions  would  have  a  crushing  strength  in  excess 
of  100  pounds. 

Mr.  Rose:  “So  far  as  the  last  question  is  confined  to  the 
relationship  between  a  cylinder  of  the  standard  mix  and  a 
tile  of  the  standard  mix,  I  have  no  objection  to  itj.  I  think 
it  is  irrelevant,  however,  for  the  reason  that  I  do  not 
believe  that  because  there  is  a  relationship  between  the 
standard  cylinder  and  the  standard  tile,  it  necessarily  in¬ 
dicates  one  way  or  the  other  whether  the  same  kind  of 
relationship  will  exist  in  a  new  product  between  a  cylinder 
of  the  new  mix  and  a  tile  of  the  new  mix.  If  it  is  proposed 
for  that  purpose,  then  I  object  to  it  as  irrelevant,  incom¬ 
petent  and  immaterial  and  not  the  proper  test.” 

The  Court:  “He  may  answer.” 

The  Witness:  Such  a  tile  would  be  a  very  satisfactory, 
practical  tile. 


Mr.  Rose:  “Are  you  confining  your  question  tq  a  stand¬ 
ard  product?  If  I  may  have  one  general  objection  on  that 
point  I  won’t  interrupt.” 

The  Court:  “All  right.” 
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752  Q.  After  you  saw  this  tile  in  your  room  on  or 
about  August,  1922,  what  did  you  do  or  what  did 

the  company  do,  if  you  know,  with  respect  to  adopting  the 
Roos  process?  A.  Inasmuch  as  it  influenced  very  greatly 
the  designs  of  the  mills  I  had  under  way,  it  was  brought  to 
my  knowledge  very  definitely  that  a  process  would  be  put 
in  operation  at  our  plants,  particularly  in  the  board  end, 
board  department. 

Q.  Why  did  you  select  the  board  end?  A.  We  selected 
the  board  department  because  that  is  where  the  major 
part  of  our  products  were  used,  where  lightness  was  de¬ 
sired  because  of  its  quicker  commercial  possibilities,  and 
because  we  could  eliminate  the  sawdust  situation  that  had 
been  bothering  us  for  a  long  time.  It  seemed  to  be  a  solu¬ 
tion  of  a  real  definite  problem. 

In  1922  or  1923  I  contributed  verv  little  to  the  macliinerv 

%'  w 

by  which  Roos’  process  was  applied  to  the  manufacture  of 
wallboard.  It  was  in  another  department.  The  responsi¬ 
bility  was  delegated  to  Mr.  Brookby  or  the  operating  de¬ 
partment.  They  had  their  machines  and  equipment  at  Fort 
Dodge  and  a  very  capable  staff  for  working  it  out,  and 
particularly  the  inventor  of  the  process  who  knew  his  prob¬ 
lems  much  better  than  anybody  else,  and,  in  accordance 
with  regular  procedure,  it  was  delegated  there,  and  as 
usual,  I  had  jobs  of  my  own  that  were  in  my  department 
that  were  delegated  to  me,  and  I  stayed  on  the  job  that  I 
had. 

I  went  to  Fort  Dodge  after  August,  1922,  and  my  con¬ 
tacts  there  at  that  time  were  in  connection  with  the  Engi¬ 
neering  Department  at  the  mill  itself,  but  on  each  one  of 
these  trips,  probably  two  or  three,  the  exact  dates  of  which 
I  cannot  place,  except  that  I  know  they  were  in  those  years 
because  they  were  tied  up  with  mills  I  was  building  at 
Southard,  Oklahoma,  and  getting  ready  to  operate,  I  had 
a  chance  to  go  into  that  mill  at  Fort  Dodge  two  or  three 
times  on  problems  of  my  own,  and  there  I  noticed  the 

753  activity  that  was  going  on  in  foam  and  foam  devices 
and  so  forth.  I  saw  them  mixing  up  foam  with  egg 

beaters.  I  saw  different  types  of  foam  that  they  had  there 
and  the  products  that  they  made  from  this  foam,  and  it  was 
not  a  contact  that  would  bring  verv  close  details  in  mv 
mind — I  just  knew  it  was  there,  I  did  not  get  into  that 
activity  at  all.  The  wallboard  machine  at  Fort  Dodge  was 
extremely  busy  at  that  time.  In  fact,  I  had  plans  for 
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increasing  the  size  of  the  plant.  That  was  one  of!  the  things 
that  we  were  discussing,  whether  to  increase  tjhe  size  of 
that  plant  or  build  a  plant  at  another  point  to  take  away 
the  excess  tonnage.  The  plant  was  very  much  behind  in 
its  orders. 

The  United  States  Gypsum  Company  did  npt  immedi¬ 
ately  use  this  Roos  process  for  manufacturing  iwallboard 
right  after  August,  1922,  because  there  was  no  Equipment 
available  for  it. 

Mr.  Rose:  “I  object  to  this  on  the  ground  that  to  take 
time  to  create  a  machine  in  order  to  carry  out  sonjie  process 
on  a  large  commercial  scale  is  no  excuse  for  not  tiling  a 
patent  application  to  cover  the  invention.” 

The  Court:  “The  witness  may  answer.” 

The  Witness :  The  problem  involved  in  using  jthis  Roos 
process  was  a  very,  very  considerable  problem,  because 
dealing  with  these  large  machines  and  on  a  straight-line 
production  the  quality  of  the  board  had  to  be  good. 

Mr.  Rose:  “1  object  to  all  testimony  of  this  fitness  in 
discussing  this  problem  of  building  a  machine  an(jl  the  diffi¬ 
culties  as  being  in  the  law  entirely  irrelevant,  incompetent 
and  immaterial.” 

The  Court:  “He  may  answer.”  j 

Exception  noted.  j 

754  The  apparatus  was  not  simple.  It  required  a 
development  and  the  working  out  of  the  force  neces¬ 
sary  to  apply  it  to  that  particular  economic  straight-line 
production  of  wallboard  that  we  had. 

The  first  wallboard  that  I  saw  made  was  earty  in  1924 
at  Fort  Dodge.  I  was  there  and  saw  it.  I  came  up  from 
Southard  to  start  my  inspection  at  Fort  Dodge,  and  they 
told  me  they  had  a  continuous  foam  cell  ready  fbr  me  to 
look  at.  I  guess  it  was  the  management  at  Fort  Dodge  that 
told  me  that.  I  do  not  know  the  particular  persqn,  but  I 
saw  this  machine  set  up  in  the  corner  of  the  ^heetrock 
plant.  When  I  speak  of  Sheetrock  I  mean  wallboard.  It 
was  belted  up  with  a  belt  and  equipped  with  a  device  that 
fed  some  liquid  into  the  foam  cell  and  was  placed  ijn  opera¬ 
tion,  and  it  beat  the  foam  out  into  a  tenacious  fine  foam 
that  overflowed  the  top,  and  when  they  had  it  operating, 
and  we  saw”  it  running,  we  collected  some  of  it  in  buckets 
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and  they  carried  it  over  and  put  it  oil  the  sheetrock  ma¬ 
chine  that  was  operating  at  that  time  and  let  the  fingers 
around  this  mixing  belt  stir  this  foam  into  the  material,  and 
it  was  dropped  into  the  plastic  mass  and  ran  through  into 
that  machine  making  the  board.  From  my  recollection  I 
cannot  say  whether  this  foam  cell  was  square  or  round. 
It  was  about  18  or  20  inches  in  diameter  and  probably  30 
or  32  inches  high.  It  had  a  center  shaft  going  down  the 
center  of  it,  an  apparatus  down  in  there — I  do  not  know 
what  that  was.  A  very  dry,  tenacious  foam  came  out  of  it 
and  I  took  particular  note  of  that  foam,  because  that  an¬ 
swered  this  great  question  I  had  had  in  my  mind  relative 
to  soap  suds.  This  was  not  soap-suds ;  in  fact,  I  took  some 
of  that  foam  in  my  hand,  and  I  remember  sticking  it  on  the 
bottom  of  my  face  and  wearing  it  around  the  plant  as  a 
little  goatee — just  to  get  away  for  a  little  while  from  the 
serious  things  of  life.  I  saw  them  take  this  foam  in  buckets 
or  tubs  and  deliver  it  to  the  wallboard  machine  then  in 
operation.  That  was  the  first  continuous  foam  cell  I  had 
ever  seen  working.  This  was  on  the  floor  of  the 
755  board  plant  early  in  1924. 

The  question  came  up,  what  shall  we  do  with  this 
mix  ?  AVe  were  going  to  apply  it  on  the  machine,  and  they 
had  some  ideas  relative  to  how  they  would  do  this  job, 
whether  they  would  try  to  do  it  through  one  foam  cell  or 
whether  they  would  do  it  partially  in  one,  and  put  it  in  the 
other,  and  deliver  it  to  a  third  one;  and  they  were  sketch¬ 
ing  on  a  drafting  board  that  they  had  in  the  research  de¬ 
partment,  and  they  asked  me  a  purely  mechanical  question, 
whether  I  would  direct-connect  motors  to  it.  I  said  ves, 
that  would  be  ideal,  but  that  “you  will  have  to  be  careful 
about  your  motors,  to  be  sure  that  your  speeds  are  right, 
because  we  are  converting  this  plant  to  25-cycle  current 
entirely,  and  all  vou  will  have  here  are  25-cvcle  motors.” 
They  have  certain  synchronized  speeds,  375,  750,  1500  and 
3000.  I  said,  “If  vou  are  going  to  direct-connect  the  mo- 
tors,  those  speeds  will  give  you  your  results.”  Then  they 
asked  me  whether  I  would  put  the  motor  above  or  below 
the  cell  and  I  told  them  that  I  doubted  whether  they  could 
build  the  stuffing  box  that  was  fool-proof  enough  to  keep 
the  liquid  from  coming  down  on  the  motor,  and  I  suggested 
the  problem  of  taking  care  of  the  motor  above  might  be 
better,  that  that  is  where  I  would  put  it.  That  is  the  only 
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contact  I  had  with  it.  The  cell  that  I  saw  was!  comprised 
of  just  one  unit.  The  next  time  I  went  back!  there  was 
about  three  months  later,  and  I  came  back  particularly  at 
that  time  because  they  said  they  had  the  foamj  apparatus 
ready  to  run  on  the  machine,  to  show  me  that  jtliat  is  the 
thing  we  should  do.  I  went  to  Fort  Dodge  aiid  I  found 
they  had  built  three  foam  cells,  and  they  had  placed  them 
over  the  top  of  the  board  machine.  They  haci  equipped 
these  foam  cells  with  solution  tanks  and  mixing  devices 
and  water-measuring  propositions,  and  had  tie<i  these  in 
with  the  operation  of  the  machine.  That  wa^  all  auto¬ 
matic  ;  and  at  that  time  I  then  questioned  them  about  why 
they  put  three  cells  on  it,  because  I  saw  they  jwere  only 
using  two.  I  always  like  to  be  a  little  economical, 
756  and  asked  them  why — I  wondered  why  they  built 
one  extra  cell,  and  they  said  that  they  were!  not  going 
to  run  them  in  cascade  but  in  parallel  now,  and!  they  had 
done  something  to  the  inside  of  the  cell  that  ifiade  it  of 
much  greater  capacity,  or  something  of  that  sort,  and  they 
did  not  need  to  do  what  they  said  before  to  meet  the  ca¬ 
pacity  of  the  machine,  so  they  now  were  running  two  of 
these  cells  in  parallel  and  had  a  third  one  in  reserve,  and 
one  of  the  men  mentioned,  “Well,  I  would  not  be  q,  bit  sur¬ 
prised  if  it  were  not  running  on  one  some  daVj,”  and  I 
just  made  that  as  a  general  notation  that,  “Well,  in  the 
next  plant,  we  will  have  one  cell;  we  won’t  have  tq  buy  one 

anvwav.  ’  ’ 

•  * 

The  foam  that  came  out  of  these  cells  was  a  fine,  dry, 
tenacious  foam  and  was  collecting  and  going  down  chutes 
onto  a  belt  where  there  was  a  mixing  paste  in  wajit  on  the 
bolt.  From  the  bolt,  where  the  paste  was  mixed!,  it  went 
down  onto  the  mixing  belt  in  the  machine,  and  was  mixed 
with  the  stucco  that  was  coming  over  the  mixing  belt  as  it 
passed  under  the  mixing  foam.  This  stucco  mixed  with  that 
foam  dropped  down  under  the  machine,  in  front  of  'the  mas¬ 
ter  roll,  on  top  of  the  bottom  paper,  and  was  then  rjolled  be¬ 
tween  the  top  and  the  bottom  paper,  making  a  bqard,  the 
material  forming  the  core  of  the  board.  The  mining  belt 
is  a  long  belt,  rather  wide,  running  slowly. 

In  the  early  practices  they  would  put  this  dr\j  stucco, 
plaster  of  Paris,  on  the  board  belt,  furrow  some  grooves  in 
it,  and  then  either  let  that  material  go  down  into  jpans  of 
water,  or,  in  some  places,  they  just  put  the  necessary 
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amount  of  water  on  top  of  the  belt  and  then  it  would  suck 
up  as  it  traveled  along  the  belt  until  just  before  they  were 
ready  to  put  it  in  the  machine,  and  there  was  a  bunch  of 
fingers,  two  rows,  and  they  would  stir  that  material  thor¬ 
oughly  that  passed  under  one  set,  and  then  another,  and 
then  another,  and  finally  that  material,  which  would  first 
be  a  mixture  of  plaster,  water  and  other  ingredients  that 
you  may  put  in  there  in  plastic  form,  would  drop  off  under 
the  belt  into  the  thing  you  expected  to  use  it  in.  That  is 
the  mixture  that  is  called  slurry. 

As  nearly  as  I  can  tie  it  up  from  memory,  it  was  a  period 
of  two  or  three  months,  something  like  that,  after  the  time  I 
saw’  that  first  cell  in  the  early  part  of  the  year  1924,  when  I 
sawr  this  operation  that  I  have  just  described.  They  used 
this  machine  at  Fort  Dodge  for  some  little  time  after  that. 

After  I  saw’  the  operation  of  this  machine  at  Fort  Dodge, 
the  company  then  decided  to  go  ahead  on  the  basis  of  the  op¬ 
eration  of  that  machine,  and  installed  the  same  type  of 
equipment  in  all  the  plants,  w’hich  they  did.  With  several 
little  machinery  modifications,  such  as  the  direct-connected 
motor,  and  the  more  permanent  reassembly  of  parts, 
757  and  finally,  I  believe,  the  total  elimination  of  every¬ 
thing  except  one  efficient  cell  in  place  of  three.  At 
the  present  time  the  Roos  process  is  used  exclusively  at  all 
our  plants  to  my  best  knowledge. 

The  machines  which  are  now  being  used  by  the  United 
States  Gypsum  Company  for  the  practicing  of  this  Roos 
process  in  connection  with  the  manufacture  of  wallboard 
were  designed  by  the  company  and  built  according  to  their 
orders.  The  chief  draftsman  had  charge  of  this  designing 
and  he  was  working  under  my  direction. 

The  machine  which  I  saw’  in  operation  at  Fort  Dodge  in 
1924,  when  the  three  foam  cells  were  feeding  foam  to  our 
continuously  operated  w’allboard  machine,  was  far  from 
being  simple.  It  required  the  utilization  of  several  varia¬ 
bles  and  its  coordination  with  a  large  production  unit,  in 
such  a  way  that  the  quality  would  be  uniform,  both  with 
respect  to  the  weight  of  the  board  and  condition  of  the  set. 
I  cannot  buy  any  such  machines  like  that  on  the  market  now 
and  I  could  not  buy  any  then.  Neither  could  I  have  bought 
them  in  1922. 

I  do  not  consider  the  time  spent  by  Roos  from  August, 
1922,  until  June,  1924,  in  wdiich  to  develop,  build  and  coordi- 
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nate  this  foaming  machine  which  I  saw  in  the  t'ort  Dodge 
plant  in  1924,  an  unreasonable  time. 

Mr.  Rose:  “That  is  objected  to  first  on  the  Competency 
of  the  witness  to  answer,  second,  on  the  ground  that  it  is 
irrelevant,  incompetent  and  immaterial,  and,  third,  as  not 
embodying  the  testimony  in  the  Patent  Office  cade  or  in  this 
record.” 

The  Court:  “He  mav  answer.” 

* 


Exception  noted. 


The  Witness:  I  base  that  opinion  a  great  deql  upon  my 
own  experience.  I  am  supposed  to  be  a  fairly  good  engi¬ 
neer  ;  at  least,  I  have  been  responsible  for  the  development 
of  a  lot  of  machinery  and  I  have  worked  on  problems  that 
apparently  were  more  simple  than  that  for  a  long  time,  two 
or  three  years. 

758  The  booklet,  Roos’  Exhibit  No.  32,  is  th$  list  of  in¬ 
spected  mechanical  appliances  of  the  Underwriters 
Laboratories  dated  July,  1922.  The  following  gybsum  man¬ 
ufacturing  companies  are  listed  in  this  booklet :]  American 
Cement  Plaster  Company,  American  Gypsum  'Company, 
Bell  Company  of  New  York,  Ebsary  Gypsum  j  Company, 
Plymouth  Gypsum  Company,  and  the  United  Sjates  Gyp¬ 
sum  Company.  These  companies  are  listed  as  taking  the 
examination  service  for  gypsum  block  for  corridor  and 
room  partitions  in  the  year  1922.  The  Dakota  Plaster  Com¬ 
pany,  the  Northwest  Gypsum  Company,  the  Texas  Plaster 
Company,  Acme  Cement  Plaster  Company,  Niagara  Gyp¬ 
sum  Company,  Empire  Gypsum  Company  and  thq  Southern 
Gypsum  Company  were  not  listed  in  the  year  1922.  We 
were  meeting  these  companies  in  competition  at  I  that  time 
and  I  am  sure  they  were  manufacturing  gypsum  block  in 


1922. 


Mr.  Rose:  “I  object  to  this  testimony  because  there  is  no 
evidence  to  show  that  he  is  competent  to  so  testify.  He  is 
not  a  salesman  and  he  is  not  out  in  the  marked  He  has 
absolutely  no  qualifications  to  testify  who  the  competitors 
were,  so  far  as  this  record  discloses.” 

The  Court:  “The  answer  may  stand.” 


The  Witness :  I  did  not  actually  see  all  these  products  on 
the  market  in  1922,  but  I  did  see  the  products  of  th|e  Empire 
Gypsum  Company  and  I  think  the  testimony  in! this  case 
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shows  that  the  Southern  Gypsum  Company  were  making 
them.  I  also  know  that  the  Acme  Gypsum  Company  was 
making  them,  and  I  can  very  quickly  get  the  reliable  sources 
of  information  concerning  the  other  companies  by  sending 
to  the  gypsum  industry  and  getting  the  information  for  you 
if  you  care  for  it. 

I  first  heard  that  some  one  else  besides  Roos  had  made  an 
invention  that  conflicted  with  the  Roos  invention  here  in 
issue  when  this  interference  was  declared. 

Mr.  Rose:  “That  is  objected  to  as  irrelevant,  in- 

759  competent  and  immaterial.” 

The  Court:  “He  mav  answer.” 

* 

The  Witness:  I  am  not  a  subscriber  to  “Chemical  Ab¬ 
stracts”  and  I  never  have  been.  I  first  heard  of  Baver 
when  they  were  trying  to  find  out  who  he  was  in  our  office. 
I  heard  nothing  of  any  of  this  foam  interference  at  all  until 
it  came  up  in  the  Patent  Office.  I  first  heard  of  Rice  after 
this  interference  was  declared. 

760  Plasterboard  is  used  in  over  90  per  cent  of  the  in¬ 
stallations  as  a  lath  base,  in  the  place  of  wood  lath, 

upon  which  base  are  applied  panels,  to  make  a  finished  wall. 
It  is  all  interior  construction  work.  They  used  to  put  on  a 
paper  a  good  deal  like  saturated  felt  that  they  make  out  of 
rags  for  saturating  in  roofing,  but  in  later  years,  that  is, 
since  1918  or  1919,  the  paper  now  that  is  put  on  is  about 
as  chipboard  paper,  made  from  waste  papers,  in  which  they 
put  a  little  coloring  matter  at  times,  and  they  use  the  type 
of  waste  paper  that  they  need  for  the  texture  they  require 
in  the  paper  itself.  The  main  strength  of  the  material,  as 
far  as  handling  and  flex/ ure,  and  so  forth,  are  concerned, 
is  in  the  paper  itself  forming  the  outside  of  the  board.  The 
core  between  the  two  pieces  of  paper  acts  as  a  separating 
medium  and  a' body  to  hold  the  surface  papers  in  position. 
The  paper  which  we  use  in  the  manufacture  of  wallboard 
and  plasterboard  is  manufactured  by  ourselves.  Our  first 
mill  was  built  in  1916  or  1917.  After  this  Roos  process  was 
adopted  for  the  manufacture  of  wallboard  and  plasterboard, 
we  did  not  change  the  type  of  paper  we  were  using  in  the 
manufacture  of  those  products.  That  paper  has  been 
changed  in  minor  structures  from  time  to  time,  not  because 
of  the  core,  but  because  of  the  different  finish  we  would  like 
to  have  on  thfc  face  of  it,  refinements  in  surface  texture. 
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Between  1908  and  1922  the  United  States  Gypsum  Com¬ 
pany  made  between  three  and  four  billion  square  feet  of 
wallboard  and  plasterboard.  Between  1908  and  1922  the 
United  States  Gypsum  Company  manufacture^  between 
250,000  and  300,000  tons  of  gypsum  block.  Youj  must  ap¬ 
preciate  these  figures  are  rough.  | 

The  Underwriters’  listing  of  the  products  of  the  United 
States  Gypsum  Company  has  not  given  us  a  free  entree 
into  the  building  codes  of  the  various  citus  in  the  market¬ 
ing  of  these  products.  Clay  tile  is  used  too  much  in  these 
building  codes.  Clay  tile  has  never  been  listed  the  Un¬ 
derwriters  ’  Laboratories  and  it  is  a  very  competitive  ma¬ 
terial  with  our  gypsum  block. 

I  have  seen  ore  flotation  processes  in  operation  at  the 
two  plants  of  the  Miami  Copper  Company  at  Globe  and 
Miami,  Arizona,  and  also  at  the  Phelps-Dodge  j  plant  at 
Globe  or  Miami,  Arizona. 


Mr.  Rose:  I  object  to  this  witness  testifying  concerning 
the  flotation  process  because  he  has  not  shown  any  j  familiar¬ 
ity  with  the  flotation  process  at  Anaconda,  which  ii  the  only 
flotation  process  that  is  in  this  case.  He  has  nonqualified 
himself  to  testify  concerning  flotation  process. 

The  Court :  I  think  the  witness  may  answer.  Exception 
noted. 


The  Witness:  The  froth  coming  out  of  the  ore 


flotation 


machines  which  I  observed  on  these  occasions  was  very  very 


coarse  soap  bubbles.  Some  of  the  bubbles  were  as  l}ig  as  the 
top  of  my  hand,  the  whole  hand,  and  some  of  them  small. 
I  think  90  per  cent  of  all  the  bubbles  were  bigger  than  half 
an  inch,  and  these  bubbles,  as  they  came  out  of  the  machine, 
were  heavily  laden,  with  what  looked  like  dirt,  which  was 
the  high  concentrate.  As  they  came  over  the  lip,  th(J  bubbles 
would  start  to  break  immediatelv,  and  this  heavilv  laden 
slurrv,  an  ore  slurrv,  would  then  run  down  out  of  the 

*7  V  7 

761  lip  into  the  trough,  and  in  order  to  assist  that  in  run¬ 
ning  away,  and  also  kill  what  few  remainingj  bubbles 
were  left,  they  would  spray  a  little  water  on  it,  pud  then 
the  material,  in  a  sort  of  a  muddy,  thick  slime,  would  run  out 
of  the  end  of  the  machine.  I  had  an  opportunity  to  study 
the  machines  that  were  used  in  the  ore  flotation  processes. 

I  also  was  at  the  plant  of  the  Southwest  Engineering 
Company  in  Los  Angeles,  who  are  manufacturers  pf  flota- 
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tion  machinery  and  who  have  considerable  patent  control 
over  it.  I  did  not  see  any  devices  used  in  the  ore  flotation 
which  resembled  the  foam  generator  of  Roos.  The  United 
States  Gypsum  Company  did  not  use  a  flotation  machine 
for  making  Roos’  foam  because  at  that  time  these  machines 
were  not  capable  of  making  Roos’  foam  and  they  are  not 
today. 

Mr.  Rose : 1 1  do  not  think  there  is  any  justification  for  that 
answer.  The  only  question  in  this  case  was  the  matter  of 
Anaconda,  and  I  do  not  think  this  witness  is  competent  to 
sav  what  could  be  done  with  the  flotation  end  of  the  Ana- 
conda  machine. 

The  Court:  Let  the  answer  stand. 

762  ,  The  patty,  Roos’  Exhibit  Xo.  4,  is  a  cellular  piece 

of  cementitious  material.  I  am  familiar  with  the 
lightweight  gypsum  products  made  with  an  excess  amount 
of  water.  In  broken  texture,  they  look  like  a  heavy  product, 
but  they  are  much  lighter  in  weight  and  much  weaker  in 
structure.  I  would  not  call  the  structure,  Roos’  Exhibit  Xo. 
4,  a  water  extended  gypsum  product. 

The  papercovered  block,  Roos’  Exhibit  No.  10,  is  also  a 
cellular,  cementitious  material,  rather  light  in  weight.  The 
cells  are  smaller  than  those  in  Roos’  Exhibit  Xo.  4. 

Roos’  Exhibit  Xo.  11  is  also  a  cementitious  material  with 
some  fiber,  and  some  air  cell  construction.  This  exhibit  is 
denser  than  the  block,  Roos’  Exhibit  Xo.  10.  Roos’  Exhibit 
Xo.  14  is  also  a  cementitious  core  with  cells  and  some  fiber 
in  the  cementitious  matter. 

Rice’s  Exhibit  V-l,  a  piece  of  the  gypsum  block  Roos’  Ex¬ 
hibit  Xo.  37,  is  a  cementitious  set  material  with  a  fine  cel¬ 
lular  structure  throughout  the  product. 

A  gypsum  that  would  have  a  very  large  amount  of  water 
mixed  with  it  to  make  a  lightweight  product  would  not  have 
very  many  cells  in  it,  although  there  might  be  a  little  en¬ 
trained  cells  in  it;  this  happens  in  the  mixing  of  gypsum 
anywhere.  Gypsum  with  a  very  large  amount  of  water 
mixed  with  it  would  have  a  very  fine  texture,  appearing 
almost  like  a  solid  mass  like  a  piece  of  broken  marble  or 
broken  limestone;  in  other  words,  it  would  not  have  what  I 
call  a  spongy  appearance,  where  the  cellular  structure  is 
definitely  within  the  product. 
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The  Gypsum  Company  has  never  made  any  regular  par¬ 
tition  tile,  to  my  knowledge,  or  any  other  kind  of  partition 
tile  as  light  as  the  material  comprised  in  Roos’  Exhibit  No. 
10,  which  the  record  shows  weighs  27%  pounds  per  cubic 
foot.  As  to  the  advantages  or  disadvantages  that  a  gypsum 
product  might  have  or  not  have  that  was  manufactured  by 
the  use  of  an  excess  amount  of  water,  and  a  gypsum  prod¬ 
uct  whose  lightness  was  effected  by  means  of  the  Roos 
process,  assuming  that  both  products  weighed  tljie  same  per 
cubic  foot,  I  will  say  that  in  examining  produces  that  have 
been  made  of  equal  weight,  it  has  been  my  conclusion  that 
the  cellular  structure  was  stronger  than  the  other,  the  water 
extension  product,  and  bearing  out  that  conclusion  I  have 
had  a  lot  of  tests  made,  and  universally  from  a!  number  of 
tests,  the  crushing  strength  of  a  cellular  product 
763  of  equal  weight  with  a  water  extension  product  has 
been  15  per  cent  or  more  for  the  samej  amount  of 
material  used.  By  a  water  extension,  I  mean  a  product 
that  has  gotten  its  decreased  weight  by  adding  aj  larger  per¬ 
centage  of  water  to  the  stucco.  The  following  isj an  explana¬ 
tion  of  water  extension:  When  you  mix  the  water  and  plas¬ 
ter  together,  you  can  take  a  quart  of  water  and  put  a  tea¬ 
spoonful  of  plaster  in  it  and  you  will  have  mitlk  that  is  a 
white  liquid.  You  can  keep  adding  stucco  to!  that  same 
amount  of  water  until  finally  you  get  to  the  point  where  the 
stucco  and  the  water  will  form  what  we  call  a  stable  slurry; 
that  is,  the  stucco  won’t  settle  to  it;  it  will  just  stay  there  in 
one  form  and  then  start  to  set,  and  when  it  sets  itj  has  a  large 
amount  of  water  and  a  small  amount  of  stucco,  and  when 
you  dry  away  the  excess  moisture  the  product  you  have 
probably  will  weigh  30  pounds  per  cubic  foot.  That  is  about 
the  lightest  product  that  I  have  seen  that  holds  together. 
If  this  material  is  subjected  to  a  crushing  stijain,  it  will 
show  a  very  weak  structure,  and  you  will  probably  crush 
it  at  from  150  to  200  pounds  to  the  square  inch.  If  you  do 
not  want  to  stop  there,  and  continue  adding  stucco,  it  is  like 
a  mixing  dough,  or  a  cake  batter;  when  you  get  fo  the  point 
where  you  can  not  put  in  any  more  plaster,  it  begins  to  get 
stiff.  You  cannot  pour  it  in  the  mold,  and  you  say  that  that 
is  the  stiffest  slurry  that  you  can  make,  and  with  some 
plasters  you  can  make  the  slurry  so  stiff  that  when  you  get 
through  your  product  will  weigh  about  90  poupds  a  cubic 
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foot;  and  we  have  some  as  high  as  95  which  are  made  of 
special  plasters.  The  peculiar  thing  about  a  gypsum  prod¬ 
uct  is  that  when  you  make  it  weigh  three  times  as  much,  the 
strength  increases  very  fast.  We  have  specimens  weigh¬ 
ing  90  pounds  to  the  cubic  foot  which  will  crush  at  7500 
pounds,  and  I  have  seen  some  go  9000  pounds  to  the  square 
inch ;  that  is  a  very  dense  gypsum.  So  we  say  now,  within 
this  range,  three  times  the  gypsum  will  give  you  sometimes 
30  or  40  times  the  strength.  Within  this  range  are 

764  an  infinite  number  of  combinations  that  it  is  possible 
for  you  to  take  for  any  particular  thing  you  want 

to  do.  That  is  called  water  extension.  Suppose  I  were  up 
here  in  the  half  range,  where  the  material  was  rather  liquid, 
and  I  wanted  to  make  that  material  lighter,  I  can  accom¬ 
plish  this  lightness  while  it  is  unset  with  water,  which  will 
extend  it,  or  I  can  decrease  the  weight  by  putting  foam  in 
it,  which  will  also  extend  it,  or  I  can  decrease  the  weight 
by  putting  sawdust  in  it,  which  will  extend  it,  or  I  can 
decrease  the  weight  by  adding  another  lighter  product  to 
it.  I  might  put  a  bunch  of  quinine  capsules  in,  and  that 
would  extend  it.  Now,  from  my  experience,  you  take  a 
block  that  we  extended  down  to  the  densitv  we  want  with 
water;  we  will  test  that,  and  then  we  will  extend  it  down 
to  that  same  density  with  foam,  and  the  product  that  is 
made  from  foam  is  about  15  per  cent  stronger  than  a  prod¬ 
uct  that  is  extended  with  water  and,  in  addition  to  that, 
when  vou  drv  it  out,  vou  have  less  water  to  drv  out. 

765  Q.  Did  vou  hear  Professor  Huntlv’stestimonv  with 
respect  to  this  Roos’  Exhibit  No.  37,  which  subse¬ 
quently  became  broken  here  during  this  proceeding?  A.  I 
was  here  in  the  Court,  ves. 

Q.  Professor  Huntly  testified  as  follows  with  respect  to 
that  Roos’  Exhibit  No.  37,  that  its  wet  weight  was  48.4 
pounds ;  that  its  dry  weight  was  29%  pounds ;  that  the  dry 
weights  of  three  two  bv  four  cvlinders  that  he  made  from 
t lie  same  mix  that  went  into  that  Roos’  Exhibit  No.  37 
were  as  follows;  168,  168  and  166  grams;  and  Professor 
Iiuntly  testified  that  the  other  tile  that  he  made  as  a  replica 
of  Roos’  Exhibit  No.  37,  and  which  he  broke  in  a  compres¬ 
sion  machine — the  tile,  I  am  speaking  of — showed  that 
one  12-inch  section  of  it  broke  at  202  pounds  per  square 
inch,  and  that  another  12-inch  section  of  tile  broke  at  ISO 
pounds  per  square  inch,  and  he  testified  with  respect  to  the 
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compression  strengths  of  those  three  cylinders  j  that  those 
three  cylinders  broke  at  these  following  compression  values 
per  square  inch:  637  pounds,  646  pounds  and  6!69  pounds. 

Now,  with  that  information  with  respect  to  Roos’  Ex¬ 
hibit  No.  37,  what  is  your  opinion  as  to  the  practicability 
and  suitability  of  that  tile  in  Roos’  Exhibit  No.  37? 

I 

Mr.  Rose:  “That  is  objected  to,  on  the  ground  that  it  is 
not  a  matter  for  expert  testimony  at  all,  that  fhe  exhibit 
was  made  long  after  the  reduction  to  practice,  the  alleged 
reduction  to  practice  by  Roos,  that  Professor  Tiuntlv  did 
not  testify  as  to  when  and  at  what  pressure  j  the  break 
started,  that  he  did  not  put  in  the  notes  of  his  experiments, 
although  he  had  them  here  in  this  Court,  and  thaLt  the  testi- 
mony  does  not  furnish  the  proper  and  necessary  evidence 
upon  which  to  get  an  expert  opinion;  also,  that  there  was 
no  evidence  to  show  the  material  from  which  t}ie  tile  was 
made  was  the  same  material  that  was  used  b!v  Roos  in 

I*/ 

1922;  and,  furthermore,  the  experiment  was  made  without 
the  knowledge  of  and  not  in  the  presence  of  the  party 
Rice.” 

766  The  Court  (to  Mr.  Hansen) :  “What  c.o  you  say 
as  to  the  latter  part  of  that?” 

Mr.  Hansen:  “As  I  understand  it,  these  so-called  ex 
parte  tests  are  never  ruled  out  of  evidence  because  they 


happened  to  be  made  ex  parte.  They  do  go  to  th<js  weight  of 
t lie  testimony,  but  only  when  such  tests  are  Adduced  to 
prove  the  inoperativeness  of  somebody  else’s  dervice.  Tlio 
authorities  are  to  this  effect,  that  it  is  very  c^sy  for  an 
expert,  or  a  chemist,  or  a  mechanic,  to  show  t^iat  an  in¬ 


vention  does  not  operate,  that  it  is  much  easier 


ito  do  that 


than  it  is  to  show  that  it  does  operate,  and  it  is  only,  as  I 
understand  the  authorities,  when  tests  and  testimony  are 
adduced  to  show  inoperativeness,  or  that  an  invention  has 
not  been  satisfactory,  that  that  sort  of  testimony,  to  have 
any  weight,  should  be  based  on  experiments  n^ade  inter- 
parties. 

“Now,  this  testimony  of  Professor  Huntlv  wasf  not  testi¬ 
mony  of  that  character  at  all.  He  testified  that  he  made 
the  block - ”  | 

The  Court:  “The  objection  was  that  you  have  hot  shown 
it  was  made  out  of  the  same  material.” 
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Mr.  Hansen:  “Professor  Huntly  testified  that  it  was 
made  of  first  settle  stucco.  He  testified  that  he  followed 
Poos’  Exhibit  No.  5,  and  that  that  is  the  formula  that  was 
used,  and  the  materials  that  were  used  are  all  listed  and 
identified  in  there.  First  settle  stucco  was  just  as  common 
a  material  as  this  glue  that  Doctor  Alexander  brings  into 
Court,  just  as  standard  a  material  as  that,  and  I  submit 
that  Professor  Huntly ’s  testimony  does  show  it  was 
made  out  of  the  same  materials  as  Poos’  Exhibit  No.  5  was 
made,  and  certainly  the  particular  tile  he  testified  about 
was,  I  submit,  properly  identified,  because  he  testified  what 
he  used  in  making  it,  and  my  question  to  this  witness  is  di¬ 
rected  to  that  tile  that  Professor  Huntly  made. 

“The  other  objection  that  Mr.  Pose  makes  to  that  is 
purely  on  what  inferences  we  might  draw  from  the  tile 
of  Professor  Huntly.” 

Mr.  Pose:  “There  is  also  no  evidence  in  the  case  to  show 
that  this  first  settle  stucco  was  a  standard  article,  and  the 
testimony  in  the  case  on  the  part  of  the  Gypsum 
767  Company  is  to  the  effect  that  they  were  constantly 
improving  their  product.  In  other  words,  there  is 
no  evidence  that  the  plaster  or  stucco  that  Poos  used  in 
1922  and  what  Mr.  Huntly  used  in  1932  were  the  same  ar¬ 
ticle. 

“Now,  another  point  that  I  want  to  emphasize  to  your 
Honor  is  this:  The  testimony  in  this  case  shows  that  when 
von  test  a  tile — and  the  testimony  of  all  witnesses  shows 
this — that  vou  generally  get  a  break  somewhere.  In  test- 
ing  a  tile  you  might  get  a  little  break  and  then  you  put 
more  pressure  and  more  pressure,  and  you  can  not  tell  how 
much  of  that  pressure  they  testified  would  occur,  say,  after 
40  pounds.  If  they  meant,  when  they  said  that  the  tile  stood 
so  much,  that  it  was  crushed  down  to  powder,  that  is  one 
thing,  but  there  is  no  testimony  to  show  what  they  did 
mean,  and  that  is  the  reason  why  the  testimony  touching 
the  compressional  strength  of  that  tile  is  valueless.  Under 
his  testimony  there  is  no  standard.  If  he  took  his  notes 
properly,  he  ought  to  put  down  in  his  notebook  that  when 
there  was  40  pounds  pressure  on  it,  there  was  a  crack  here, 
so  that  you  could  be  able  to  form  some  idea  of  just  what 
that  situation  was.  He  had  his  notes  here,  and  he  did  not 
put  them  in.” 
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Mr.  Hansen:  “His  notes  were  here  and  available  for  you 
on  cross  examination,  and  you  did  not  object  to  iProfessor 
Huntly's  testimony  then  with  respect  to  its  materiality  or 
irrelevancy,  and  I  think  your  objection  is  now  belated.” 

Mr.  Hansen:  “I  am  asking  this  witness  for  an  expression 
of  opinion  as  to  that  sort  of  a  tile,  and  I  described  the  char¬ 
acteristics  of  that  tile.” 

Mr.  Rose :  “I  did  object,  and  his  Honor  gave  me| an  excep¬ 
tion.  I  objected  to  the  materiality.” 

Mr.  Hansen:  “Are  you  renewing  that  objection  now?” 

Mr.  Rose:  “Wait  a  minute.  I  did  object  to  the  jrelevancy 

and  materiality;  I  made  an  objection  at  the  tim^,  and  the 

burden  was  on  you  to  introduce  into  this  case  d,ll  the  es- 
•  *  •  •  • 

sentials  of  your  experiment,  and,  if  you  failed,  it  was  not 
up  to  me  to  fix  you  up.” 

768  &  769  The  Court:  “I  think  the  witness  ma^  answer. 

He  proposes  to  make  a  record  of  it.  I  have  some 
doubt  what  the  materials  are;  but  Mr.  Rose  ma^  have  an 
exception.” 

Mr.  Hansen:  “May  I  read  from  Huntly’s  testimony  what 
the  materials  were  that  he  used?” 

The  Court :  “I  am  allowing  you  to  go  ahead,  so  that  your 
record  will  be  complete.” 

Mr.  Hansen:  “Now,  will  the  reporter  read  the  question?” 

! 

(Question  repeated  by  the  reporter,  as  above  recorded.) 

Bv  Mr.  Hansen: 

* 

Q.  (Continued.)  And  with  the  additional  information 
concerning  that  tile,  Roos’  Exhibit  No.  37,  that  fitst  settle 
was  used  as  the  plaster,  and  that  saponin  and  guhi  arabic 
were  mixed  as  follows :  8  grams  of  saponin  and  8  grams  of 
gum  arabic  powders  were  dissolved  in  400  c.  c.  qf  water. 
Foam  was  made  from  this  solution. 

And  with  the  further  information  respecting  Rjoos’  Ex¬ 
hibit  37  that  it  was  made  with  32.2  pounds  of  water  and  35 
pounds  of  first  settle,  and  after  the  foam  was  made  it  was 
added  to  the  water  and  then  the  plaster  was  add^d  to  the 
foam  and  water. 

With  that  information  before  you,  what  would  be  your 
opinion  as  to  the  suitability,  practicability  and  commercial 
ability  of  a  gypsum  partition  tile  such  as  Roos’  Exhibit 
37?  *  ! 
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Mr.  Rose:  “I  renew  the  former  objections.” 

The  Court:  “Same  ruling.” 

A.  Well,  a  tile  that  would  be  made  of  material,  a  four- 
inch  tile - 

The  Court:  “This  is  a  hypothetical  question.  You  will 
have  to  answer  it  in  that  way,  without  change.” 

Mr.  Hansen:  “Just  answer  the  question.” 

The  Witness:  “Yes  or  no?” 

Bv  Mr.  Hansen: 

f 

Q.  What  is  your  opinion  with  respect  to  the  practicabil¬ 
ity  availability,  suitability  and  commerciabilitv  of  a  tile  of 
that  character,  made  as  a  gypsum  partition  tile?  A.  Un¬ 
questionably  it  is  a  commercially  practicable  product. 

770  The  Witness:  I  was  in  the  Court  Room  when  the 
tile,  Roos’  Exhibit  No.  37,  was  setting  on  the  court 

rail  back  of  the  Reporter’s  desk  and  when  it  was  knocked 
off  the  rail  and  fell  to  the  floor  and  I  observed  the  number 
of  pieces  it  broke  into.  My  opinion  about  a  tile  of  that 
character  is  that  all  the  commercial  tile  that  I  have  seen 
on  the  market  used  at  present  would  not  stand  a  test  of 
that  kind  without  breakage. 

Mr.  Rose :  I  object  to  this  as  not  embodying  all  the  neces¬ 
sary  elements  on  which  to  base  an  opinion  for  the  record 
and  I  would  like  to  have  the  record  show  how*'  far  it  fell  and 
that  it  fell  on  a  soft  cork  floor. 

The  Court :  He  may  answer  it. 

The  Witness:  I  would  say  that  the  tile,  Roos’  Exhibit  No. 
37,  fell  a  little  over  three  feet  in  falling  from  the  court  rail 
to  the  floor  of  the  Court  Room.  The  floor  of  the  Court  Room 
where  this  tile  fell  is  not  cork.  It  is  a  sort  of  moulded  block 
with  a  lot  of  ingredients  in  with  the  cork  to  stick  the  cork 
together,  I  think.  There  are  a  lot  of  other  things  besides 
cork  in  it  and  I  would  call  it  a  fairlv  hard  floor  although  I 
would  not  say  it  is  a  concrete  floor. 

771  Standard  commercial  gypsum  tile  is  usually 
shipped  in  carloads  from  our  plants  and  they  are 

packed  in  cars  very  carefully  because  breakage  is  a  con¬ 
siderable  factor.  We  put  them  in  the  car,  pile  them  long¬ 
ways,  pile  them  across  the  car,  and  any  excess  space  be- 
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tween  them  is  filled  with  straw  or  hay  jammed  in  there 
tight,  or  some  sort  of  a  dunnage  that  we  can  put  jin  there  and 
wedge  them  tight,  and  they  are  piled  toward  tike  center  of 
the  door,  and  in  the  door  we  put  a  screw  bracing,  which  is 
rather  expensive,  to  hold  the  tile  back,  so  that  there  is  no 
movement  of  the  tile  in  shipment.  I  have  seen  tjhem  shovel 
out  wheelbarrow  loads  of  clay  tile  out  of  a  car.  The  break¬ 
age  of  this  product  is  a  normal  thing.  I  have  seen  lots  of 
buildings  where  from  10  to  15  per  cent  of  thej  tile  in  the 
wall  had  one  break  in  them.  A  breakage  of  2  tb  3  per  cent 
is  very  common.  There  is  also  considerable  breakage  in 
manufacturing. 

“First  settle”  gypsum  refers  to  the  type  of  stjicco  that  is 
made  in  the  Gypsum  Company’s  calcination  processes. 
United  States  Gypsum  Company  has  been  makijng  the  ma¬ 
terial  known  as  first  settle  stucco  or  first  settle  piaster  ever 
since  I  have  been  with  them,  which  has  been  about  27  years. 
This  substance  is  known  commercially  on  the '  market  as 
stucco,  or  first  settle  plaster.  In  making  Aridize;  a  chemical 
is  added  to  the  kettle  at  the  time  the  calcination  is  being 
conducted  which  brings  about  a  phase  of  calcination  change 
which  results  in  the  plaster  having  a  different  Consistency 
than  if  it  were  made  without  the  addition  of  that  chemical. 
I  do  not  know  how  long  the  United  States  Gypsum  Com¬ 
pany  has  been  manufacturing  Aridize  gypsum  but  it  has 
been  a  long  while.  I  am  sure,  however,  that  it  wps  previous 
to  the  year  1922.  It  is  sold  commercially  on  thej  market  as 
Aridize  and  is  still  being  used  as  a  product. 

I  have  never  made,  as  a  standard  procedure  or  otherwise, 
any  tests  on  efflorescence  in  connection  with  partition  tile 
for  the  United  States  Gypsum  Company.  Whenj Rice’s  ex¬ 
pert  witness  Brown  testified  concerning  efflorescence  I  as¬ 
sumed  he  meant  the  migration  of  soluble  salts  but  to  the 
surface  of  the  plaster  on  the  wall  he  was  talking  about.  I 
have  seen  efflorescence  inside  of  a  building  wherp  concrete 
has  been  in  contact  with  gypsum  and  where  thp  building 
has  been  kept  wet  for  a  long  while  so  that  water  will  gradu¬ 
ally  come  to  the  surface  and  bring  with  it  all  of  the  gypsum 
salts  and  the  gypsum  itself.  I  never  saw  efflorescence  de¬ 
velop  on  partition  tile. 

I  never  made  any  impact  tests  on  tile  of  the  j  character 
testified  to  by  Rice’s  witness  Brown  neither  have  I  ever 
made  any  freezing  or  thawing  tests  on  tile  as  testified  to  by 


I 
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Rice’s  expert  witness  Brown.  Neither  has  the  Gypsum 
Company  to  my  knowledge  ever  made  a  freezing  or 

772  thawing  test.  I  have  never  made  any  plaster  tests 
on  tile  to  ascertain  whether  or  not  the  plaster  would 

stick  to  the  gypsum  tile.  I  have  never  heard  of  plaster  com¬ 
ing  off  of  gypsum  tile  in  my  life  although  I  have  heard  of 
some  tile  being  so  dense  as  to  make  it  difficult  to  plaster 
but  the  plaster  stuck  to  it.  I  will  qualitfy  this,  however,  by 
saying  that  it  is  possible  to  make  a  plaster  so  rotten  that 
it  would  not  stick  to  anything. 

Rice’s  Exhibit  M,  which  is  a  certified  copy  of  the  pending 
application  of  Carlisle  K.  Roos  and  Murrell  G.  Allison, 
Serial  No.  733,196,  filed  in  the  Patent  Office  on  August  20, 
1924,  the  same  date  upon  which  Roos  filed  his  application 
for  a  patent  on  the  process  in  issue,  pertains  to  the  process 
of  taking  foam,  after  it  has  been  made,  and  then  admixing 
with  it  a  dry  material,  then  allowing  it  to  set — I  might  say 
to  freeze  the  foam,  set  it  in  that  form.  This  results  in  a 
white  spongy  mass  which  is  then  broken  into  smaller  pieces 
and  utilized  as  an  aggregate.  I  have  never  seen  this  proc¬ 
ess  employed  in  the  manufacture  of  products  of  the  United 
States  Gypsum  Company. 

773  An  accelerator  is  a  material  which,  when  added  to 
gypsum  in  its  mixture  with  water,  when  the  slurry 

is  made  or  a  mortar  is  made,  hastens  what  would  be  the 
normal  setting  action.  A  number  of  different  materials  will 
accelerate  gypfeum.  The  cheapest  and  best  known  acceler¬ 
ator  is  just  plain  uncalcined  gypsum.  It  is  already  in  its 
crystallized  state.  Or,  a  set  up  gypsum  that  is  crystallized, 
and  reground,  may  be  used.  These  substances  known  as 
accelerators  are  chemical  substances.  The  use  of  acceler¬ 
ators  in  connection  with  gypsum  products  was  known  in 
the  art  when  I  was  being  introduced  to  it  as  a  boy.  There 
are  a  number  of  tilings  that  will  retard  plaster.  Glue  will 
do  it;  vinegar  will  do  a  fair  job,  but  the  accepted  com¬ 
mercial  retarder  now  is  a  combination  made  of  caustic  soda 
and  hair  mixed  together.  The  caustic  soda  disintegrates 
the  hair  and  they  mix  with  that  a  quicklime  or  dehydrated 
lime,  to  do  some  indefinite  thing,  that  we  do  not  know 
what  happens,  and  that  material,  when  made  commercially, 
is  called  a  retarder  and  is  universally  used  in  the  industry 
to  lengthen  out  the  setting  time  which  is  vitally  necessary 
in  some  processes.  A  retarder  is  a  complex  chemical  sub- 
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stance  because  it  is  both  organic  and  inorganic  mixed  to¬ 
gether.  I  have  heard  of  men  old  enough  to  bi  my  grand¬ 
father  talking  about  the  use  of  retarders  and  w|iat  they  did 
with  them  when  they  were  young. 

Mr.  Brookby  is  now  dead. 

I  know  what  my  own  method  of  procedure  j  is  with  re¬ 
spect  to  the  procurement  of  patents  and  that  is  probably 
the  policy  of  the  United  States  Gypsum  Compaiiy.  I  do  not 
know,  however,  of  any  general  fixed  policy  with  respect  to 
the  procurement  of  patents  by  the  United  States  Gypsum 
Company.  My  own  procedure  is  to  adopt  whatever  course 
the  conditions  seem  to  warrant  at  the  time  ttye  situation 
arises.  In  the  past,  with  respect  to  patents  that  I  have  taken 
out  for  myself  and  with  respect  to  patents  ofj  my  subor¬ 
dinates  and  men  associated  with  me  in  the  Uqited  States 
Gypsum  Company,  I  would  say  that  that  course  of  action 
would  probably  be  classed  into  two  classifications:  One 
is,  that  when  you  have  a  machine  operating,  or  a  jjrocess 
you  want  to  work  with,  and  can  work  with,  vou  get  an 
idea  and  you  reduce  it  to  practice;  you  go  anq  do  it,  and 
then  after  you  have  it  done,  and  have  it  working  satisfac¬ 
torily,  and  when  it  is  in  the  form  you  want  it,,  you  get  a 
patent  on  it.  The  other  class  of  cases  are  those  w’here  you 
do  not  care  to  reduce  it  to  practice  at  that  tirjne,  or  it  is 
not  possible  to  do  it;  you  may  really!  not  know 

774  whether  you  intend  to  practice  that  art! at  all,  but 
you  have  the  idea  and  you  write  your  specifications, 

and  you  apply  for  the  patent  and  try  to  get  it. ; 

I  am  familiar  with  the  mode  of  operation  of  the  machine, 
Roos’  Exhibit  No.  16.  I  am  a  graduate  mechanical  engi¬ 
neer  and  I  have  studied  the  thirty-one  patents  jpertaining 
to  various  machines  as  collected  in  Rice’s  Exhibit  D  and  I 
heard  Rice’s  expert  witness  Marshall  testify  j  regarding 
them. 

775  Having  in  mind  the  construction  anq  mode  of 
operation  and  the  purposes  for  which  Roqs’  Exhibit 

No.  16  is  intended  to  be  used,  I  shall  now  discuss  the  pat¬ 
ents  of  Rice’s  stipulated  Exhibit  D,  adding  my i comments 
pertaining  to  each  of  these  patents,  and  the  relevancy  of 
the  patents  in  question  to  the  Roos  Exhibit  16.  j 

United  States  Letters  Patent  No.  8983,  dated  June  1, 
1852,  entitled  “Smut  Machine,”  shows  a  method  of  remov¬ 
ing  smut  from  grain.  It  handles  solid  materials,  and  is 
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equipped  with  agitating  devices  to  scour  these  materials. 
It  is  a  totally  different  art. 

United  States  Letters  Patent  No.  249,256,  entitled  “Soap 
Boiling  Apparatus,”  issued  November  8,  1881,  shows  a 
tank  with  a  mixer  in  it  for  boiling  soap.  It  is  an  art  that 
deals  with  liquors.  It  is  a  batch  machine,  and  has  com¬ 
bined  with  it  heat  application.  It  is  very  far  from  the  art 
in  which  we  were  working.  I  see  nothing  there  that  would 
lead  me  to  believe  I  could  adapt  this  to  the  Boos  Exhibit. 

United  States  Letters  Patent  No.  272,324,  entitled  “Art 
of  Manufacturing  Starch,”  issued  in  1883,  covers  a  de¬ 
vice  in  a  totallv  different  art.  It  shows  a  belt  convevor 

*  v 

with  methods  of  moving  material  forward.  That  in  itself 
is  verv  old  in  the  art.  It  is  not  a  mixing  device.  I  see  little 
there,  practically  nothing,  that  would  lead  a  person  to  that 
patent  studying  the  Poos  problem. 

United  States  Letters  Patent  370,355,  issued  in  1887,  is 
for  a  batch-mixing  machine  that  has  scrapers  devised  in  it 
to  scrape  the  sides  and  top  of  a  vessel.  It  is  a  mechanical 
combination  of  an  agitator  and  a  mixer.  It  is  just  another 
one  of  all  the  mixers  that  are  devised,  have  been  devised 
and  used.  It  is  not  suitable  as  a  foam  generator. 

United  States  Letters  Patent  370,629,  issued  in  1887, 
covers  a  machine  for  mixing  mortars  together.  Mortars 
are  thick,  heavy  masses,  and  it  is  just  another  tank  device 
with  a  shaft  in  it  to  carry  a  batch  mixing  element.  It  is  an 
entirely  different  art  from  making  a  foam. 

776  United  States  Letters  Patent  No.  418,728,  entitled 
“Apron  Duster  for  Biscuit  Machines,”  issued  in 
1890,  is  evidently  not  of  any  building  art  at  all.  It  has  cer¬ 
tain  wheels  and  belts  in  it  that  are  used  in  all  machines.  As 
far  as  anything  the  patent  reveals,  it  does  not  teach  any¬ 
thing  that  Roos  could  have  used  in  Exhibit  16. 

United  States  Letters  Patent  No.  515,463,  issued  in  1894, 
is  another  mixing  device  with  a  screw  conveyor  in  the 
bottom  of  it,  and  it  is  in  the  mortar  mixing  end,  for  mixing 
mortars,  heavv  material,  mostlv  solids.  It  is  an  entirelv 
different  art.  It  again  utilizes  some  well  known  principles, 
such  as  pulleys,  belts,  screws,  tanks,  etc.,  but  I  see  nothing 
in  that  combination  that  would  teach  anything  in  the 
manufacture  of  foam. 

United  States  Letters  Patent  No.  519,599,  issued  in  1894, 
is  for  another  batch-mixing  device  with  a  tank.  Its  func- 


I 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  AL.  641 

! 

tion  is  to  take  out  a  little  extraneous  air,  evidently,  and 
that  again  is  a  combination  of  tanks,  shafts,  arid  pulleys 
to  accomplish  a  certain  purpose. 

United  States  Letters  Patent  No.  525,095,  issued  August 
28,  1894,  entitled  “Apparatus  for  Blending  powdered 
Materials,’ ’  is  another  combination  of  wheels  and  tanks 
and  agitators  and  conveyors  for  the  purpose  j)f  mixing 
dry  material,  an  entirely  different  art.  It  apparently  is 
trying  to  break  up  the  material.  There  is  no  uniformity 
of  the  feed  that  I  can  see  particularly. 

United  States  Letters  Patent  582,060,  issued  ijn  1897,  is 
a  patent  covering  a  machine  for  making  slabs  df  plaster, 
provided  with  paper  rolls,  and  belt  conveyors,  foi*  the  pur¬ 
pose  of  forming  a  slab  of  plaster.  It  is  equipped  with  some 
sort  of  mixing  device  in  front  of  it  that  is  very  general. 
It  is  nothing  but  a  forming  machine  for  an  entirelv  differ- 
cut  product,  a  nr/  entirely  different  art.  It  could  not  teach 
me  anything  that  I  could  see. 

United  States  Letters  Patent  607,362,  entitled  “Effer¬ 
vescent  Milk  Beverage  and  Method  of  Making,” | issued  in 
1898,  and  from  the  description  of  what  it  i^  used  for 
777  shows  that  it  is  not  in  this  art  at  all.  It  is!  a  combi¬ 
nation  of  tanks  and  agitators  for  the  purpose  of 
keeping  a  liquid  in  an  agitated  condition,  so  that!  they  can 
mix  CO-_.  gas  with  it,  and  impregnate  it  with  gas.  j  Again  I 
will  sav,  like  all  the  rest  of  these,  thev  are  combinations  of 
tanks  and  agitators  and  other  devices  here  that  \|ere  com- 
monlv  known.  It  does  not  teach  me  anything  in  the  art 
of  making  foam. 

United  States  Letters  Patent  616,373,  issued  in  1898,  is 
for  a  mortar  mixing  machine.  It  is  an  improvement  in  the 
art  of  making  common  lime  mortar.  It  also  is  a  (combina¬ 
tion  of  tanks,  conveyors,  and  agitators,  arranged  in  rela¬ 
tionship  to  accomplish  a  purpose  entirely  different  from 
the  art  of  making  foam,  and  with  an  entirely  jdifferent 
product. 

United  States  Letters  Patent  654,024,  entitled  ‘j Machine 
for  Making  Fireproof  Coverings  for  Walls  and  Ceilings,” 
issued  in  1900,  is  a  machine  for  laminating  paper  hnd  plas¬ 
ter  materials  together,  a  sheet  of  material  which  can  be 
used  for  a  wall  covering.  It  is  a  combination  of  belts  and 
conveyors  and  various  types  of  mixers,  to  assembly  a  prod- 


642 


ERIK  C.  BAYER  VS.  JOHN  A.  RICE  ET  AL. 


uct  that  has  no  relation  at  all  with  the  production  of  a 
tenacious  foam. 

United  States  Letters  Patent  821,790,  entitled  “Concrete 
Mixer,”  is  a  combination  also  of  mixers,  cut-flight  screw 
conveyors,  with  agitators  in  them.  It  is  in  the  art  of  con¬ 
crete  mixing,  mixing  liquids  and  solids  together.  The 
feeding  is  not  particularly  accurate.  My  opinion  is  that  its 
operation  would  be  destructive  to  foam  rather  than  pro¬ 
ductive  of  it. 

United  States  Letters  Patent  Xo.  923,868,  entitled  “Con¬ 
crete  Mixer  and  Spreader,”  is  for  a  mixing  device  on  a 
portable  wagon.  It  has  elevators  and  conveyors  for  the 
mixing  of  Portland  cement,  dry  materials  with  liquids  into 
a  cementitious  mass  that  can  be  spread  out  uniformly.  I 
see  nothing  in  it  that  would  teach  me  the  art  of  making 
tenacious  foam. 

United  States  Letters  Patent  982,148,  issued  in  1911,  and 
entitled  “Lime  Hydrating  Machine,”  is  for  a  piece 
778  of  apparatus  largely  consisting  of  a  forward  moving 
belt  on  which  lime  is  to  be  deposited,  slaked  with 
water  and  delivered  as  a  slaked  material  from  the  end  of 
the  belt.  It  is  an  entirely  different  art,  dealing  with  differ¬ 
ent  materials,  and  I  see  nothing  in  it  to  teach  me  the  art 
of  manufacturing  a  tenacious  foam. 

United  States  Letters  Patent  1,054,765,  entitled  “De¬ 
hydrating  Apparatus,”  issued  March  4,  1913,  is  for  a  de¬ 
vice  with  an  oven  arrangement,  for  material  from  which 
we  desire  to  remove  moisture  under  the  conditions  that 
will  allow  the  moisture  to  leave  it.  It  is  an  art  foreign  to 
the  art  of  making  foam. 

The  second  paragraph  of  page  1  of  this  patent  reads  as 
follows  : 

“This  invention  is  a  dehydrating  apparatus  for  the  treat¬ 
ment  of  various  substances,  such  as  edible  products,  in  a 
manner  to  deprive  the  substance  of  moisture  without  a 
breaking  down  in  the  cellular  structure  of  the  substance 
under  treatment.” 

LTnited  States  Letters  Patent  1,001,822,  entitled  “Manu¬ 
facture  of  Paper,"  issued  in  1911,  covers  the  manufacture 
of  paper.  It  shows  a  combination  of  tanks  and  agitators  for 
mixing  together  certain  paper  ingredients.  It  is  dealing  in 
an  entirely  different  art,  with  radically  different  materials, 


643 


JOHN  A.  RICE  ET  AL.  VS.  C.  K.  ROOS  ET  All. 

i 

and  I  cannot  see  its  application  to  the  production  of  tena¬ 
cious  foam. 

United  States  Letters  Patent  1,070,79S,  entitled  “Con¬ 
crete  Mixer”  is  another  of  the  portable  concrete  mixing 
types  of  machinery.  In  this  particular  one  the  mixing  of 
the  concrete  is  accomplished  by  a  screw  conveyer  which  is 
fed  from  a  hopper  for  the  reception  of  two  dry  ihgredients, 
and  also  a  device  for  combining  water  with  them  as  they 
come  in  the  mix.  It  is  an  entirely  different  artj  I  cannot 
see  how  it  would  apply  in  the  manufacture  of  a  dry  tena¬ 
cious  foam. 

United  States  Letters  Patent  1,100,648,  issued  in  1914  and 
entitled  “Electric  Agitator”  covers  a  soda  fountain  mixer 
that  mixes  such  products  as  malted  milk  at  a  tjsoda  water 
fountain.  It  is  a  batch  proposition,  and  ubed  for  the 
779  blending  of  liquids  and  syrups.  It  particujarly  points 
out  some  mechanical  relationship  between  J;he  electric 
circuits  which  stop  and  start  the  motor.  It  is  not  in  this  art. 
It  is  an  agitated  tank  which  can  be  used  in  any  art,  these 
other  patents.  I  see  nothing  which  would  produce  in  this 
machine  a  dry  tenacious  foam  continuously. 

United  States  Letters  Patent  1,124,855,  entitled  “Ore 
Separatory  Apparatus”,  issued  in  1915,  is  one  of  the  types 
of  flotation  machines  we  have  been  discussing^  It  is  an 
agitated  tank,  in  which  the  ore  and  liquors  and  floating  oils 
are  put  together,  and  then  the  ores  floated  up  to  the  top  of 
the  froth.  This  machine  introduces  air  at  the  bottom,  gets 
its  agitation  largely  from  the  air.  It  is  an  entirely  different 
art,  makes  a  froth  that  comes  off  with  a  mixture  of  solids 
and  oil  with  them.  It  is  not  analogous  to  anything  produced 
by  the  Roos  machine. 

United  States  Letters  Patent  1,140,702,  issued  in  1915, 
entitled  “Machine  for  Making  Concrete  Slabs  qr  Plates”, 
describes  a  machine  for  making  concrete  slabs  |  or  plates, 
takes  it  into  the  art  of  making  set  cementitious  materials. 
It  is  a  combination  of  belts  and  some  wiping  brushes.  It 
particularly  carries  forward  a  mass  of  material  on  a  belt, 
the  material  being  fed  into  it  through  a  mixing  device,  mix¬ 
ing  materials  entirely  differently  than  foam  thajt  is  neces¬ 
sary  to  be  made  in  applying  the  Roos  process  in  continuous 
operation. 

United  States  Letters  Patent  1,191,673,  issudd  in  1916, 
entitled  “Lampblack  Machine”,  states  that  thd  object  of 
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the  invention  is  to  improve  the  quality  and  physical  charac¬ 
teristics  of  lampblack  or  carbon  black.  Lampblack  is  a  good 
soot,  the  kind  of  stuff  that  accumulates  on  the  inside  of  an 
old  lamp  chimney.  They  have  in  this  device  an  agitating 
tank  for  beating  the  flakes  up  and  carrying  them  around  and 
conveying  them  until  they  accomplish  what  they  want  with 
them.  They  deal  with  dry  materials  entirely.  It  is  an 
entirely  different  art,  accomplishing  an  entirely  dif- 
780  ferent  purpose  than  the  manufacture  of  a  continuous 
dry  tenacious  foam. 

United  States  Letters  Patent  1,215,560,  entitled  “Appara¬ 
tus  for  Preparing  and  Handling  Concrete”,  issued  in  1917, 
is  for  another  rearrangement  of  tanks  and  agitators  to  ac¬ 
complish  a  certain  purpose,  as  it  says,  to  alternately  feed 
solid  materials.  It  operates  intermittently  with  two  alter¬ 
nating  batches.  You  make  a  batch  here  and  there  and  use 
one  batch  while  you  are  mixing  the  other.  To  me  that  is 
not  anything  to  be  taught  in  the  art  of  manufacturing 
tenacious  foam  continuously. 

United  States  Letters  Patent  1,241,211,  issued  in  1917,  is 
another  patent  containing  a  combination  of  screw  conveyors 
and  elevators  and  valves  and  piping,  and  mixing  chambers, 
with  various  types  of  mixing  devices,  particularly  screw 
conveyor  types.  It  is  for  the  purpose  of  making  plaster 
and  mortar.  It  handles  solids  in  formation.  There  is  no 
great  accuracy  in  feed.  It  extends  the  volume  a  little  bit. 
Its  particular  purpose  seems  to  be  to  put  a  little  air  in  the 
mortar,  and  not  to  make  a  foam  out  of  it,  or  not  to  extend 
the  entire  mas's  into  a  foam.  It  is  another  one  of  those  pat¬ 
ents  that  has  a  great  combination  of  mechanical  devices 
working  interchangeably  with  each  other.  It  would  not  be 
usable  in  the  production  of  a  tenacious  foam  continuously. 

United  States  Letters  Patent  1,312,207,  issued  in  1919,  re¬ 
lates  to  a  screw  conveyor  feed.  It  particularly  relates  to 
the  mixing  of  pulvent  material  and  granular  material  with 
a  liquid.  It  has  for  its  object  the  attaining  of  a  thoroughly 
satisfactory  mixture  with  the  minimum  expenditure  of 
power  and  labor.  The  inventor  arranges  the  various  tanks 
in  such  a  way  that  he  accomplishes  the  pu;  pose  ot  feeding 
them  in.  There  is  no  great  regulation  of  feed,  and  I  can 
just  class  that  in  the  same  classification  with  the  other 
machine.  It  is  a  particular  adaptation  of  a  new  device  for 
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accomplishing  what  he  was  seeking  and  he  utilized 

781  a  film-like  stream  of  material  and  discharges  it  on  a 
pulvent  material  and  granular  material  in  certain 

order  for  the  particular  purpose  he  had  in  mind.  It  does 
not  teach  me  anything  in  the  art  of  producing  a)  tenacious 
foam  continuously  and  carefully. 

United  States  Letters  Patent  1,336,586,  issued  in  1920,  en¬ 
titled  “Batchometer”,  is  merely  a  recording  device,  to  as¬ 
sist  the  operator  in  controlling  a  batch  mix.  It  4  probably 
used  on  dry  or  semidry  materials.  It  is  not  a  Continuous 
process,  and  I  certainly  would  not  look  to  this  patent  for 
assistance  in  working  out  that  particular  problem  as 
covered  in  Roos’  Exhibit  No.  16.  ! 

United  States  Letters  Patent  1,344,606,  issueei  in  1920, 
entitled  “Wet  Mixer”,  is  a  rather  novel  arrangement  of 
chambers  and  agitators  and  conveying  apparatus  for  the 
mixing  of  a  wet  solid.  Continuous  delivery,  in  my  estima¬ 
tion,  is  questionable.  I  do  not  believe  it  could  b^  operated 
under  fluid  materials.  I  am  sure  it  could  not  prioduce  the 
foam  in  the  way  required  under  Roos  Exhibit  16.  | 

United  States  Letters  Patent  1,456,858,  issued  in  1923, 
entitled  “Apparatus  for  Mixing  Dry  Material specifies 
the  use  of  drv  materials.  In  fact,  an  examination  of  the 
apparatus  will  show  quickly  that  nothing  else  could  be  used 
except  materials  that  were  not  in  a  fluid  condition.  It 
simply  consists  of  a  number  of  superimposed  belt^  running 
with  a  differential  relationship  to  each  other  to  accomplish 
the  purpose  he  outlines.  There  is  nothing  novel  in  the  use 
of  belts,  and  I  do  not  see  that  it  would  teach  anything  in  the 
manufacture  of  the  product  required  in  Roos’  Exhibit  16. 

United  States  Letters  Patent  1,459,657,  issued!  in  1923, 
relates  to  a  mixer.  It  consists  of  a  tank  that  has  an  agitator 
in  it  for  the  purpose  of  delivering  the  mix  continuously. 
The  patentee  states  here,  however,  that  the  ordinary  mixer 
does  not  give  the  continuous  flow,  and  in  tips  one  he 

782  hopes  to  do  it.  He  says  the  object  of  his  invention 
is  to  provide  a  device  for  mixing  dry  ingredients  of 

concrete  provided  with  means  for  supplying  water  to  the 
mixture  as  it  leaves  the  casing.  It  is  another  ope  of  the 
various  mortar  mixing  devices  that  has  certain  mechanical 
appliances  in  combination  to  make  an  entirely  different 
product  than  a  tenacious  foam,  and  I  see  no  application 
to  it  for  that  purpose. 
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United  States  Letters  Patent  660,445,  issued  in  1900,  en¬ 
titled  “Apparatus  for  Sampling,  Averaging,  Mixing  and 
Storing  Materials  in  Bulk”  is  a  patent  covering  a  different 
arrangement  for  the  storing  of  material.  It  particularly 
bears  upon  the  possibility  of  averaging  the  material  in  such 
a  way  that  the  resultant  material  fed  from  the  bins  will  be 
constant  in  characteristic.  It  deals  with  drv  materials  en- 

w 

tirely,  and  has  nothing  to  do  with  the  art  of  the  manufacture 
of  foam.  True,  it  has  some  belt  conveyors  with  it  which  are 
well  known  products.  I  see  nothing  that  would  teach  me  in 
trying  to  deyelop  an  apparatus  to  manufacture  a  dry 

tenacious  foam  continuouslv. 

•> 

By  Mr.  Hansen:  I  would  like  to  have  the  record  show 
now  that  all  the  patents  comprised  in  Rice’s  stipulated 
Exhibit  D  have  been  referred  to  and  discussed  bv  this 
witness. 

I  might  mention,  as  a  whole,  that  these  patents  are  de¬ 
scriptive  of  belts  and  conveyors  and  tanks  and  valves  and 
well-known  things  that  go  into  the  construction  of  all  ma¬ 
chines,  and  while  it  mav  be  true  that  vou  will  find  in  Rice’s 
Exhibit  D  what  looks  like  a  belt  or  a  pulley  or  a  valve  in  the 
machine,  Roos’  Exhibit  No.  16,  it  seems  to  me  about  as 
logical  for  one  to  hand  me  a  dictionary’  and  ask  me  to  write 
the  23rd  Psalm.  All  the  words  are  in  it. 

When  the  gypsum  tile  in  a  gypsum  partition  wall  becomes 
wet  and  subsequently  dries  out  again,  upon  becoming  dry, 
the  gypsum  tile  practically  return  to  their  original  strength. 

United  States  Patent  No.  1,402,133,  issued  on  January  3, 
1922,  to  Harold  S.  Ashenhurst,  offered  in  evidence  as  Roos’ 
Exhibit  No.  48. 

Mr.  Hansen:  “The  purpose  of  this  offer  is  to  show  that 
cellular  gypsum  products  were  old  in  the  art  prior  to  the 
date  when  Roos  entered  into  the  field.” 

Mr.  Rose:  “This  is  objected  to  as  irrelevant,  incompetent 
and  immaterial.  There  is  nothing  in  the  patent  offered  to 
indicate  that  the  process  therein  set  forth  is  the  forming  of 
a  cementitious  building  material  by  the  use  of  a  tenacious 
foam  which  is  first  formed  and  then  thereafter  mixed  with 
a  cement.  The  process  set  forth  in  the  patent  offered 
782a  is  a  chemical  method  of  producing  a  cellular  gyp¬ 
sum.” 
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The  Court:  4 ‘It  may  be  received.’ ’ 

Exception  noted. 

782 b  Cross-examination. 

By  Mr.  Rose: 

There  was  a  distinction  in  the  Gypsum  Company  in  1922 
between  the  Engineering  Department  and  the  Mechanical 
Department.  The  engineering  department  was  that  part 
of  the  company  that  was  building  and  equippinjg  the  new 
mills,  and  handling  such  major  part  of  the  old  ijnill  equip¬ 
ment  as  was  delegated  to  it  from  time  to  time.j  The  me¬ 
chanical  department  at  each  mill  was  responsible  for  the 
maintenance  of  the  plants  at  their  mills,  and  had  certain 
responsibility  that  they  could  handle  independent  of  the 
engineering  department.  They  had  a  master  [mechanic, 
under  the  direction  of  the  works  manager  at  Fortj.  Dodge  in 
1922.  This  man  worked  under  the  power  and  authority  of 
Mi*.  Brookby,  the  production  manager.  Mr.  Knode  was 
manager  of  operations,  and  Brookby  and  myjself  were 
under  him;  Brookby  being  production  manager  apd  myself 
chief  engineer.  Matters  of  engineering  went  tp  me  and 
matters  of  increasing  the  production  and  developing  pro¬ 
duction  went  to  Mr.  Brookby  with  a  slight  interchange  at 

times.  Mr.  Brookbv  however  was  the  man  who  was  held 

* 

responsible  for  production. 

It  is  true  that  I  was  not  called  in  on  the  problemjof  devel¬ 
oping  Roos’  machine,  Exhibit  No.  16,  until  the  machine  had 
been  working.  I  made  a  change  in  the  design  of!  it  after- 
wards,  so  that  Mr.  Roos  testified  eorrectlv  when  he  stated 
that  he  did  not  consult  me  .about  making  this  jmachine, 
Roos’  Exhibit  No.  16,  with  the  exception  of  such  parts  as  I 

have  alreadv  testified  to. 

•/ 

I  did  not  testify  as  a  witness  in  the  Patent  Office  pro¬ 
ceeding,  but  I  have  glanced  through  parts  of  Rods’  Testi¬ 
mony  in  connection  with  the  preparation  of  this  particular 
situation  but  I  have  not  read  it  in  its  entirety.  I  jliave  not 

seen  anv  of  it  for  six  months.  I  missed  plentv  of  jt  when  I 
* 

glanced  through  it. 

42 — 6140a 


i 

i 
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The  drawing,  Roos’  Exhibit  No.  16,  was  probably  made 
under  the  direction  of  Roos.  It  was  not  made  in  my 
783  engineering  department.  When  Roos  testified  in  the 
Patent  Office  proceeding  that  the  drawing  Roos’ 
Exhibit  No.  16  was  made  under  his  direction,  that  testi¬ 
mony  was  correct. 

•> 

7S4  Q.  And  you  had  nothing  to  do  with  this  machine 
until  they  were  making  some  changes  in  Exhibit  16, 
and  then  you  were  consulted  about  some  changes  ?  A.  That 
is  not  correct. 

Q.  If  Mr.  Roos  testified  to  that  in  the  Patent  Office  pro¬ 
ceeding,  he  was  wrong?  A.  My  contact  with  this  piece  of 
apparatus  had  no  reference  to  Exhibit  16  at  all,  but  the  one 
that  I  saw  at  the  mill. 

Q.  Have  you  read  this  part  of  Mr.  Roos’  testimony  in  the 
Patent  Office  proceeding,  on  page  116,  where  he  was  asked 
this  question  by  his  counsel: 

“Q.  455.  About  when  did  you  complete  the  making  of 
your  laboratory  machine,  which  was  the  machine  upon 
which  vou  based  the  construction  of  the  large  machine” — 
that  is,  Exhibit  16 — “about  which  you  have  previously  tes¬ 
tified?  A.  About  June,  1924.” 

Have  you  read  that?  A.  I  have  not,  no,  sir. 

Q.  If  that  statement  of  Mr.  Roos  is  correct,  this  little 
laboratory  machine  of  his  was  completed  about  June,  1924? 
A.  I  think  the  record  speaks  for  itself. 

Q.  Yes,  but  that  is  what  lie  says,  isn't  it?  A.  If  that  is 
in  the  record. 

Q.  Well,  look  at  it,  at  Q.  455  (handing  document  to  the 
witness). 

Mr.  Hansen:  I  object  to  that  form  of  cross  examination. 

The  Court:  Yes,  do  not  ask  the  witness  what  is  in  the 
record. 

Mr.  Rose:  He  said,  “If  it  is  in  the  record.” 

The  Court:  We  have  all  got  it. 

Mr.  Rose:  Yes. 

Q.  Now,  you  testified,  as  I  understood  your  direct  testi¬ 
mony,  that  vou  saw  something  working  earlv  in  1924. 
785  A.  That  is  my  recollection. 

Q.  In  view  of  the  testimony  of  Mr.  Roos,  just 
showed  to  vou,  don’t  vou  think  he  knew  better  about  that 
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than  you?  A.  I  suppose  his  own  judgment  is  liiS  own  judg¬ 
ment.  I  am  giving  you  mine.  I  am  taking  my  jexperience 
from  my  recollection. 

Q.  I  will  refresh  vour  memory  a  little  further. 

Mr.  Roos  was  asked  this  question,  on  page  116  of  the 
Patent  Office  record: 

“Q.  458.  Was  the  small  type  of  machine  whicjh  you  con¬ 
structed  in  your  laboratory  a  satisfactory  machine  for 
treating  the  foam  solution  ?” 

And  he  answered,  on  page  117 : 

“A.  Yes,  on  a  miniature  basis.’ ’ 

Now,  as  I  understand  your  testimony,  you  say  that  that 
machine  was  making  wallboard  in  a  commercial  jway  early 
in  1924.  A.  I  said  that  the  machine  that  I  saw,  jtliat  from 
it  they  were  taking  some  foam  and  putting  it  on  h  machine 
and  making  some  commercial  board.  It  was  not  loperating 
the  machine  to  full  capacity  on  a  commercial  product.  It 
did  not  have  capacity  enough  for  that,  or  the  Equipment 
provided. 

Q.  Mind  you,  this  is  the  machine  we  are  talkjing  about 
that  Mr.  Roos  said  he  completed  in  June,  1924.1  He  was 
asked  this  question,  question  459: 

“How  much  foam  solution  could  vou  treat  at  one  time  in 

*  i 

this  small  machine  which  you  made  in  your  laboratory?  A. 
About  two  quarts.  Of  course,  this  was  not  fed  continuously 
over  any  period  to  exceed  a  few  minutes  at  a  time] 

“Q.  What  do  you  mean  by  that  statement,  ‘fed  continu¬ 
ously’?  To  what?  A.  I  mean  that  the  machine^  did  not 
have  the  accessories  which  supplied  a  continuous  flow  of 
foaming  solution  over  anv  great  length  of  time.  I 

“Q.  About  how  much  foam  would  this  two-quart  solu¬ 
tion  make?  A.  Oh,  I  would  say  it  would  discharge,  as  the 
foam  was  formed  during  the  beating  operation,  probably 
8  or  10  quarts  of  foam  by  volume. 

786  “Q.  During  the  time  you  were  making  this  small 

sized  machine,  and  also  during  the  time  you  con¬ 
structed  and  built  the  large  machine  for  treating  the  foam 
solution,  were  vou  doing  any  other  work  at  the  pl'jant?  A. 
Yes.”  ”  | 

Now,  having  refreshed  your  memory  regarding  Mr. 
Roos’  idea  of  this  machine,  would  you  still  say  yqu  saw  a 
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cell  18  inches  square,  or  round,  whichever  it  was — and  how 
high  was  the  cell  that  you  are  talking  about  ?  A.  About  that 
high  (indicating). 

Q.  About  two  feet  high?  A.  Yes. 

Q.  You  would  still  say,  in  spite  of  the  testimony  of  the 
man  that  was  building  this  machine,  the  inventor,  that  vou 
saw  a  machine  in  1924  of  the  size  you  indicate  making  wall- 
board,  making  foam  for  wallboard?  A.  I  saw  a  machine 
there  that  was  delivering  foam  that  they  took  away  in  a 
pail  or  a  little  tub  and  took  over  and  put  that  stuff  on  a 
machine. 

Q.  Making  an  experimental  board?  A.  Well,  I  do  not 
know. 

Q.  Do  you  know  that  the  board  was  sold  to  the  market? 
A.  1  know  it  went  through  the  plant.  I  do  not  know  what 
became - 

Q.  (Interposing.)  Had  that  board  been  tested  by  the 
underwriters ’  laboratorv?  A.  I  do  not  know  what  became 
of  it. 

Q.  You  do  not  mean  to  say  that  the  United  States  Gyp¬ 
sum  Company  was  slipping  through  boards  under  the  ap¬ 
proval,  ostensibly  having  the  approval  of  the  underwriters’ 
laboratory  when  it  did  not  have  it?  A.  No,  we  left  the  label 
off  under  those  conditions.  We  do  not  have  to  put  the 
label  on. 

Q.  You  do  not  have  to  put  the  label  on?  A.  Not  neces¬ 
sarily  so. 

* 

787  Q.  These  books  that  you  get  out  advertise  all  of 
your  products  as  having  complied  with  the  require¬ 
ments  of  the  underwriters,  do  they  not?  A.  If  that  is  what 
is  in  the  books,  that  is  what  thev  sav,  ves. 

Q.  Now,  did  you  know  Mr.  Allison?  A.  Not  until  late 
years.  I  had  known  him  since  he  had  been  a  plant  super¬ 
intendent. 

Q.  Did  you  know  him  in  1924?  A.  I  did  not. 

Q.  Well,  the  record  here  shows  that  Mr.  Allison  went 
to  work  at  the  Fort  Dodge  plant  about  the  15th  of  March, 
1924,  and  we  find  on  page  128,  in  Mr.  Carl  I\.  Roos’  testi¬ 
mony  the  following  with  which  I  will  refresh  vour  recol- 
lection : 

“Q.  512.  You  have  testified,  Mr.  Roos,  about  your  making 
up  a  machine  for  the  mechanical  and  automatic  production 
of  a  tenacious  foam  in  connection  with  your  description  of 
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the  machine  illustrated  on  Roos’  Exhibit  16.  Who  assisted 
you  in  this  development  work?  A.  Mr.  W.  G.j  Allison. 

“Q.  513.  Do  you  know  where  Mr.  Allison  is?  A.  Mr. 
Allison  is  on  the  Pacific  coast. 

“Q.  514.  Is  he  still  in  the  employ  of  the  Gypsum  Com¬ 
pany?  Do  you  know?  A.  Yes,  he  is  in  the  eniploy  of  the 
Gypsum  Company. 

“Q.  515.  How  did  Mr.  Allison  happen  to  assist  you  in 
the  making  and  developing  of  the  machine  which  is  illus¬ 
trated  in  Roos’  Exhibit  No.  16?  A.  Mr.  Allison  was  an 
assistant  of  mine  at  that  time. 

i 

“  Mr.  Newton:  Was  what?  j 

“The  Witness:  Was  an  assistant  of  mine  whep  I  worked 
on  this  machine. 

I 

I 

“By  Mr.  Hansen: 

i 

I 

“Q.  516.  When  did  Mr.  Allison  start  to  seijve  you  as 
your  assistant?  A.  In  the  early  spring  of  1924.!” 


788  The  testimony  now  in  the  case  is  thaf  that  was 
March  15,  1924.  j 

Now,  with  that  testimony  in  front  of  you,  dp  you  still 
think  you  saw  a  large  unit,  18  inches  by  2  fept,  making 
foam  in  the  early  part  of  1924?  A.  That  is  my  recollection. 
I  can  not  change  my  recollection. 

Q.  Now,  this  foam  cell  that  you  talked  about  yesterday, 
what  is  the  size  that  you  said  it  was?  A.  Which!  one? 

Q.  The  one  vou  talked  about  vesterdav.  A.!  I  said  it 
was  about  that  big  (indicating)  in  diameter.  That  looked 
like  about  16  inches  to  me.  I  said  it  was  about!  that  high 
(indicating),  about  30  inches. 

Q.  Then  your  recollection  is  that  this  container  or  tank 
was  16  by  30?  A.  That  is  my  recollection. 

Q.  Was  it  square  or  round?  A.  I  do  not  knpw. 

Q.  Did  you  see  the  inside  of  it?  A.  No,  I  did  npt. 

Q.  Was  it  so  put  together  that  you  could  not  kee  inside 
of  it?  A.  No,  I  did  not  have  the  time.  I  do  not  spend 
very  much  time  at  any  individual  plant  or  place  in  the  mill. 

Q.  Your  looking  at  it  was  quite  cursory?  A.  tt  was. 

Q.  And  you  were  not  particularly  interested  }n  it?  A. 
I  was  interested  because  that  was  the  first  time  I  had  seen 
foam  continuously  used  in  a  board. 
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Q.  Then  your  interest  was  such  that  you,  being  the  chief 
engineer  of  the  company — your  interest  was  so  great  be¬ 
cause  of  what  that  was  supposed  to  be  doing  that  you  just 
gave  it  a  cursory  look  and  did  not  even  know  what  was 
inside  of  it?  A.  That  was  another  man's  responsibility. 

I  had  mv  head  full. 

•/ 

Q.  That  was  Brookby’s  responsibility,  was  it  not?  A. 
Apparently  it  was. 

789  &  790  Q.  Well,  now,  where  was  this  foam  coming  out 
of  the  cell  you  saw?  A.  Coming  out  of  the  top, 
spilling  out  of  the  top. 

Q.  Then  there  was  no  top  on  this  cell?  A.  I  could  not 

even  tell  vou  that. 

* 

Q.  You  told  me  a  minute  ago  that  you  could  not  see  inside 
of  it,  did  not  know  what  was  in  it.  Now  vou  sav  foam  was 
coming  out  of  the  top  of  it.  A.  I  did  not  even  try  to  look 
at  the  time.  I  simply  saw  the  stuff  coming  out  and  going 
into  a  pail,  and  the  pail  of  stuff  being  carried  up  on  the  ma¬ 
chine.  That  was  a  trip  through  a  mill  10  years  ago. 

Q.  If  you  saw  foam  coming  out  of  the  top  of  the  cell,  that 
foam  would  drop  on  the  ground  or  floor  wherever  the  ma¬ 
chine  was,  would  it  not?  A.  It  was  going  into  a  pail. 

Q.  It  was  going  into  a  pail?  A.  Yes,  through  some  sort 
of  a  spout,  as  nearly  as  I  can  recollect. 

Q.  How  long  did  you  look  at  it?  A.  Not  three  minutes; 
three,  four  or  five  minutes.  I  was  going  through  that 
plant. 

Q.  You  said  a  little  while  ago,  or  a  day  or  so  ago,  as  1 
recollect  vour  testimonv,  that  it  was  making  a  beautiful 
foam.  A.  It  was  making  a  better  foam  than  I  appreciated 
could  be  made.  I  picked  up  a  sample  of  the  foam;  I  do 
not  know  whether  I  got  it  from  the  machine  or  the  pail,  but 
I  took  a  sample  in  my  hands. 

Q.  Mr.  Birdsev,  Mr.  Allison  testified,  and  also  Mr.  Roos 
testified,  that  they  did  do  some  of  this  thing  you  call  cas¬ 
cading,  but  that  it  was  along  about  May,  1924.  Don't  you 
think  that  you  have  gotten  it  a  little  early  in  the  year?  A. 
I  mav  have.  I  do  not  know. 

791  I  would  not  want  to  put  my  recollection  up  against 
the  recollection  of  men  who  have  testified  and  who 
actually  did  the  work  and  I  would  let  the  record  speak  for 
itself  on  that. 
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If  Boos  and  Allison  testified  that  no  commercial  wall- 
board  went  out  under  the  foam  process  until  after  the  ma¬ 
chine,  Roos’  Exhibit  No.  16,  was  placed  in  opetation,  their 
knowledge  of  the  situation  would  be  better |  than  mine 
because  they  were  at  the  plant. 

792  Q.  Now,  Mr.  Birdsey,  you  testified  yesterday,  as 
I  understood  vou,  that  vou  never  heard  about  a  wall- 

board  being  wet  and  then  tested.  Did  I  understand  you 
correctly?  A.  Wet  and  being  tested? 

Q.  Being  tested  wet.  A.  To  determine  a  [commercial 
board?  j 

Q.  I  am  asking  you  if  I  understood  you  correctly,  whether 
you  said  with  respect  to  testing  wallboard  thaj:  you  never 
heard  of  one  being  wet  in  order  to  make  a  test  pn  it?  A.  I 
have  seen  them  wet  a  board  and  test  it,  but  I  do  not  know 
what  board. 

Q.  Were  you  familiar  with  the  testing  that  was  going  on 
in  1921  on  wallboard -  A.  As  an  engineer?  j 

Q.  In  the  art.  A.  In  our  mills,  I  was.  I  wtis  familiar 
with  the  test  to  determine  the  quality  in  our  miljs. 

Q.  Do  I  understand  you  to  say,  then  that  you  knew 
nothing  about  the  practices  in  the  art  on  the!  testing  of 
wallboard  to  determine  what  kind  of  a  producft  it  was  in 
1921?  A.  I  never  knew  of  a  wet  test  being  niade  in  the 
mills  to  determine  whether  the  board  was  a  Commercial 
board.  j 

Page  109  of  the  booklet,  Boos’  Exhibit  No.  32,  refers  to 
certain  tests  that  were  made  on  building  columns  and  refers 
to  the  report  of  a  joint  investigation  made  byj  the  Asso¬ 
ciated  Factory  Mutual  Fire  Insurance  Companies,  the  Na¬ 
tional  Board  of  Fire  Underwriters  and  the  bureau  of 
Standards. 

This  report  is  published  in  a  book  entitled  “Department 
of  Commerce,  Technologic  Papers  of  the  Bureau  of  Stand¬ 
ards,  S.  B.  Stratton,  Director,  No.  194,  Fire  Tests  on  Build¬ 
ing  Columns.”  This  book  is  dated  April  21,  192l.  On  the 
first  page  thereof,  it  is  stated  that  S.  H.  IngbergJ  Physicist, 
and  H.  K.  Griffin,  Associate  Physicist  of  the  Bureau  of 
Standards  were  two  of  the  four  men  who  worked  on 

793  i his  report.  W.  C.  Robinson,  Vice  Present  of  the 
Underwriters  ’  Laboratories,  and  R.  E.  Wilson,  En¬ 
gineer,  of  the  Associated  Factorv  Mutual  Fire  Insurance 
Companies  also  worked  on  it. 
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I  have  seen  digests  of  this  report,  but  I  have  never  read 
the  report  in  detail.  I  have  read  and  I  am  familiar  with  the 
tests  made  and  referred  to  in  this  report  of  the  Bureau  of 
Standards  on  gypsum  block,  to  determine  whether  they 
were  proper  insulation  for  steel  columns.  I  would  not  be  a 
bit  surprised  if  in  these  tests  they  made  a  compressional 
test  on  the  block  itself,  although  I  am  not  positive.  Page 
74,  however,  of  this  report  shows  that  they  did  make  a  com¬ 
pression  test  on  the  block  itself.  The  report  refers  to 
“porosity  compression  and  transverse  tests  on  gypsum 
block.”  This  shows  that  they  gave  a  transverse  test  on 
gypsum  block.  A  transverse  test  on  gypsum  block  is  a 
flexturc  test  and  consists  in  breaking  it  on  a  beam.  A  trans¬ 
verse  test  on  a  gypsum  block  is  in  principle  the  same  kind 
of  a  test  as  a  transverse  test  on  gypsum  wallboard.  In 
other  words,  the  ends  of  the  block  laid  sideways  are  put  on 
two  supports  and  the  weight  is  applied  in  the  middle. 

This  report  also  shows  that  they  ran  a  transverse  test  on 
gypsum  wallboard  in  the  dry  condition,  and  then  after  being 
saturated  in  water. 

794  Q.  Did  I  correctlv  understand  vou  vesterdav  to 
say  that  in  the  art,  or  in  the  science  of  testing  gypsum 
products,  you  never  heard  of  a  test  being  made  on  a  wet 
wallboard?  A.  I  told  vou  vesterdav  there  was  no  mill  con- 
trol  test  on  wet  wallboard  that  I  know  about,  determining 
it  a  commercial  board. 

Q.  Did  you  not  go  further  than  that?  A.  I  may  have, 
but  I  do  not  have  anv  recollection  of  it  todav. 

•J  m, 

Q.  If  you  did,  you  did  not  intend  to?  A.  I  did  not  intend 
to  create  the  impression  that  we  test  in  the  mill  on  wet 
boards.  We  do  not  test  for  termites  in  the  mill,  either, 
but  some  boards  are  tested  to  see  whether  the  termites  will 
eat  them  up.  It  depends  upon  where  the  board  is  going  to 
be  used.  If  we  have  a  special  board,  we  have  special  tests. 

I  saw  the  Underwriters  Laboratories  make  a  fire  test  on 

the  products  of  the  United  States  Gypsum  Company.  The 

first  of  these  I  would  sav  was  made  back  as  earlv  as  1910  or 

•  % 

1911,  and  I  saw  them  made  as  late  as  1918.  I  never  saw  a  fire 
test  made  on  tile  made  under  the  process  in  suit,  and  I  have 
no  knowledge  of  a  fire  test  having  been  made  on  tile  which 
were  made  under  the  process  in  suit,  if  any  were  ever  made. 

The  LTnited  States  Gypsum  Company  started  to  make 


I 
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gypsum  tile  under  the  process  in  issue  two  or  three  years 
after  1924.  We  first  applied  the  process  to  wallboard 

795  and  the  application  of  the  process  to  tile  kvas  a  later 

development.  Sometimes  our  standard  tilje  had  shav¬ 
ings  in  it,  sometimes  cut  wood  fiber,  sometime^  cut  copra 
fiber,  and  sometimes  very  short  wood  fiber.  And  we  con¬ 
tinued  to  make  our  standard  tile  in  this  manner  down  to 
1926  or  1927,  and  I  believe  some  of  our  mills  were  still  mak¬ 
ing  it  that  way  in  1928.  In  other  words  the  transition  from 
our  standard  tile  to  tile  made  under  the  Roos  process  has 
been  a  gradual  one.  j 

For  a  little  time  after  our  wallboard  machine  ‘Roos’  Ex¬ 
hibit  No.  16,  was  first  placed  in  operation,  we  continued  to 
put  sawdust  in  our  gypsum  board.  I  cannot  say  |how  many 
years.  We  continued  the  use  of  sawdust,  but  I  will  say  in 
1925  our  sawdust  requirements  were  not  15  p<jjr  cent  of 
what  they  were  in  1924.  After  we  started  to  usd  the  foam 
process  in  the  machine,  Roos’  Exhibit  No.  16,  we  still  con¬ 
tinued  to  use  sawdust  in  some  cases  and  in  some  degree  so 
that  the  commercial  transition  from  the  old  standard  gyp¬ 
sum  board  to  the  new  one  was  a  gradual  process,  but  I  am 
not  sure  that  that  is  true  at  each  mill. 

The  wallboard  specimens  Roos’  Exhibits  Nos.  il  and  14 
both  had  some  fiber  in  them  so  that  they  were  j  not  pure 
cementitious  material  made  from  gypsum  and  foam. 

1  do  not  know  the  number  of  patents  on  wallbpard  that 
were  taken  out  by  the  United  States  Gypsum  Company  in 
1922  in  the  name  of  mvself,  or  Roos,  or  Brookbv,!  but  I  do 
know  that  there  were  a  number  of  them.  Neither  do  I  know 
the  number  of  patents  that  were  taken  out  by  the  j  Gypsum 
Company  in  the  name  of  myself,  Brookby,  Roosj  or  Utz- 
man  in  the  year  1923  on  wallboards  and  wallbosU'd  proc¬ 
esses.  I  assume,  however,  that  there  were  some  taken 
out  in  1923.  I  do  not  have  definite  knowledge  of  any  patents 
or  applications  for  patents  filed  by  the  Unite(jl  States 
Gypsum  Company,  in  the  name  of  myself,  Roos,  lUtzman, 
Brookbv,  or  Allison  in  the  vear  1924.  I  would  havd  to  look 
up  the  record.  I  would  say,  however,  that  theire  were 
some.  j 

796  Q.  Why,  if  this  alleged  invention  of  Robs’  was 
really  invented  in  1922,  and  why,  if  it  was  solving 

your  sawdust  problem  and  it  was  a  solution,  were  you  men 


i 
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I  have  seen  digests  of  this  report,  but  I  have  never  read 
the  report  in  detail.  I  have  read  and  I  am  familiar  with  the 
tests  made  and  referred  to  in  this  report  of  the  Bureau  of 
Standards  on  gypsum  block,  to  determine  whether  they 
were  proper  insulation  for  steel  columns.  I  would  not  be  a 
bit  surprised  if  in  these  tests  they  made  a  compressional 
test  on  the  block  itself,  although  I  am  not  positive.  Page 
74,  however,  of  this  report  shows  that  they  did  make  a  com¬ 
pression  test  on  the  block  itself.  The  report  refers  to 
“porosity  compression  and  transverse  tests  on  gypsum 
block.”  This  shows  that  thev  gave  a  transverse  test  on 
gypsum  block.  A  transverse  test  on  gypsum  block  is  a 
flexture  test  and  consists  in  breaking  it  on  a  beam.  A  trans¬ 
verse  test  on  a  gypsum  block  is  in  principle  the  same  kind 
of  a  test  as  a  transverse  test  on  gypsum  wallboard.  In 
other  words,  the  ends  of  the  block  laid  sideways  are  put  on 
two  supports  and  the  weight  is  applied  in  the  middle. 

This  report  also  shows  that  they  ran  a  transverse  test  on 
gypsum  wallboard  in  the  dry  condition,  and  then  after  being 
saturated  in  water. 

794  Q.  Did  I  correctlv  understand  you  vcsterdav  to 

say  that  in  the  art,  or  in  the  science  of  testing  gypsum 

products,  you  never  heard  of  a  test  being  made  on  a  wet 

wallboard?  A.  I  told  vou  vesterdav  there  was  no  mill  con- 

*  •  •» 

trol  test  on  wet  wallboard  that  I  know  about,  determining 
it  a  commercial  board. 

Q.  Did  you  not  go  further  than  that?  A.  I  may  have, 
but  I  do  not  have  anv  recollection  of  it  todav. 

Q.  If  you  did,  you  did  not  intend  to?  A.  I  did  not  intend 
to  create  the  impression  that  we  test  in  the  mill  on  wet 
boards.  We  do  not  test  for  termites  in  the  mill,  either, 
but  some  boards  are  tested  to  see  whether  the  termites  will 
eat  them  up.  It  depends  upon  where  the  board  is  going  to 
be  used.  If  we  have  a  special  board,  we  have  special  tests. 

1  saw  the  Underwriters  Laboratories  make  a  fire  test  on 
the  products  of  the  United  States  Gypsum  Company.  The 
first,  of  these  I  would  sav  was  made  back  as  earlv  as  1910  or 
1911,  and  I  sawithem  made  as  late  as  1918.  I  never  saw  a  fire 
test  made  on  tile  made  under  the  process  in  suit,  and  I  have 
no  knowledge  of  a  fire  test  having  been  made  on  tile  which 
were  made  under  the  process  in  suit,  if  any  were  ever  made. 

The  United  States  Gypsum  Company  started  to  make 
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gypsum  tile  under  the  process  in  issue  two  or  jthree  years 
after  1924.  We  first  applied  the  process  t|o  wallboard 

795  and  the  application  of  the  process  to  tile  | was  a  later 

development.  Sometimes  our  standard  tije  had  shav¬ 
ings  in  it,  sometimes  cut  wood  fiber,  sometime^  cut  copra 
fiber,  and  sometimes  verv  short  wood  fiber.  And  we  con- 
tinued  to  make  our  standard  tile  in  this  manner  down  to 
1926  or  1927,  and  I  believe  some  of  our  mills  were  still  mak¬ 
ing  it  that  way  in  1928.  In  other  words  the  transition  from 
our  standard  tile  to  tile  made  under  the  Roos  process  has 
been  a  gradual  one.  j 

For  a  little  time  after  our  wallboard  machine,  Roos’  Ex¬ 
hibit  No.  16,  was  first  placed  in  operation,  we  continued  to 
put  sawdust  in  our  gypsum  board.  I  cannot  say)  how  many 
years.  We  continued  the  use  of  sawdust,  but  I  will  say  in 
1925  our  sawdust  requirements  were  not  15  per  cent  of 
what  they  were  in  1924.  After  we  started  to  us^  the  foam 
process  in  the  machine,  Roos’  Exhibit  No.  16,  we  still  con¬ 
tinued  to  use  sawdust  in  some  cases  and  in  some|  degree  so 
that  the  commercial  transition  from  the  old  standard  gyp¬ 
sum  board  to  the  new  one  was  a  gradual  process^  but  I  am 
not  sure  that  that  is  true  at  each  mill.  j 

The  wallboard  specimens  Roos’  Exhibits  Nos.  |1 1  and  14 
both  had  some  fiber  in  them  so  that  they  were]  not  pure 
cementitious  material  made  from  gypsum  and  fo^m. 

I  do  not  know  the  number  of  patents  on  wallboard  that 
were  taken  out  by  the  United  States  Gypsum  Company  in 
1922  in  the  name  of  myself,  or  Roos,  or  Brookbyi  but  I  do 
know  that  there  were  a  number  of  them.  Neither  do  I  know 
the  number  of  patents  that  were  taken  out  by  the  Gypsum 
Company  in  the  name  of  myself,  Brookby,  Roo^,  or  Utz- 
man  in  the  year  1923  on  wallboards  and  wallboard  proc- 
esses.  I  assume,  however,  that  there  were  some  taken 
out  in  1923.  I  do  not  have  definite  knowledge  of  anjp  patents 
or  applications  for  patents  filed  by  the  United  States 
Gypsum  Company,  in  the  name  of  myself,  Roos,  Utzman, 
Brookby,  or  Allison  in  the  year  1924.  I  would  ha\je  to  look 
up  the  record.  I  would  say,  however,  that  th<pe  were 

some.  j 

! 

796  Q.  Why,  if  this  alleged  invention  of  Roos’  was 
really  invented  in  1922,  and  why,  if  it  was]  solving 

your  sawdust  problem  and  it  was  a  solution,  were  you  men 
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taking  out  patents  on  other  kinds  of  wallboards  in  those 
years  and  letting  that  one  lie?  A.  It  did  not  lie. 

Q.  You  did  not  apply  until  August,  1924,  the  20th  of  Au¬ 
gust.  A.  We  had  a  reduction  to  practice  back  in  1922. 

Q.  You  say  you  had,  but,  even  if  you  had,  why  did  you 
hold  back  that  invention?  A.  I  do  not  know.  Whv  rush  it? 

Q.  You  take  these  other  new  ideas  that  you  had,  that  you 
went  right  into  the  Patent  Office  and  applied  for  patents  on, 
why  did  you  apply  on  those  and  let  this  one  alone?  A.  We 
may  have  applied  on  them  for  protection,  so  that  nobody 
else  used  them. 

Q.  Would  it  not  be  most  important  for  your  company  to 
protect  itself  on  this  one,  if  it  was  so  valuable?  A.  We 
were  protected. 

Q.  You  were  protected  provided  you  had  a  reduction  to 
practice  and  you  were  not  later  stimulated  to  file.  You  do 
not  mean  lo  say  that  you  thought,  or  that  your  Gypsum 
Company  thought,  or  that  your  patent  department  thought, 
that  you  had  that  patent  secured  just  because  you  had  made 
those  few  experiments  in  1922?  A.  We  thought  so,  and  the 
patent  department  thought  so,  and  the  Patent  Office  thought 
so,  so  that  we  were  not  very  bad  in  our  judgment. 

Q.  It  is  apparent  now  that  the  real  evidence  in  this  case 
was  not  disclosed  in  the  Patent  Office,  and  you  people  know 
it.  A.  It  is  not  apparent  to  me.  I  think  that  is  for  the  judge 
to  decide. 

Q.  That  is.  Did  you  have  patents  or  inventions  that  were 
valuable  to  your  company  that  your  company  dragged  along 
and  withheld  for  a  lone;  period  of  time?  Did  vou  have  some 
like  that?  A.  Withheld? 

797  Q.  Withheld  filing.  A.  I  have  worked  on  things 
that  I  have  developed - 

Q.  (Interposing.)  Yes,  but  were  you  in  the  habit,  after  you 
had  an  invention  and  it  was  demonstrated  to  you,  of  letting 
several  vears  go  bv  without  going  to  the  Patent  Office? 
A.  We  were  in  the  habit  of  using  our  own  judgment  on  what 
we  were  going  to  do. 

Q.  That  is  very  apparent,  but  I  am  asking  you,  as  to  the 
ones  that  vou  invented,  if  vou  were  doing  that.  A.  I  will 
have  to  look  them  over.  I  do  not  know. 

Q.  Then  you  do  not  remember  enough  about  it  to  know 
what  vou  did  do?  A.  Each  one  needs  an  analvsis  to  de- 
termine  it.  I  know  of  a  number  of  devices  that  have  been 
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put  on  machines  and  operated  a  year  or  so  before  the  pat¬ 
ents  were  taken  out. 

Q.  Will  you  tell  me  what  possible  advantage  j  your  com¬ 
pany  could  gain  by  letting  this  time  ride?  A.  jl  was  not 
responsible  for  letting  the  time  ride,  so  I  can  ndt  tell  you 
the  governing  motives. 

Q.  But  you  were  familiar  with  the  business  of] your  com¬ 
pany.  You  were  the  chief  engineer.  You  probably  knew 
more,  really,  about  the  mechanics  of  a  machine  than  any¬ 
body  else.  I  concede  that  to  you. 

Now,  I  am  asking  you  what  possible  advantage  can  you 
see  to  your  company  in  holding  that  thing  back  until  1924, 
if  they  had  it  in  1922?  A.  I  see  no  disadvantage. 

Q.  I  am  not  asking  you  about  disadvantages,  because  I 
can  see  them,  and  maybe  you  will  see  them  before  you  are 
through  with  this  suit.  But  I  am  asking  you  wbat  advan¬ 
tage  it  would  be  to  you.  A.  You  are  trying  to  apalvze  for 
me  the  processes  of  thought  that  I  can  not  pjut  myself 
through  as  of  that  time.  I  do  not  know. 

Q.  Was  it  a  business  advantage?  What  advantage  was 
it  to  vou?  You  must  know.  Can’t  you  answer  j that ?  A. 
It  was  just  taking  the  right  we  had.  Why  couldn’t  we  do 
as  we  pleased? 

798  Q.  You  could  do  as  you  pleased,  but  it  is  a  pe¬ 
culiar  situation  and  I  am  trying  to  find  out]  what  ad¬ 
vantage  it  was  to  your  company  to  let  that  time: go.  A.  I 
do  not  know. 

Q.  Do  you  see  any?  A.  I  am  sure  I  could  not  tell  you. 

Q.  So  far  as  you  know,  was  any  recordation  df  that  in¬ 
vention  made  in  1922,  outside  of  what  exhibits  ajrc  in  this 
case?  A.  All  I  know  is  what  we  see  in  the  evidence  here. 


Q.  When  you  are  working  on  a  process,  Mr.  Birdsey, 
something  that  you  are  inventing  for  your  conjpany,  do 
you  make  it  a  practice  to  lose  your  data  sheets!  and  lose 
your  exhibits.  Do  you  or  do  you  not?  A.  Mr.  |tose,  if  I 
kept  all  of  the  data  and  all  of  the  exhibits  relative] to  every¬ 
thing  we  thought  of,  we  would  just  have  to  move  out  of  our 
place;  there  would  not  be  room  for  the  rest  of  tjie  things 
there. 

Q.  In  this  case,  there  is  testimony  to  the  effect  tjhat  quite 
a  few  tile  were  made,  and  cylinders  were  made,  anp  on  that 
question  of  tile,  there  is  not  one  single  exhibit.  Now,  would 
it  be  your  practice  in  your  inventions  to  lose  all  df  the  ex- 
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hibits  with  respect  to  one  particular  feature?  A.  Mr. 
Bose - 

Mr.  Hansen:  Just  a  minute.  I  object  to  that  question. 
That  is  a  misstatement  of  the  record.  There  are  plenty  of 
documentary  exhibits  here  in  evidence  that  will  refute  the 
statement  made  by  the  attorney  for  Rice. 

Mr.  Rose :  I  might  refer  to  the  fact  that  you  have  not  in 
this  case  any  physical  tile  exhibit  that  was  made  in  1922, 
or  ever  was  made  nearer  than  1926.  That  is  all  I  am  ask¬ 
ing  him  now. 

The  Court:  He  mav  answer. 

V 

Mr.  Rose:  What  was  the  question? 

(Question  repeated  by  the  reporter,  as  above  recorded.) 

A.  I  can  answer  that  better  by  an  illustration.  I  am  an 
inventor  of  a  method  of - 

799  By  Mr.  Rose: 

Q.  Will  you  just  answer  the  question?  Was  it  your 
practice  to  lose  exhibits  and  not  keep  a  single  one?  A.  It 
is  not  the  practice,  but  it  has  occurred  a  number  of  times. 

Q.  In  this  case,  as  you  know,  there  is  a  little  patent,  Ex¬ 
hibit  4,  and  there  is  a  little  block,  Exhibit  13,  and  there 
are  two  wallboards,  and  those  are  the  only  physical  ex¬ 
hibits  that  have  been  offered  in  evidence  in  this  case  on 
an  invention  that  your  president  said  saved  your  company. 

Do  you  think  that  that  was  the  practice  of  the  Gypsum 
Company  when,  in  1922,  they  had  this  wonderful  invention, 
not  to  preserve  exhibits  which  would  convince  a  court  and 
the  Patent  Office  that  thev  reallv  had  something?  A.  Did 
our  president  say  it  saved  the  company? 

Q.  Pretty  nearly.  A.  Did  he? 

Q.  He  said  you  had  a  great  jubilation,  whatever  that 
means.  A.  We  hold  a  party  like  that  once  a  week. 

Q.  And  he  congratulated  himself.  He  testified  in  sub¬ 
stance,  and  you  heard  him,  that  it  was  a  marvelous  thing 
for  the  company,  that  he  gave  personal  attention  to  it.  Now, 
was  the  care  of  exhibits  and  of  data  shown  in  this  case 
the  general  practice  of  the  Gypsum  Company  as  you  knew 
it  with  respect  to  other  inventions?  A.  I  can  give  you  three 
or  four  inventions  that  I  can  not  produce  an  exhibit  on  to¬ 
day,  but  they  are  very  fine,  important  inventions. 
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Q.  How  did  you  prove  your  patents?  A.  Tflie  Patent 
Office  gave  them  to  us. 

Q.  How  soon  did  vou  file  vour  applications  after  vou  had 
your  inventions?  A.  Oh,  we  worked  on  that  problem  for 
about  three  months. 

Q.  Isn’t  this  true,  that  you  have  taken  out  patents  and 
assigned  them  to  the  Gypsum  Company  because  they  really 
belonged  to  them,  on  machines  and  processes  in 
800-802  great  numbers  that  have  never  been  used  at  all? 
A.  Oh,  yes. 

Q.  And  when  you  took  out  your  patents,  or  llnade  your 
applications,  you  knew  you  were  not  going  to  pse  them? 
A.  We  never  know  when  we  are  going  to  use  a  thing. 

Q.  They  were  not  in  the  category  of  an  application  that 
was  going  to  save  the  life  and  business  of  the  Gypsum  Com¬ 
pany,  were  they?  A.  I  do  not  know  of  any  patent  that 
has  been  in  that  category.  We.  have  been  able  to  live. 

Q.  You  heard  what  your  president  said?  A.  I  did  not 
hear  him  say  it  saved  the  life  of  the  Gypsum  (Company. 
That  is  a  little  bit  too  virile  for  me. 

Q.  Now,  does  this  sound  like  the  practice  of  the  Gypsum 
Company  with  respect  to  inventions - 

Mr.  Hansen:  What  year,  Mr.  Rose? 

Mr.  Rose:  In  1922. 

Q.  You  have  in  this  case  an  Exhibit  No.  2,  \yhich  is  a 
letter  written  in  the  summer  of  1922 - 

I  want  to  get  that  date  exact;  I  would  like  to j  have  the 
original  list  of  exhibits.  ! 

That  is  the  letter  respecting  the  lightweight  j  partition 
tile,  with  the  initials  HEB,  Harry  E.  Brookby,  dijited  June 
30,  1922,  signed  by  Mr.  Theobald,  but  with  Roo^’  initials 
as  the  dictator  of  the  letter,  in  which  he  sets  forth  the 
theory  of  this  invention,  and  the  record  shows  po  answer 
to  it,  and  we  asked  in  this  case  that  you  product  it.  The 
very  letter  itself  asks  for  an  answer  to  the  question,  “Do 
you  approve  that  theory?” 

Now,  does  it  strike  you  as  peculiar  that  there  is  no  an¬ 
swer  to  that  letter?  A.  Not  particularly. 

Q.  Well,  if  this  theory  or  invention  was  so  awfully  im¬ 
portant,  wouldn’t  you  expect  Mr.  Brookby  to  answer  the 
letter?  A.  He  may  have  been  at  Fort  Dodge  onj  the  day 
the  letter  was  received  at  Chicago  and  given  a  verbal  an¬ 
swer.  I  have  very  often  done  that. 

I 

i 

i 
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Q.  Would  it  strike  you  as  reasonable  that  he  would  write 
a  letter  on  June  30,  and,  as  soon  as  he  put  the  letter  in  the 
mail,  get  on  the  train  and  go  over? 

Mr.  Hansen:  Same  objection. 

The  Court:  The  objection  is  good. 

803  I  know  in  general  what  the  patent  No.  1,638,001, 
for  which  Mr.  Brookby  applied  on  August  19,  1922, 
and  which  is  contained  in  Rice’s  Exhibit  Z-4,  is  about.  Some 
of  these  matters  contained  therein  were  discussed  in  my 
presence  at  various  times  and  I  was  on  the  Board  of  Di¬ 
rectors  of  the  Gypsum  Company  at  that  time.  Our  Execu¬ 
tive  Committee  held  its  meetings  in  Chicago  and  Mr.  Brook- 
bv  would  attend  when  we  called  him  in. 

The  date  of  the  application  for  the  patent  above  referred 
to  is  August  19,  1922.  The  Gypsum  Company  never  used 
the  process  set  forth  in  this  patent  to  my  knowledge  so 
that  it  is  my  supposition  that  in  1922  the  Gypsum  Company 
took  this  patent  on  a  process  which  they  never  used.  I 
do  not  know  whether  a  machine  was  ever  developed  to 
carry  out  this  process. 

It  was  partially  in  my  province  to  create  machinery  to 
carry  out  new  processes  for  the  company.  I  am  the  Charles 
R.  Birdsev  who  applied  for  patent  No.  1,718,890  on  Au¬ 
gust  23,  1922,  and  I  assigned  the  same  to  the  United  States 
Gypsum  Company.  This  patent  is  included  in  Rice’s  Ex¬ 
hibit  Z-4.  This  patent  refers  to  machinery  or  apparatus 
for  making  a  certain  type  of  wallboard. 

I  am  familiar  with  the  patent  applied  for  by  Mr.  Brook¬ 
by  which  is  numbered  1,511,500  which  was  applied  for  on 
August  20,  1923.  This  patent  covers  a  process  for  mak¬ 
ing  plaster  board  and  was  never,  to  my  knowledge,  used 
by  the  Gypsum  Company. 

I  am  not  familiar  with  the  particular  formula  contained 
in  a  patent  issued  to  Mr.  Brookby,  No.  1,627,952,  for  which 
an  application  was  made  on  August  8,  1922.  This  patent 
covers  a  plastic  cementitious  material.  I  could  not  say 
whether  the  Gypsum  Company  ever  put  this  patent  into 
practice.  To  my  knowledge,  however,  the  Gypsum  Com¬ 
pany  never  made  plaster  board  or  tile  under  the  formula 
referred  to  in  this  patent.  X  would  assume  it  refers  to  a 
mortar.  I  could  not  say  whether  or  not  the  Gypsum  Com- 
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panv  ever  used  the  process  described  in  this  patent  for 
mortar  purposes.  As  far  as  I  know  they  did  not 

804  but  it  is  entirely  possible  that  they  did. 

I  am  the  Charles  R.  Birdsey  who  made  an  appli¬ 
cation  for  patent  No.  1,558,459,  relating  to  a  machine  and 
method  of  making  plaster  board,  on  October  4,  1922. 

It  is  true  that  one  can  get  porosity  in  gypsum  products 
by  using  a  high  percentage  of  water  in  their  mixture.  This 
process  is  known  as  “water  extension.’ ’  When  this  excess 
water  evaporates  the  voids  are  made.  I  think  one  of  Mr. 
Brookby’s  patents,  applied  for  in  1922,  relates  to  such  a 
process  in  combination  with  a  denser  product,  j 

An  examination  of  the  patty,  Roos’  Exhibit  Njx  4,  with 
a  magnifying  glass,  shows  a  large  porosity  without  any 
uniformity  in  the  size  or  position  of  the  pores.  Some  of 
the  pores  are  ten  times  larger  than  others.  Suyli  an  ex¬ 
amination  of  the  block,  Roos’  Exhibit  No.  10,  sliowjs  smaller 
pores  and  more  uniformity  than  is  found  in  tjie  patty, 
Roos’  Exhibit  No.  4.  The  pores  in  the  block,  Rood’  Exhibit 
No.  10,  do  vary,  however,  in  size.  Such  an  examination 
of  the  broken  piece  of  the  block,  Roos’  Exhibit  No.  37, 
which  is  marked  Rice’s  Exhibit  V-l,  shows  still  fiber  pores 
which  are  not  so  uniform.  There  are  a  couple  of  pores  that 
are  verv  large.  When  vou  look  at  the  side  of  Rice’s  Exhibit 
V-l,  below  the  letter  “V”  you  see  on  that  side  |two  par¬ 
ticularly  large  pores  or  voids  and  you  also  se^  a  third 
large  void  on  the  lower  lefthand  corner.  I  do  pot  know 
what  these  large  voids  resulted  from  but  I  would  not  ex¬ 
pect  to  find  a  void  like  that  from  the  natural  evaporation 
of  water  from  gypsum.  My  opinion  would  be  tljat  these 
large  voids  resulted  from  the  incorporation  of  bpbbles  or 
foam  in  the  gypsum  and  my  reason  for  this  opinibn  is  the 
porosity  which  I  observe. 

I  also  see  porosity  in  the  block,  Rice’s  Exhibit  pT,  which 
is  not  a  product  made  from  foam,  and  I  observe  evbn  larger 
pores  in  this  block,  Rice’s  Exhibit  J,  than  I  observe  in 
Rice’s  Exhibit  V-l  and  they  are  fairly  well  distributed. 
As  far  as  the  voids  are  concerned  in  Rice’s 

805  Exhibit  V-l  and  Rice’s  Exhibit  J,  the  foijmer  ex¬ 
hibit  appears  to  be  the  finer  but  does  notj  contain 

less  pores. 
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Rice’s  Exhibit  V-l,  a  broken  piece  of  the  block,  Roos’  Ex¬ 
hibit  No.  37,  was  made  of  a  very  high  consistency  of  water 
which  I  think  was  92.  These  92  parts  of  water  were  added 
to  100  parts  of  gypsum.  Huntly  in  making  the  tile,  Roos’ 
Exhibit  No.  37,  then  dumped  the  foaming  fluid  into  this 
mixture  of  water  and  gypsum.  This  would  not  further  in¬ 
crease  the  water  extension  according  to  my  interpretation. 
If  you  assume  the  water  that  went  into  the  foam  was  of 
the  consistency  of  the  block  this  would  mean  that  more 
than  92  consistency  of  water  was  in  the  product.  Huntly 
testified  that,  in  the  making  of  the  block,  Roos’  Exhibit 
No.  37,  he  followed  Roos’  Exhibit  No.  5.  Following  this 
formula,  the  little  bit  of  water  used  to  make  the  foam  would 
also  go  into  the  gypsum  and  water  mix  but  this  was  prob¬ 
ably  a  very  small  amount. 

I  believe  l  am  familiar  with  the  operation  of  the  machine, 
Roos’  Exhibit  No.  16.  This  machine  is  one  to  make  foam 
and  then  deposit  the  foam  on  the  wallboard  machine  belt, 
and  is  a  machine  that  was  so  constructed  that  it  could  be  at¬ 
tached  to  the  regular  wallboard  machine  and  one  which 
deposits  foam  on  the  slurry.  The  effect  of  water  on  the 
bubbles  of  this  foam  would  be  to  disintegrate  them.  If 
they  become  wet,  tliev  are  not  tenacious. 

Mr.  Rose:  4 4 Does  the  formula  set  forth  in  Roos’  Exhibit 
No.  5,  show  what  process  Roos  used  in  mixing  the  foam 
with  the  slurry?” 

Mr.  Ilansen:  “I  object  to  that.  I  think  the  exhibit  speaks 
for  itself.” 

The  Court:  “I  think  it  does.” 

Mr.  Rose:  “Roos  testified  that  in  following  his  for¬ 
mula,  Roos’  Exhibit  No.  5,  he  made  his  foam  and  then  added 
the  foam  to  the  slurry  which  was  a  mixture  of  gypsum  and 
water.  Huntly  in  his  experiment,  however,  according  to 
his  testimony,  did  not  do  it  that  way.  He  added 
806  his  foam  to  the  water  and  then  added  the  dry  gyp¬ 
sum  to  the  mixture  of  foam  and  water.  My  purpose 
in  interrogating  this  witness  is  to  get  from  him  whether 
or  not  the  formula,  Roos’  Exhibit  No.  5,  states  to  what  the 
foam  shall  be  added.  Mr.  Hansen,  however,  has  objected 
and  has  pointed  out  that  the  exhibit  speaks  for  itself,  so 
I  will  let  the  matter  rest  there.” 
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The  Witness :  I  stated  that  at  the  Fort  Dodge!  plant  some 
time  in  1924  I  saw  this  foam  cell  in  operation  for  about 
three  minutes  and  took  some  of  the  foam  in  ihy  hand.  It 
was  a  foam  which  would  hold  its  body,  a  ratliei-  fine  foam, 
white.  It  was  what  I  would  call  a  dry  foam.  I  put  some  on 
my  chin  and  it  stayed  there.  I  suppose  the  effect  of  put¬ 
ting  water  with  a  foam  and  mixing  them  up  depends  on 
how  you  do  it.  I  think  you  can  take  foam  and  put  it  in 
a  tub  of  water,  and  it  will  float  around  on  top  of  it  like 
an  island,  but  I  do  think  vou  can  take  a  stream  of  water 

.  .  *  i 

and  shoot  it  all  to  pieces. 

I  do  not  know  how  many  paddles  there  were  jin  the  first 
foam  cell  which  I  saw ;  neither  do  I  know  how  jmany  pad¬ 
dles  the  foam  cell  of  the  machine,  Roos7  Exhibit  No.  16, 
contained.  I  think,  however,  that  it  had  more  than  one. 
My  opinion  is  that  the  bottom  paddle  beat  tlie  foaming 
solution  in  the  foam  cell  of  the  machine,  Rocjs7  Exhibit 
No.  16.  According  to  my  understanding  only  enough  solu¬ 
tion  was  placed  in  the  foam  cell  of  the  machine,!  Roos7  Ex¬ 
hibit  No.  16,  so  as  to  bring  that  solution  into  contact  with 
the  bottom  paddle.  The  upper  paddles  did  nqt  beat  the 
solution.  At  that  time,  however,  I  do  not  know  what  was 
going  on  inside  the  cell.  I  do  not  know  whethjer  the  up¬ 
per  paddles  beat  the  foam  after  it  was  formed  b^  the  lower 
paddle  or  not  because  I  did  not  look  inside  the  j  foam  cell. 
The  effect  of  beating  the  foam  after  it  is  made  might  be 
to  beat  the  water  out  of  it.  If  the  foam  mixed  with  water 
I  suppose  the  water  would  tend  to  break  down  tl|ie  foam  so 
that  if  Mr.  Huntly,  instead  of  making  his  mixture  with 
which  he  made  the  block,  Roos7  Exhibit  No.  3<|,  as  Roos 
says  he  made  it,  took  his  foam  and  mixed'  it  into  jthe  water, 
and  then  added  the  dry  gypsum,  and  then  stir  reel  the  foam 
in  the  water,  I  presume  the  water  might  destroy  some  of 
the  foam. 

I  disagree  with  the  statement  that  there  is  ho  appre¬ 
ciable  difference  in  appearance  of  the  porosity  pf  the  old 
standard  block.  I  have  seen  too  many  old  standard  blocks. 
I  have  seen  the  tile,  Roos7  Exhibit  No.  29,  which  was  made 
in  1926  under  the  Roos  formula. 

In  my  direct  examination  I  testified  concerning  a  tile 
which  I  saw  in  my  office  in  Chicago  in  1922,  which  had  a 
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porous  structure.  I  believe  it  was  Mr.  Brookby  who  brought 
this  tile  into  my  office.  All  I  know  concerning  this  tile  of 
my  own  knowledge  is  that  a  tile  was  presented  or  shown 
to  me.  This  tile  was  not  offered  in  the  Patent  Office  pro¬ 
ceeding  because  it  was  lost,  but  in  that  proceeding 
807  a  tile,  Roos’  Exhibit  No.  29,  which  was  made  in  the 
year  1926  bv  Mr.  Roos,  was  entered  in  evidence. 

I  think,  after  making  a  microscopic  examination,  that 
the  structure  of  the  block,  Roos’  Exhibit  No.  29,  is  a  little 
coarser  than  the  structure  of  the  block  which  I  saw  in  my 
office  in  1922. 

I  am  informed  that  Mr.  Roos  testified,  as  recorded  on 
page  323  of  Roos’  record  in  the  Patent  Office  proceeding- 
in  the  making  of  the  block,  Roos’  Exhibit  No.  29,  which  was 
made  in  1926,  he  made  up  two  solutions:  (1)  He  took  64 
grams  of  gum  arabic  in  1600  cc.  of  water;  (2)  He  took  64 
grams  of  crude  saponin  in  another  1600  cc.  of  water.  He 
testified  that  both  solutions  were  then  slightly  warmed  and 
that  these  two  solutions  were  then  mixed  together,  that 
he  then  took  from  this  combined  solution  400  cc. ;  that  he 
then  took  35  pounds  of  first-settle  calcined  gypsum  and 
mixed  it  with  30  pounds  of  water  to  a  uniform  fluidity  and 
that  then  to  that  calcined  gypsum  water  mix  he  added 
the  previously  prepared  stiff  foam  and  thoroughly  stirred 
the  foam  into  this  calcined  gypsum  water  mix,  and  that 
then  from  this  mixture  he  poured  the  tile,  Roos’  Exhibit 
No.  29.  According  to  these  figures  I  calculate  that  Roos 
used  an  85.43%  consistency  in  the  mix  with  which  he  made 
the  tile,  Roos’  Exhibit  No.  29.  Professor  Huntly,  however, 
testified  that  he,  in  following  the  formula,  Roos’  Exhibit 
No.  5,  used  a  92%  consistency.  I  think  I  would  say  that 
Mr.  Roos,  in  making  his  Exhibit  No.  29,  by  first  making 
the  slurry  out  of  plaster  and  water  and  then  adding  the 
foam,  followed  his  formula  in  doing  that. 

In  1922,  at  the  Fort  Dodge  plant,  as  testified  to  by  me 
in  direct  examination,  some  standard  4"  and  3"  tile  were 
made  by  the  hand-batch  process.  In  carrying  out  this 
process  these  tile  were  made  on  a  table  which,  I  believe, 
had  a  rubber  mat  on  it  at  that  time,  although  it  may  have 
been  aluminum.  Then  there  was  a  three-battery  collapsi¬ 
ble  mould  which  was  first  placed  together  and  to  which 
the  cor-poles  (which  formed  the  cores  in  the  tile)  were  then 
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added.  The  moulds  were  then  filled  full  of  slurry.  This 
slurry  was  then  allowed  to  set,  the  corepoles  were  then 
taken  out,  and  the  mould  taken  from  tli£  hardened 
tile. 

808  There  was  nothing  in  1922  to  prevent  the  United 
States  Gypsum  Company  from  making  tile  under 

the  Roos  process  by  this  hand-moulding  process.  Had  they 
cared  to,  they  could  have  done  it  in  1922. 

The  Gypsum  Company  is  now  making  commercial  tile 
under  the  Roos  process.  I  cannot  tell  you  what!  percentage 
of  gypsum  is  in  this  tile  at  the  present  time.  Tl^e  tile  which 
is  now  being  made  under  this  process  is  called  Pyrobar  and 
contains  about  3%  fiber  and  97%  gypsum  and  ia  tenacious 
foam.  In  other  words,  I  believe  the  company  is  Still  putting 
fiber  into  the  block  which  they  are  placing  upon;  the  market 
for  sale  at  this  time.  I  do  not  know  whether  tike  company 
refers  to  this  tile  in  their  advertising  matter  jas  being  a 
cellular  product. 

I  cannot  say  whether  or  not  the  foam  cell  which  I  first 
saw  at  Fort  Dodge  is  the  one  that  is  shown  ajs  Figure  4 
in  the  drawing,  Roos’  Exhibit  No.  16,  because  when  I  saw 
it  there  I  did  not  look  inside  of  it.  It  is  true,  however, 
that  my  department  had  something  to  do  with  tjhe  paddles 
inside  the  foam  cell  of  the  machine,  Roos’  Exhibit  No.  10, 
in  1924. 

Mr.  Brookby  testified  in  the  Patent  Office  proceeding  that 
at  that  time,  which  was  the  year  1926,  the  coijipany  was 
thinking  of  using  the  process  in  issue  for  t lid  manufac¬ 
ture  of  block  or  tile.  I  do  not  know  when  the  company 
started  to  use  this  process  for  making  block.  Certain  draw¬ 
ings  of  the  machine,  Roos’  Exhibit  No.  16,  weije  made  in 
my  department  for  installation  in  other  plaijts.  I  do 
not  know  whether  Allison  was  the  man  who  was  sent  to 
Ohio  and  various  other  plants  to  install  this  foam-mak¬ 
ing-  machine.  I  did  not  do  it.  Neither  do  I  knows  who  went 
to  Gypsum,  Ohio,  and  the  other  plants  to  install i  this  foam 
machinery.  This  new’  machinery  for  other  plants  was  de¬ 
signed  by  my  department  but  I  do  not  know  wh<j)  installed 
it.  My  drafting  department  has  as  high  as  100  men  in  it. 
I  did,  not  look  over  the  drawings  and  exankine  them. 

809  I  think  they  were  making  3  and  4  inch;  standard 
tile  at  the  Fort  Dodge  plant  by  the  handkmoulding 
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process  in  1928  and  my  best  recollection  is  that  in  1922, 
1923,  1924,  1925  and  1926,  they  were  making  some  3  and 
4  inch  block  or  tile  at  the  Fort  Dodge  plant  by  batch  hand- 
moulding  process.  They  had  a  limited  amount  of  moulds 
there.  As  I  stated,  on  my  direct  examination,  it  was  a  lot 
of  trouble  to  change  the  block  machines  from  one  mould 
to  another  so  often  times  they  made  tile  at  the  plants  in 
moulds  by  the  batch  hand-moulding  process.  I  do  not  re¬ 
member  how  many  shifts  of  men  did  that  kind  of  work  at 
Fort  Dodge  in  1922. 

810  The  block  machine  was  an  all-metal  machine, 
about  60  to  75  feet  long.  It  traveled  along  a  track 
where  these  moulds  were,  one  right  after  the  other,  and 
these  moulds  were  arranged  so  that  when  they  came  un- 
der  tlie  place  where  the  slurry  was  discharged  into  them, 
it  automatically  closed  up  their  sides  to  make  the  blocks, 
and  in  them,  before  that,  was  placed  the  corepoles.  As 
this  mold  moved  under  this  discharging  apparatus,  the 
slurry  would  go  into  this  mould  and  fill  it,  and  there  is  a 
device  to  level  off  the  top,  and  as  it  traveled  forward,  the 
plaster  set.  Then,  at  that  period,  it  passed  in  front  of  a 
machine  called  a  corepole  automatic,  which  automatically 
removed  the  corepoles  from  the  mould  and  carried  them 
around  down  and  put  them  in  the  chain  that  was  returning 
empty  below,  because  this  generally  travelled  over  a  head 
pulley.  Then,  as  the  machine  went  over  the  head  pulley, 
the  sides  opened  up  automatically,  the  division  plates 
fanned  out,  and  the  block  was  then  in  the  bottom  of  this 
mould,  with:  all  the  sides  removed  except  the  bottom,  and 
the  operator  then  reached  up  and  pulled  the  block  off.  Then 
the  block  was  returned  underneath  and  the  corepoles  put 
in  and  returned  automaticallv  to  the  other  end.  The  moulds 
were  on  wheels.  Each  mould  had  four  wheels  and  a  chain 
that  connected  the  two.  It  would  be  a  sort  of  a  little 
train.  When  the  mould  would  get  under  this  place  where 
the  slurry  dropped  in,  the  slurry  would  go  in  and  the  proc¬ 
ess  would  go  on.  In  the  original  mould,  the  machines  were 
what  we  called  a  pug  mill,  in  which  they  weighed  a  certain 
amount  of  stuff  and  made  up  a  little  batch  process,  and 
they  continued  that  operation  and  automatically  dropped 
so  much  stucco,  water  and  fiber  at  that  time  and  mixed 
them  together,  pugged  them  together,  and  dropped  it  into 
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the  machine.  A  pug  mill,  which  is  a  sort  of  a  paddle  ar¬ 
rangement  on  a  horizontal  shaft,  stirred  the  slurry  to¬ 
gether.  The  term  44 pug  mill”  is  a  common  tbrm  in  that 
type  of  machinery.  This  arrangement  enabled  us  to  make 
whatever  character  of  slurry  we  wanted  to  make.  "We 
could  put  in  shavings  or  anything. 

It  is  true  that  a  cylinder  made  from  92  parjts  of  water 
and  100  parts  of  plaster  would  break  quicker j  and  would 
not  have  the  compressional  strength  that  a  cylinder  'which 
was  made  from  62  parts  of  water  and  100  part^  of  plaster 
would  have.  The  more  water  that  is  added  to  gypsum  the 
less  becomes  the  compressional  strength. 

The  formula,  Roos’  Exhibit  No.  5,  records,  jm  the  first 
experiments,  that  there  was  an  82  consistency  of  water 
and  that  this  tile  had  a  wet  weight  of  243  gram$  and  a  dry 
weight  of  154  grams.  Subtracting  the  dry  wjeight  from 
the  wet  weight  shows  an  evaporation  of  water!  to  the  ex¬ 
tent  of  89  grams.  Roos’  Exhibit  No.  5  records  that  the 
compressional  value  of  a  cylinder  made  from  tlfis  mix  was 
390  pounds.  Just  under  that  experiment  on  Robs’  Exhibit 
No.  5  is  one  showing  a  tile  which  had  a  wet  weight  of  242 
grams  and  151  grams  when  dry,  the  difference  being  91 
grams,  which  was  the  amount  of  water  which  evaporated. 
Roos’  Exhibit  No.  5  shows  that  the  compressional  value 
of  a  cylinder  made  from  this  mix  was  360  pounds.  On  the 
other  side  of  Roos’  Exhibit  No.  5  a  record  is  made  of  an 

i 

experiment  using  a  92  consistency  of  water  and  in  this  ex¬ 
periment  the  wet  weight  of  the  tile  is  recorded  as  being 
255  grams  and  the  dry  weight  150  grams,  which  j  makes  the 
loss  of  weight  in  drying  105  grams,  which  is  the  weight 
of  the  water  which  evaporated.  The  compressibnal  value 
of  a  cylinder  made  from  this  mix  is  recorded  as 
811  having  been  490  pounds.  This,  in  a  way,  surprises 
me  because  in  this  experiment  a  higher  consistency 
of  water  was  used  and,  regardless  of  this  higher  consist¬ 
ency  of  water,  100  pounds  more  compressional  [value  was 
obtained  on  the  cylinder  than  was  obtained  frogi  the  cyl¬ 
inder  made  from  a  consistency  of  82. 

In  the  next  recorded  experiment  on  Roos’  Exhibit  No. 
5,  a  92  consistency  was  used  and  the  tile  is  recorded  as 
having  a  wet  weight  of  253  grams  and  a  dry  weight  of  148 
grams.  When  the  water  was  dried  out  of  this  tile  a  loss 
of  105  grams  is  recorded.  This  cylinder,  nevertheless,  is 
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recorded  as  having  had  a  compressional  strength  of  455  so 
that  apparently,  according  to  Boos’  Exhibit  No.  5,  the 
rule,  that  I  stated  a  while  ago  to  the  effect  that  the  more 
water  that  is  added  to  gypsum  the  less  becomes  the  com¬ 
pressional  strength,  is  not  borne  out  by  a  comparison  of  the 
tests  as  recorded  on  Roos’  Exhibit  No.  5. 

812  It  is  to  be  noted  that  Roos’  Exhibit  No.  5  records 
that  the  drv  weights  of  the  82  consistency  cylinders 

were  154  and  151  and  that  the  dry  weights  of  the  cylinders 
of  the  92  per  cent  consistency  were  150  and  148.  I  do  not 
know  what  accounts  for  this  similarity  in  drv  weight  be- 
tween  the  cylinders  made  from  an  82  consistency  and  those 
made  from  a  92  consistency,  as  recorded  on  Roos’  Exhibit 
No.  5.  Apparently,  the  82  per  cent  consistency  should  have 
been  heavier  and  the  92  per  cent  consistency  lighter. 

Mr.  Huntley  in  his  tests,  says  he  used  a  92  consistency 
and  obtained  a  wet  weight  of  a  cylinder  in  one  test  of  273 
grams  and  a  dry  weight  of  168  grams  having  lost  105  grams 
by  the  evaporation  of  excess  water.  He  testified  that  these 
cylinders  stood  a  compression  test  of  637  pounds  which 
would  be  250  pounds  higher  than  the  82  consistency  mix 
of  Roos’  Exhibit  No.  5.  Huntley  further  testified  that  in 
other  samples  of  a  92  consistency,  he  obtained  compres¬ 
sional  values  on  cylinders  of  646  and  669  pounds  respec¬ 
tively.  The  wet  weights  of  these  cylinders  were  273  grams 
and  271  grams,  and  the  drv  weights  168  grams  and  166 
grams  respectively.  In  the  Roos  formula,  Roos’  Exhibit 
No.  5,  however,  Roos’  82  consistency  cylinders  onlv  gave 
him  a  compressional  value  of  390  and  360  pounds  respec¬ 
tively,  and  yet  Huntlev  with  a  92  consistency  obtained  com- 
pressional  values  of  637,  646  and  669  pounds  respectively. 

The  only  reconciliation  I  can  make  of  this  discrepancy 

in  the  result  between  Roos’  Exhibit  No.  5  and  Huntley’s 

testimony  is  probably  in  the  type  of  foam  which  Huntley 

beat  up,  that  is,  the  extension  of  the  foam,  because  in  the 

82  consistency  as  recorded  in  Roos’  Exhibit  No.  5,  Roos’ 

»  * 

cylinders  onlv  weighed  154  grams,  but  Huntley’s  evlin- 
ders  of  a  92  consistency  weighed  168  grams  so  that  Hunt¬ 
ley’s  product  must  have  been  a  denser  product  than  was 
Roos’  82  per  cent  consistency  as  recorded  on  Roos’  Ex¬ 
hibit  No.  5.  As  I  heretofore  stated,  the  strength 

813  increases  rapidly  with  the  weight.  In  other  words, 
Huntley’s  cylinders,  even  though  of  a  higher  consist- 
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ency,  being  92  consistency,  showed  a  greater  jdry  weight 
than  Roos  obtained  on  his  cylinders  of  82  consistency  as 
recorded  on  Roos’  Exhibit  No.  5.  Huntley  hgd  a  denser 
product.  So  that  Huntley  ended  up  with  a  greater  dry 
weight  on  his  cylinders  even  though  he  used  less  plaster 
to  water  than  Roos  did  in  his  cylinders  as  recorded  on 
Roos’  Exhibit  No.  5.  I  cannot  say,  as  a  quick!  conclusion 
on  the  stand,  that  this  inevitably  leads  to  the  conclusion 
that  either  Roos  did  not  drv  out  his  cvlinders  before  weigh- 
ing  them  or  that  Hunt  lev’s  92  consistencv  [$  incorrect. 
It  is  true,  however,  that  the  tests  as  recorded  on  Roos’ 
formula,  Roos’  Exhibit  No.  5,  and  those  made  apd  testified 
to  by  Huntley,  do  not  correspond. 

It;  is  true  that  the  Gypsum  Company  has  in  the  past 
made  gypsum  products  which  would  be  considered  as  com¬ 
ing  within  the  scope  of  the  so-called  Sanford  latent.  In 
these  products  the  porosity  in  the  gypsum  product  resulted 
from  chemical  action. 

The  formula  which  Roos  used  in  the  making  pf  the  wall- 
board  exhibit,  Roos’  Exhibit  No.  11,  appears  on  page  346 
of  Roos’  record  in  the  Patent  Office  proceeding  under  the 
letter  B.  According  to  this  formula,  this  wallboard  speci¬ 
men,  Roos’  Exhibit  No.  11,  was  made  with  ope-half  per 
cent  of  soapbark,  one  per  cent  of  dextrine,  two  per  cent  of 
calcium  carbonate  and  some  aluminum  sulphate^  I  do  not 
know  what  the  effect  of  aluminum  sulphate  afid  calcium 
carbonate  is  in  such  a  solution  although  I  testified  that  they 
might  have  something  to  do  with  the  acceleration  of  the  set 
of  the  gypsum.  I  do  not  know  whether  it  produces  a  foam 
or  not.  Calcium  carbonate  produces  a  gas  if  it  lias  an  acid 
reaction. 

I  have  examined  the  wallboard  specimens,  Ro^s’  Exhib¬ 
its  Nos.  11  and  14,  but  I  would  not  want  to  say  from  my 
examination  of  them  and  my  knowledge,  that  the  porosity 
of  these  wallboard  exhibits  resulted  from  the!  soapbark 
foam  solution  because  I  did  not  see  them  made. j  I  am  not 
in  a  position  to  say  that  the  porosity  of  these  wall- 
814  board  exhibits,  if  there  is  porosity  shown  in  them, 
resulted  from  a  tenacious  bubble  irrespective  of  the 
part  or  influence  that  calcium  carbonate  and  ialuminum 
sulphate  play  in  the  mass  after  they  were  mixj>d  into  it, 
because  I  do  not  know.  I  am  not  in  a  position  to  say, 
after  examining  the  wallboard  specimens,  Roos’  Exhibits 
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Nos.  11  and  14,  that  they  were  made  under  the  process  in 
issue,  because  I  do  not  know. 

Around  1922,  we  were  building  a  couple  of  new  plants 
for  the  Gypsum  Company  and  we  had  plans  drawn  for  two 
or  three  more  plants,  and  this  new  invention  of  Mr.  Roos’ 
was  considered  so  important  by  our  Company  that  this  new 
installation  relative  to  sawdust  was  modified  because  we 
did  not  expect  to  use  sawdust,  and  Roos’  invention  was 
one  of  the  factors  in  this  modification.  The  other  factor 
was  t lie  wood  fiber  idea  which  I  had.  Brookby  applied  for 
a  patent  on  his  casein  process  for  decreasing  the  weight 
of  wallboard  in  August,  1922,  and  filed  another  patent  which 
applied  his  casein  process  to  the  manufacture  of  gypsum 
tile  on  August  25, 1922.  I  do  not  know  whether  the  making 
of  gypsum  products  under  this  casein  process  was  under 
consideration  by  the  Company.  It  was  not  in  mind  and 
was  not  considered  by  our  designing  department,  however. 
I  do  not  know  why  Air.  Brookby  applied  for  these  patents 
on  t lie  casein  process. 

Witness  Brown  apparently  crushed  in  his  hand  a  piece 
of  Roos’  Exhibit  No.  10.  I  was  over  there  (indicating) 
and  I  saw  him  take  it  in  his  fingers  this  way  (indicating). 
I  told  you  before  I  do  not  know  whether  he  crushed  it  or 
pushed  it  in  his  fingers  or  rolled  it.  This  would  make  all 
the  difference  in  the  world.  I  took  some  Bellans  last  night, 
and  it  said  not  to  crush  it  like  this  (indicating),  but  to 
roll  with  a  bottle,  and  I  found  you  can  roll  it  quicker  with 
a  bottle  than  crush  it  this  way  (indicating). 

Q.  “You  testified,  when  you  were  asked  by  your  counsel 
if  you  had  gypsum  tile  in  a  wall,  and  wet  it — it  got  wet 
and  then  dried  out — as  to  whether  or  not  it  would  be  sub¬ 
stantially  the  same  after  it  was  dried  as  it  had  been  be¬ 
fore?”  A.  “Yes.” 

Q.  “It  would  be  very  important,  would  it  not,  to  know 
that  that  tile,  when  it  was  in  that  wall  wet,  would  hold  at 
least  the  weight  of  the  wall?”  A.  “Oh,  yes,  that  is  very 
important.” 

Q.  “So  that  it  would  be  very  important  in  the 
S15  question  of  tests  to  know  that  your  tile,  when  wet, 
would  stand  a  certain  amount  of  compression?”  A. 
“Yes.”  • 

Q.  “And  it  was  because  of  that  that  the  compressive  test 
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on  tile  when  they  were  wet  was  one  of  the  tests  made,  was 
it  not?”  A.  “ I  suppose  so.”  j 

Q.  1  ‘Did  I  understand  you  to  say  that  it  wbuld  not  be 
a  matter  of  interest  to  one  who  was  going  to  jise  gypsum 
wallboard  that  it  would  disintegrate  when  wet?”  A.  “1 
suppose  that  would  be  a  matter  of  interest.”  j 
Q.  “If  you  were  putting  wallboard  into  a  house,  wouldn’t 
you  want  to  know  what  would  happen  to  it  if  a  pipe  broke 
or  water  got  loose  and  wet  it?  Would  it  not  be  a  matter 
of  interest  to  know  if  it  would  stand  up?”  A.  “I  think 
it  would,  but  I  would  depend  upon  the  conccrp  that  was 
making  it  to  know  that.”  I 

Q.  “They  would  have  nothing  to  do  with  the  water  pipe.” 
A.  “Oh,  indirectly,  yes.”  j 

The  gypsum  products  of  the  United  States  Gypsum  Com¬ 
pany  had,  prior  to  1922,  been  going  through  many  and 
varied  tests  for  a  good  many  years.  I  think  the  products 
of  the  United  States  Gypsum  Company  have  beep  approved 
by  the  City  of  New  York  because  we  have  beep  shipping 
them  into  New  York  City  since  1908,  1909,  or  lj910,  some¬ 
where  in  there.  Prior  to  1922,  we  had  had  many  fcsts  made 
by  many  laboratories  on  our  standard  gypsum!  products. 
The  following  institutions  made  these  tests:  Colombia  Uni¬ 
versity,  Armour  Institute,  Lewis  Institute,  Massachusetts 
Institute  of  Technology,  Cornell  University,  and  in  the 
year  1922,  we  also  had  the  long  experience  of  the  Under¬ 
writers’  Laboratories.  So  that  in  1922,  our  product  had 
been  so  tested  and  so  used  that,  as  a  matter  of  fact,  we 
had  all  that  experience  to  guide  us  in  determining 
816  about  w’hat  our  old  standard  products  jvould  do. 
We  had  submitted  our  old  standard  product  to  fire 

tests. 

I  assume  that  the  following  freezing  and  thawing  tests 
were  made  on  our  product:  The  tile  was  made  under  nor¬ 
mal  conditions  and  then  frozen  and  thaw’ed  out  pnd  tested 
for  compression  both  wet  and  dry.  One  of  our  advertising 
books  for  the  year  1925  and  for  previous  years,  pontained 
a  whole  page  showing  tests  that  our  standard  gypsum  prod¬ 
ucts  had  been  put  to.  This  test  sounds  like  one  We  might 
have  done.  The  tile  was  made  with  ice  water  and  bold  gyp¬ 
sum  and  then  frozen  and  thawed  out  and  then  tested  for 
compression  both  while  wet  and  while  dry. 
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The  Underwriters’  Laboratories  tested  gypsum  products 
to  see  what  they  would  do.  The  advertising  department 
used  very  often  in  other  advertising  literature,  the  phrase 
“Tested  and  approved  by  the  Underwriters  Labora- 

817  lories.”1  If  a  company  belonged  to  the  Underwrit¬ 
ers’  Laboratories,  they  tested  its  products  and  they 

were  then  sold  as  having  been  tested  by  the  Underwriters’ 
Laboratories.  One  page  of  an  advertising  booklet  gotten 
out  by  our  company  and  copyrighted  by  the  United  States 
Gypsum  Company  in  1925,  states  on  page  6  thereof  that 
Pyrobar  tile  made  by  the  United  States  Gypsum  Com¬ 
pany  consists  of  97  per  cent  gypsum  and  3  per  cent  special 
wood  fiber,  and  then  it  gives  a  page  of  tests  like  this: 
Approved  as  fireproof  by  New  York  City  September  20, 
1906  and  October  8,  1917;  approved  as  fireproof  by  Phila¬ 
delphia,  Pennsylvania,  March  31,  1905;  approved  as  fire¬ 
proof  by  Pittsburgh,  Pa.,  December  19,  1913;  approved  as 
fireproof  by  the  Underwriters’  Laboratories,  Inc.,  June  22, 
1910,  and  reference  is  also  made  to  fire  and  water  tests 
by  the  Underwriters’  Laboratories,  Inc.  June  22,  1910, 
June  2,  1912,  and  February  12,  1918;  fire,  load  and  water 
tests  by  the  Underwriters’  Laboratories,  Inc.  June  15,  1918, 
and  then  follows  a  long  list  of  such  tests  which  include  fire 
tests  by  the  British  Fire  Prevention  Committee  made  in 
1S99,  1900,  1903  and  1904.  It  is  true  that  somebody  in 
our  company  must  have  thought  that  these  tests  amounted 
to  something,  although  the  Underwriters’  tests  were  not 

conclusive  bv  a  whole  lot. 

* 

I  have  never  visited  the  Anaconda  Copper  Flotation 
plant.  I  am  not  an  expert  in  mineral  flotation.  I  am  just 
an  engineering  observer.  I  do  not  know  what  kind  of  flo¬ 
tation  machinery  they  had  at  the  Miami  Copper  Company 
or  the  Phelps  Dodge  Company  in  1924.  Neither  do  I  know 
what  kind  of  a  foam  machine  or  froth  machine  that  Roos 
and  Allison  were  familiar  with  and  which  was  used  in  the 
laboratory  of  the  Anaconda  Copper  Company  at  Anaconda 
in  1924.  I  do  not  know  the  differences  between  mineral 
flotation  as  practiced  at  Anaconda  and  as  it  is  practiced 
at  the  Phelps  Dodge  plant. 

In  making  a  compression  test  on  a  tile,  whether  wet  or 
dry,  it  is  customary  to  apply  the  pressure  gradually.  At 
least  that  is  how  such  compression  tests  on  tile  as 

818  I  have  seen,  were  made.  I  am  familiar  with  the 
method  of  the  United  States  Gypsum  Company  for 
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the  making  of  a  transverse  test  on  wallboard  because  I 
designed  the  testing  machine.  I  have  also  seen  riien,  skilled 
in  the  art,  make  a  compression  test  on  a  full  s^zed  tile  in 
a  compression  machine.  They  are  very  careful  about  the 
bedding  of  the  tile,  so  that  they  will  get  a  full  bearing. 
They  do  something  to  the  top  of  the  tile  to  be!  sure  that 
they  get  a  full  bearing  on  the  top  and  gradually  apply  the 
testing  machine.  The  only  thing  I  can  say  concerning  this 
compression  machine  is  that  I  suppose  they  ujsed  it  the 
same  way  I  had  been  using  it  when  I  was  in  tjhe  labora¬ 
tories  as  a  student.  | 

Whether  or  not  a  record  is  made  when  the  jtile  starts 
to  crack  when  pressure  is  applied,  depends  upon  where 
the  crack  is  located.  As  a  matter  of  fact,  one  should  make 
a  note  in  applying  a  compression  test  on  a  full 'sized  tile, 

as  soon  as  the  tile  starts  to  crack  anvwhere.  The  note 

•/ 

should  state  that  a  crack  developed  in  the  tile  at  a  certain 
place  at  a  pressure  of  so  many  pounds.  Then  aft^r  making 
this  note,  the  tester  would  continue  to  apply  more  pressure 
and  would  continue  to  describe  the  effect  of  adding  addi¬ 
tional  pressure  to  the  tile  from  time  to  time.  This  would 
give  the  history  of  the  compressional  strength  of  the  tile 
being  tested.  The  note  should  include  at  what  pressure  the 
tile  being  tested  first  began  to  fail,  and  also  should  note 
the  pressure  when  what  they  call  ‘ 4 ultimate  failure”,  oc¬ 
curs.  This  would  make  it  possible  for  one  examining  the 
record  of  such  a  test,  to  have  some  idea  of  the  rea}  compres¬ 
sional  strength  of  the  tile. 

Roos’  witness  Huntley  testified  that  from  compression 
tests  made  on  2x4"  cylinders,  he  determined  tha)t  the  tile 
which  he  made  in  1931  could  be  piled,  one  on  tpp  of  the 
other,  for  a  height  of  600  feet  without  crushing  the  bot¬ 
tom  tile,  but  he  did  not  testify  as  to  when  those  cylinders 
started  to  fail.  I  do  not  know,  however,  how  onb  can  tell 
when  a  cylinder  starts  to  fail,  but  one  can! tell  when 
819  a  tile  starts  to  fail.  j 

For  instance,  the  tile,  Rice’s  Exhibit  H,  started 
to  fail  in  the  web  (indicating)  near  the  word  “top”  which 
appears  on  this  tile.  There  is  a  vertical  crack  ini  this  tile, 
Rice’s  Exhibit  H,  next  to  the  top  web,  and  a  little  crack 
showing  at  the  top.  I  also  see  evidence  of  failure  on  the 
opposite  side  of  this  tile.  If  I  had  tested  this  tile,  it  would 
have  been  very  important  to  me  to  know  where  t  stopped 
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applying  the  pressure  because  even  though  it  is  cracked, 
it  is  still  a  tile  and  would  still  suspend  weight  because 
it  has  not  yet  been  crushed.  If,  for  instance,  40  pounds 
pressure  was  placed  on  this  tile  and  the  crack  developed, 
I  would  not  get  excited  about  that  because  it  would  still 
be  holding  40  pounds.  I  have  gone  over  many  a  bridge 
that  was  cracked  but  I  have  not  gone  into  the  water.  When 
I  was  at  Lewis  Institute  as  a  student,  they  used  compres¬ 
sion  machines  for  various  specimens  in  the  laboratory,  but 
I  never  tested  any  gypsum  in  my  school  days  because  I 
did  not  know'!  w’hat  it  was.  Some  of  the  parts  of  the 
machine,  Roos’  Exhibit  No.  16,  w'hich  w'as  made  at  Fort 
Dodge,  were  assembled,  and  other  parts  thereof  were  com¬ 
plete.  It  was !  made  up  of  tanks  and  pipes  and  propellers, 
or  what  has  been  called  impellers,  and  was  assembled  in 
the  same  sense  that  a  linotype  machine  is  made  up.  The 
combination  of  these  various  parts  w'as  not  an  old  art. 
The  foam  cell  as  such  was  new',  but  if  you  broke  it  down, 
the  various  parts  w’ere  old  in  the  art,  for  instance,  it  con¬ 
tained  a  shaft  with  paddles  on  it.  The  only  thing  new* 
about,  the  shape  of  the  impellers  on  the  shaft  wras  the  ar¬ 
rangement  as  it  was  put  together,  and  the  purpose  which 
it  accomplished,  which  was  new'  to  me.  If  you  tore  the 
foam  cell’  down  to  nuts  and  bolts  and  screw’s  and  tin  plate, 
however,  none  of  the  units  which  comprised  the  foam  cell 
were  new'.  When  I  went  over  the  list  of  patents  contained 
in  Rice’s  Exhibit  D,  I  admitted  that  the  tanks,  the  shafts, 
the  motors,  the  pipe,  and  the  valves  as  shown  on 
820  the  machine,  Roos’  Exhibit  No.  16,  were  old  in  the 
art.  I  also  admitted  that  the  impellers  used  in  the 
foam  cell  figure  4,  and  the  measuring  device  shown  in  the 
drawing  Roos’  Exhibit  No.  16,  were  old  in  the  art.  It  is 
also  true  that.1  the  tank,  figure  1,  as  shown  in  the  drawing, 
Roos’  Exhibit  No.  16,  in  which  the  solution  was  placed, 
wras  old  in  the  art.  It  is  also  true  that  the  entire  machine, 
as  shown  in  the  drawing,  Roos’  Exhibit  No.  16,  wras  a 
machine  which  was  assembled  from  known  art. 

Mr.  Roos  took  these  things  and  combined  them  in  such  a 
way  that  they  were  operative.  He  wanted  to  do  something 
that  never  had  been  done  before.  He  wanted  to  make  a 
tenacious  foam  continuously  and  apparently  he  succeeded. 

I  do  not  know'  whether  there  was  anything  new  about 
the  introduction  of  air  at  the  bottom  of  the  foam  tank.  I 
have  seen  air  used  in  liquids  to  accomplish  certain  pur- 
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poses.  Whether  it  would  have  done  what  he  eipected  it 
to  do  on  foam  or  not,  I  do  not  know. 

821  In  June,  1924,  I  think  the  United  Stated  Gypsum 
Company  had  two  sales  offices  in  the  State  of  Cali¬ 
fornia.  One  was  in  Los  Angeles  and  one  in  San  Francisco. 
We  had  a  mine  at  Arden,  Nevada,  and  a  deposit  at  Blythe, 
California.  We  had  quite  a  few  employees  in  |the  State 
of  California  in  1924.  We  had  probably  thirteen  or  fourteen 
salesmen  and  a  sales  manager  scattered  over  tin*  State  of 
California  at  that  time.  Through  those  years  we  Attempted 
to  lend  our  services  to  architects  and  people  who  intended 
to  build  houses  and  we  advertised  this  service  particularly. 
If  a  person  was  about  to  build  a  house  we  would  lender  the 
best  service  we  could  for  him. 

It  is  true  that  our  sales  force  and  our  people  scattered 
over  these  states  kept  us  informed  about  building  Conditions 
and  things  of  that  kind.  We  have  a  follow-up  system,  or  a 
business  system,  that  keeps  our  head  office  in  Chicago  in 
touch  with  the  building  activities  going  on  all  over  the 
country  but  they  don’t  always  function  nicely  because  they 
don’t  get  us  every  job. 

The  wallboard  which  we  now  make  under  the  I^oos  proc¬ 
ess  is  called  Sheetrock.  It  is  sold  as  fireproof  board.  Our 
advertising  book,  known  as  the  “Red  Book”,  forj  the  year 
1924  states  that  our  Sheetrock  will  not  warp,  shrink,  is  not 
affected  by  climatic  conditions,  that  it  takes  wall  decora¬ 
tions,  wall  paper,  cannot  burn,  that  the  Underwriters’  Lab¬ 
oratories  have  tested  it  for  strength  and  fire  resistance,  and 
that  the  Underwriters  label  each  sheet,  that  it  will  confine 
a  flame  to  a  room,  that  it  can  be  colored,  that  it  is  an  ex¬ 
cellent  insulator  and  non-conductor  of  sound,  an^l  that  it 
can  be  sawed  and  nailed  like  a  wooden  board,  j  In  1924 
somebody  must  have  made  tests  on  our  old  standard  wall- 
board  before  it  could  be  put  out  in  that  way.  The!  Gypsum 
Company  was  not  guilty  of  the  practice  of  representing  the 
product  to  have  all  of  those  characteristics  unless  they  had 
made  some  tests  to  determine  that  those  things  were 
true. 

822  This  Sheetrock  wallboard  or  plaster  board!  is  nailed 
to  the  studding  wTith  three-  or  four-penny  nails.  Page 

5  of  this  “Red  Book”  refers  to  a  test  on  plasterboard  by 
Professor  G.  F.  Kephart  of  the  Armour  Institute  of 
Technology. 
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The  United  States  Gypsum  Company  uses  the  name  of 
Pyrobar  for  its  tile  quite  extensively.  This  name  means 
a  barring  of  fire  and  Pyrobar  tile  does  bar  fire. 

In  the  “Red  Book”  for  the  year  1926  we  advertised  cer¬ 
tain  architectural  data  covering  Pyrobar  roofing  construc¬ 
tion  and  on  page  36  it  is  stated  that  this  Pyrobar  has  been 
tested  for  freezing  and  that  it  has  been  subjected  to  the 
freezing  and  thawing  tests  both  when  wet  and  when  dry. 
This  particular  Pyrobar  is  not  a  non-load  bearing  material. 
It  is  made  ini  an  entirely  different  way.  It  is  reinforced 
with  steel  and  is  used  for  roofing  but  it  is,  nevertheless, 
called  Pyrobar. 

The  “Red  Book”  for  the  year  1926,  relating  to  Pyrobar 
partition  and  furring  tile  on  page  1  thereof,  states  that  this 
tile  has  been  approved  by  the  Underwriters’  Laboratories 
and  it  is  stated  on  page  6  thereof  that  this  partition  tile 
contains  97%  gypsum  and  3%  wood  fiber. 

I  never  made  a  search  in  my  files  for  any  correspondence 
relating  to  this  invention  because  I  was  never  asked  by  the 
company  to  do  so. 

I  do  not  have  any  recollection  of  ever  having  seen  the 
original  of  the  letter,  Roos’  Exhibit  No.  8,  and  to  my  recol¬ 
lection  I  have  never  seen  the  report  of  August  9th  referred 
to  in  the  first  paragraph  of  that  letter.  Neither  do  I  know 
that  Mr.  Roos  was  working  on  a  light  weight  casein  wall- 
board  in  August,  1922.  The  only  reference  I  had  heard  to 
casein  in  those  early  days  was  a  general  statement  to  Mr. 
Brookbv  that  casein  was  a  possibility  for  making  a  light 
weight  board.  I  have  seen  Mr.  Brookbv  do  some  experi¬ 
menting  himself.  He  also  had  some  done  on  the 
823  outside.  We  had  a  bench  that  we  could  work  on  if  we 
cared  to  in  the  Chicago  general  office.  This  was  our 
little  laboratory  there  but  it  was  not  a  complete  laboratory. 
The  research  laboratory  in  1922  was  at  Fort  Dodge.  It  was 
to  this  Fort  Dodge  laboratory  that  Mr.  Brookbv  delegated 
his  research  problems.  Each  mill  had  its  own  control  labo¬ 
ratory  and  there  was  a  small  control  laboratory  in  Chicago. 
The  research  laboratory  of  the  United  States  Gypsum 
Company,  however,  was  at  Fort  Dodge  and  Roos  was  in 
charge  of  it  in  1922.  Not  all  of  the  research  problems  on 
the  various  things  that  they  were  trying  to  make  in  1922 
were  referred  to  Roos  at  Fort  Dodge,  however. 

The  letter,  Roos’  Exhibit  No.  8,  refers  to  the  casein 
board.  That  was  the  process  which  was  covered  in  Brookby’s 
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patent  application.  In  the  letter,  Roos’  Exhibit  No.  8, 
Brookby  refers  to  casein  and  then  writes  about  applications 
that  he  said  they  were  going  to  file  in  order  to  gelt  in  ahead 
of  the  Gypsolite  Company. 

I  cannot  remember  whether  Mr.  Avery  talked  to  me  per¬ 
sonally  about  this  Roos  invention  in  August,  19^2,  neither 
can  I  remember  any  conversation  with  him  in  June  or  July 
of  1922  concerning  this  Roos  invention.  I  caipiot  tie  it 
down  to  a  definite  date  but  I  knew  he  was  awarej  of  it  and 
wanted  it  done.  I  cannot,  however,  say  when  I  sjpoke  with 
Mr.  Avery  concerning  it  because  I  do  not  know.  It  is  true 
that  I  had  nothing  to  do  about  this  invention  lentil  after 
the  machine,  Roos’  Exhibit  No.  16,  was  remodeled.  It  was 
not  my  responsibility.  Mr.  Avery  did  not  tell  nje  to  help 

Mr.  Roos  work  out  this  machine. 

■ 

Redirect  examination. 

I 

By  Mr.  Hansen: 

The  book,  Roos’  Exhibit  No.  49,  is  the  digest  of  the  pub¬ 
lication  of  the  Bureau  of  Standards,  Bulletin  No.  184,  which 
I  referred  to  in  my  cross-examination. 

The  book,  Roos’  Exhibit  No.  49,  offered  in  jevidence. 

824  Roos’  Exhibit  No.  50  is  a  Bulletin  published  by  the 
Department  of  the  Interior  of  the  United  States 

Geological  Survey  entitled  “Gypsum  in  1922”. 

Mr.  Hansen :  “This  bulletin  sets  forth  a  list  of  tjlie  manu¬ 
facturers  of  gypsum  block  and  wall  board  in  the  year  1922.” 

The  Bulletin,  Roos’  Exhibit  No.  50,  offered  in  evidence. 

Mr.  Rose*.  “The  Bureau  of  Standards  Bulletin  No.  84 
referred  to  in  the  cross  examination  of  the  witness  Birdsey, 
is  offered  in  evidence  as  Rice’s  Exhibit  M-l”. 

825  John  D.  Rhodes.  j 

John  D.  Rhodes,  a  witness  called  on  behalf  of  the  parties 
Roos  and  the  United  States  Gypsum  Company,  being  duly 
sworn,  did  testify  as  follows :  j 

Direct  examination. 

| 

By  Mr.  Hansen: 

My  name  is  John  D.  Rhodes;  my  age  is  52,  and  I  reside 
in  Washington.  My  occupation  is  that  of  a  reporter  and  I 

i 

i 

i 

i 

•  ! 
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am  the  John  D.  Rhodes  who  has  been  reporting  some  of  the 
testimony  that  has  been  taken  in  this  suit.  I  took  the  testi¬ 
mony  of  Philip  Huntly  in  the  morning  of  Tuesday,  February 
23rd,  1932. 

I  took  the  notes  in  shorthand  and  dictated  those  into  a 
dictaphone  and  a  typewriter  typed  them  and  then  they  were 
revised  by  me. 

I  have  with  me  my  original  shorthand  notes  of  the  testi¬ 
mony  of  Philip  Huntly  that  I  took  on  that  day. 

Referring  to  page  1235  of  the  typewritten  record,  I  would 
like  to  explain  what  is  not  exactly  a  mistake.  I  would  like 
to  tell  the  Judge  that  it  is  just  a  question  of  one  word,  and 
I  would  like  to  tell  vou  how  it  was.  It  was  the  basis  of  Mr. 
Rose’s  error,  and  it  may  be  my  fault. 

On  page  1235  of  the  typewritten  record  the  following 
question  was  asked  of  Professor  Huntly  on  direct  examina¬ 
tion: 

44Q.  That  is,  you  take  92  c.  c.  of  water?” 

And  the  answer  as  recorded  in  the  transcript  of  the  testi¬ 
mony  is  as  follows: 

m 

44 A.  100  c.  c.  of  water;  92  pounds  of  plaster  and  100 
pounds  of  water.” 

I  have  checked  the  question  and  answer  with  my  steno¬ 
graphic  notes  and  that  is  not  a  correct  recordation  accord¬ 
ing  to  these  notes. 

I  want  to  explain  to  the  Judge  that  Mr.  Huntly,  in  start¬ 
ing  off  his  answers,  would  very  frequently  start  with  a  loud 
tone  of  voice,  and  then  let  his  voice  fall  at  the  end,  and  I 
guess  half  a  dozen  or  a  dozen  times  during  the  taking  of  his 
testimony  I  turned  to  him  and  asked  him  to  keep  his  voice 
up,  or  to  say  the  answer  over. 

826  The  answer  as  it  reads  in  mv  notes  is  as  follows : 

* 

4 4 A.  100  c.  c.  of  water;  92  pounds  of  water;  and  100 
pounds  of  water.” 

I  knew  that  would  be  nonsense,  and  I  can  not  explain 
whether  it  was  a  mistake  of  hearing  or  whether  the  tongue 
of  the  witness  had  slipped.  I  studied  the  situation  as  much 
as  I  could  with  my  limited  knowledge  of  the  subject  gotten 
from  this  case,  and  I  thought  that  that  first  time  that  he  said 
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I 

I 

‘ 4 water”  must  have  been  ‘ 4 plaster,’ ’  that  he  either  meant 

“plaster,”  or,  both  of  them  ending  in  “ter,”  it  may  have 

been  a  mishearing,  for  his  voice  was  so  low.  I  changed  the 

first  “water”  to  “plaster”.  I  should  have  called  counsel’s 

attention  to  that,  I  presume,  but  very  frequently  we  will 

make  a  change  like  that  in  an  argument,  but  very  rarely  in 

testimonv. 

* 

The  notes  show  very  plainly  that  there  is  rfo  question 
about  the  outlines — that,  the  witness  answered  “92  pounds 
of  water  and  100  pounds  of  water.” 


By  Mr.  Hansen :  There  is  no  reflection  on  your  ability,  Mr. 
Rhodes.  It  is  merely  an  inadvertent  mistake. 

The  Witness :  It  certainly  was  not  inadvertent1. 

The  Court :  You  thought  in  one  place  it  should  be  water, 
and  the  other  plaster? 

The  Witness:  That  it  should  have  been;  and|  I  guessed 
wrong. 


Cross-examination.  | 

By  Mr.  Rose : 

My  notes  read  very  plainly — 

“100  c.  c.  of  water;  92  pounds  of  water,  and  }00  pounds 
of  water.” 

I  cannot  tell  what  Mr.  Huntly  said.  In  otheri  words  all 
three  are  “water”  as  the  notes  read. 

The  question  was,  “You  take  92  c.  c.  of  water?”  and  he 
answered,  “100  c.  c.  of  water.” 

Q.  In  either  event,  100  c.  c.  of  water  is  correct  ?  It  must 
be.  A.  I  cannot  tell  you  what  is  correct.  I  am  just  saying 
what  the  notes  show. 

Q.  Then  the  only  change  from  the  record  in  the!  answer  to 
the  question  on  page  1235  is  that  where  your  record  has  the 
word  “plaster”,  in  the  answer,  your  notes  show!  the  word 
“water”?  A.  That  is  the  only  change. 

Q.  So  that  your  notes  read  this  way:  “100  c.  c.j  of  water; 
92  pounds  of  water,  and  100  pounds  of  water”?  A-  That  is 
the  way  they  read.  I 

The  agreement  entered  into  by  and  between  tjie  United 
States  Gypsum  Company  and  Christiani  &  Niel$en,  which 

i 
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bears  the  date  of  September  23,  1926,  is  offered  in  evidence 
as  Rice’s  Exhibit  M.-2. 

The  Court:  “For  the  sake  of  the  record,  I  may  say  that  if 
any  exhibit  hap  been  offered  to  which  objection  has  not  been 
made  it  may  be  regarded  as  in.  If  any  exhibit  has  been 
offered  which  has  been  objected  to  and  to  which  objection 
the  Court  has  not  ruled,  it  will  now  be  regarded  as  in  evi¬ 
dence  subject  to  the  objection  made,  and  an  exception  may 
be  saved  to  the  order  of  the  Court  allowing  it  to  be  received 
in  evidence.  I  think  that  ought  to  clear  up  everything  with 
respect  to  exhibits  as  a  matter  of  record.” 

Mr.  Rose:  “Let  the  record  show  that  the  exhibits  intro¬ 
duced  in  this  proceeding  as  Roos’  Exhibits  Nos.  30,  31  and 
32  are  not  the  same  exhibits  as  were  introduced  as  Roos’ 
Exhibits  Nos.  30,  31,  and  32  in  the  Patent  Office  Proceed¬ 
ing.” 

The  Court:  “Let  us  regard  the  case  as  closed  with  this 
understanding,  that  the  Court  will  permit  it  to  be  reopened 
for  the  sake  of  considering  the  offer  of  any  exhibits  which 
mav  have  been  overlooked.” 

827  Mr.  Hansen:  “I  want  to  put  on  the  record  that  I 
have  the  right  to  bring  that  tile  down,  Professor 
Huntley’s  tile.” 

Mr.  Rose:  “I  want  to  say  this  about  the  tile  that  Mr. 
Huntley  is  to  furnish.  It  has  developed  in  the  case  since 
Roos’  Exhibit ,  No.  37  was  broken,  and  since  Counsel  for 
Rice  has  agreed  to  admit  a  substitute,  and  under  the  evi¬ 
dence  in  the  case,  the  exhibit  was  not  made  in  accordance 
with  the  Roos  formula,  Exhibit  No.  5.” 

Mr.  Hansen;  “I  do  not  think  it  has  been  developed  that 
way  at  all.  That  was  just  Huntley’s  interpretation  of  it.” 

Mr.  Rose:  “We  will  leave  it  this  way:  If  this  is  satisfac¬ 
tory  to  you,  that  Professor  Huntley  when  he  sends  that 
exhibit  in  here  should  send  with  it  the  affidavit  that  he 
made  up  just  exactly  as  he  has  testified  in  his  evidence.” 

Mr.  Hansen:  “Yes;  we  will  agree  to  that. 

“We  will  mark  this  affidavit  Roos’  Exhibit  No.  55.” 

Mr.  Rose:  “Outside  of  that,  I  do  not  care.” 

The  Court:  “All  right.” 


